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NOTE  ON  STYLE 

his  book  is  intended  for  general  readership,  besides  practitioners  and  students  of  law,  hence,  the  style  is  in 
keeping  with  current  publishing  norms  in  the  field  of  humanities  and  the  social  sciences. 

Capitals  have  been  used  sparingly,  largely  reserved  for  proper  nouns,  specific  references  and  full  titles. 
Specific  courts  are  referred  to  by  their  formal  name  (for  example,  High  Court  of  Calcutta)  as  well  as  in 
shorthand  (Calcutta  High  Court).  Since  numerous  non-English  nouns — including  Indian,  French  and 
Portuguese  names  for  different  kinds  of  courts  as  well  as  job  titles,  besides  Latin  terms — appear,  the  use  of 
italics  is  limited. 

Place  names,  such  as  Calcutta,  Bombay,  Madras  and  Simla,  are  spelled  as  they  were  in  the  period 
of  a  chapter.  For  lesser-known  places,  such  as  Muzzafarpur,  the  popular  spelling  of  their  names  are  used 
irrespective  of  the  period. 
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FOREWORD 


n  a  country  as  ancient  and  diverse  as  India,  institutions  evolve  through 
several  stages,  vicissitudes  of  rule  by  diverse  dynasties  leaving  their  good 
or  bad  effects  on  the  evolutionary  process.  The  judiciary  has  been  no 
exception  to  the  vagaries  of  such  influences.  The  myriad  weaves  and  hues 
that  have  contributed  to  the  texture  of  the  judicial  fabric  cannot  however 
be  summarised  in  a  work  like  the  one  at  hand.  The  antiquity  and  diversity  of  the 
contributions  that  have  shaped  the  present-day  judiciary  would  require  an  exercise 
more  laborious  and  comprehensive  than  what  is  undertaken  in  this  publication. 
And  yet  the  attempt  made  by  the  contributors  in  bringing  out  this  book  has  been 
rewarding,  even  when  this  work  does  not  claim  to  be  authoritative  in  what  it  sets  out. 
It  is  meant  to  be  only  a  modest  beginning  in  the  process  of  tracing  the  history  of  our 
judicial  system  and  the  trials  and  travails  it  has  gone  through. 

The  significance  of  this  work  lies  in  the  fact  that  the  people  of  this  country 
have  great  faith  in  the  courts  that  have  worked  tirelessly  to  play  the  role  assigned  to 
them  under  the  Constitution.  The  courts  have  responded  to  a  multitude  of  challenges 
and  in  the  process,  reinvented  themselves.  While  the  hopes  and  expectations  of  the 
people  have  been  in  a  great  measure  met,  yet  numerous  challenges  remain  for  us 
to  make  access  to  justice  a  reality  for  the  teeming  millions  who  remain  deprived  of 
that  essential  value  so  fundamental  to  any  civilised  society.  Rule  of  Law  which  is 
the  bedrock  of  democracy  in  this  country  will  be  a  teasing  illusion  so  long  as  justice 
remains  inaccessible  to  the  people. 

Tempting  though  it  is,  to  embark  on  an  introduction  of  the  contents  of  the 
book,  I  have  desisted  from  doing  so,  to  leave  it  to  the  good  hands  of  the  Editorial 
Board,  which  has  so  painstakingly  conceptualised  and  executed  this  project.  The 
contributors,  the  production  and  design  team,  the  support  staff  and  our  young  team 
of  researchers  have  spent  months  completely  devoting  themselves  to  this  cause.  When 
the  timelines  started  crunching,  help  flowed  from  many  a  quarter  across  the  country, 
to  all  of  whom  we  owe  our  deep  gratitude.  I  am  sure  that  this  book  will  be  received 
well  by  the  legal  fraternity  and  even  the  general  public  remembering  at  all  times  that 
it  signifies  just  a  beginning  of  many  other  endeavors  that  may  be  made  in  future  to 
trace  the  evolution  of  the  Indian  judiciary. 
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T.S.  Thakur 
CHIEF  JUSTICE  OF  INDIA 


Rajendra  Prasad,  President  of  India,  S.R.  Das,  Chief  Justice  of  India,  S.  Radhakrishnan,  Vice  President  of  India, 
Ananthasayanam  Ayyangar,  Speaker,  Lok  Sabha  and  Jawaharlal  Nehru,  Prime  Minister,  going  round  on  the  occasion  of  the 
inauguration  of  the  Supreme  Court  Building,  4  August  1958 


INTRODUCTION 


On  13  December  1946,  in  the  Constituent  Assembly  of  an 
independent  India  about  to  be  born,  the  first  Indian  Prime 
Minister,  Jawaharlal  Nehru,  stood  to  introduce  what  would 
come  to  be  known  as  the  “Objectives  Resolution”:  a  blueprint, 
or  a  map,  of  what  the  Constitution  of  India  would  look  like.  In 
his  speech,  Nehru  invoked  “the  5,000  years  of  India’s  history,  from  the  very  dawn  of  that 
history  which  might  be  considered  almost  the  dawn  ol  human  history,  till  today.”  He 
then  looked  out  upon  the  rest  of  the  world,  recalling  other  such  constituent  assemblies 
that  had  laboured  on  similar  transformative  projects,  “to  learn  from  their  success  and  to 
avoid  their  failures”.  The  Constitution  that  ultimately  emerged  after  two  years  of  debate 
and  discussion,  was  distinctly  Indian  in  form,  features  and  character;  but  part  of  its  very 
Indianness  was  its  openness  to  the  outside  world,  its  cosmopolitanism  and  its  willingness 
to  engage  with  other  traditions  and  other  streams  of  thought,  without  submerging  itself 
in  their  tides.  The  Constitution  represented  the  best  of  India. 

Indeed,  one  of  those  aspects  of  India  was  its  plurality  and  its  diversity,  which 
stemmed  from  a  long  history  of  encounters,  engagement  and  ultimately,  assimilation. 
We  witness  this  plurality  in  our  nation  s  religions,  modes  of  thought  and  ways  of  life. 
We  also  witness  it  in  its  institutions,  particularly  in  its  legal  institutions.  In  his  famous 
Objectives  Resolution  speech,  Nehru  was  careful  to  say,  in  all  humility,  that  even  the 
framing  of  the  Constitution  was  but  a  “moment”  in  India’s  history,  albeit  a  moment 
of  transition  and  transformation.  The  Constitution  was  an  instance  of  lawmaking 
in  a  5000-year  old  history  of  lawmakers  and  lawgivers,  who  thought,  argued  and 
debated  with  one  another  in  a  dialogue  across  centuries  of  time,  and  forests,  rivers, 
and  mountains  of  space.  The  Constitution  did  not  erase,  but  rather,  drew  upon  and 
was  influenced  by  all  those  traditions.  So  when  we  think  of  the  history  of  law  and 
legal  institutions  in  India,  we  must  not  think  of  1949  as  a  tabula  rasa,  upon  which  the 
Constitution  was  written.  We  must  think  of  it  as  a  beautiful  palimpsest,  upon  which 
the  Constitution  is  but  the  last — albeit  profoundly  important — piece  of  calligraphy. 
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In  this  book,  we  have  aimed  to  give  you  a  glimpse  of  this  palimpsest,  with 
all  its  complexity,  its  story  of  inspirations  and  encounters,  its  layered,  difficult 
and  sometimes  violent  past,  its  scribes  and  the  diverse  stencils  and  languages  with 
which  they  wrote.  This  is  a  book  about  the  history  of  the  laws  and  legal  institutions 
of  India.  To  tell  the  entire  story,  we  would  need  the  tirelessness  of  Ganesha  and 
the  inspiration  of  Vyasa,  a  task  beyond  our  abilities.  Instead,  this  book  offers  a 
representative  overview,  one  which  captures  the  essence  of  the  whole  and  inspires 
further  reading  and  research. 

This  account  begins  with  a  chapter  outlining  indigenous  and  pre-existing  legal 
practices  and  systems  before  modern  developments.  However,  in  the  context  of  the 
ancient  period,  the  focus  is  on  describing  key  theories  and  general  principles  rather 
than  marshalling  historical  instances  (other  than  a  few  representative  ones).  This 
section  starts  from  the  beginning  of  written  records,  with  the  first  corpus  about  the 
institutions  of  Vedic  law  and  justice.  In  their  organisation,  we  find  proto-indigenous 
versions  of  many  of  the  principles  that  constitute  the  foundations  of  our  legal  system 
even  today:  impartial  rules  of  procedure,  principles  of  equity  and  even  the  subjection 
of  the  sovereign  to  overarching  ideas  of  justice.  What  has  invariably  marked  the  Indian 
polity  however,  has  been  the  proliferation  of  layered  sovereignties,  instead  of  the 
concentration  of  power  in  a  single  hand.  Layered  sovereignties — and  accompanying 
legal  pluralism — came  to  the  fore  during  the  waves  of  migrations,  invasions,  and 
assimilations  during  the  medieval  period,  which  in  turn  led  to  the  co-existence  of 
many  diverse  systems  of  law  alongside  one  another.  In  connection  with  the  medieval 
period,  broad  structures  are  all  outlined.  Some  legal  systems  that  continue  to  exist  in 
modernised  form  are  also  explored. 

The  next  layer  of  the  palimpsest  was  added  with  the  coming  of  the  Portuguese, 
the  French  and  the  English,  as  colonists,  to  India.  Notwithstanding  the  violence  and 
appropriation,  culminating  in  imperialism,  that  marked  the  colonial  project  in  India, 
there  are  by-products  of  the  relationship  between  the  colony  and  the  metropolis  that 
grew  to  acquire  a  life  and  character  of  their  own,  which  is  not  entirely  reducible  to 
their  problematic  origins.  One  such  by-product  is  the  legal  system.  The  second  chapter 
describes  the  laws  and  the  systems  that  arose  out  of  the  first  colonial  encounters. 
Initially,  the  Europeans,  who  arrived  as  traders,  were  only  concerned  with  formulating 
rules  and  regulations  to  guide  the  conduct  of  their  own  people.  However,  as  their 
reach  and  influence  slowly  began  to  grow,  and  their  functions  evolved  from  trading  to 
administration,  their  legal  systems  also  began  to  grow  in  complexity  and  function.  At 
their  base  in  Goa  (established  in  1510),  the  Portuguese  went  so  far  as  to  abolish  sati  (the 
practice  of  widow  burning)  and  set  up  civil,  criminal  and  subsequently  commercial 
courts.  From  their  base  in  Pondicherry,  the  French  also  introduced  a  system  of  law 
and  courts,  but  took  great  care  not  to  interfere  with  existing  customs  and  usages, 
even  making  it  mandatory  for  their  courts  to  recognise  local  customs.  Meanwhile, 
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the  East  India  Company,  starting  from  its  humble  beginnings  on  the  Western  and 
Eastern  Seaboards,  began  to  expand  in  the  second  half  of  the  17th  century.  Laws 
were  established  through  a  series  of  royal  charters  and  with  the  establishment  of  the 
Presidencies  of  Bombay,  Calcutta  and  Madras,  the  foundations  of  the  British  legal 
system  in  India  were  in  place. 

These  foundations  were  strengthened  in  the  early  years  of  the  18th  century,  as 
the  East  India  Company  came  to  control  increasingly  large  swathes  of  territory.  The 
third  chapter  explores  the  “charter  trinity  courts”  of  Calcutta,  Bombay  and  Madras 
during  the  years  of  the  company  period,  1726-1860.  In  the  mid-18th  century, 
a  proliferation  of  laws  and  courts  often  saw  clashes  over  jurisdiction  and  tensions 
between  the  courts  and  the  rising  executive  authorities.  However,  this  was  not  the 
only  problem;  the  infusion  of  “common  law”  into  the  East  India  Company’s  territories 
led  to  deep  conflict  with  existing  customs  and  practices.  The  chapter  explores  some 
of  these  tensions,  which  culminated  in  the  establishment  of  the  “Supreme  Courts 
of  Judicature”  in  the  three  presidencies.  These  courts  were  to  last  until  the  great 
reorganisation  in  the  aftermath  of  the  Uprising  of  1857. 

As  the  East  India  Company  continued  to  expand  beyond  the  boundaries  of  the 
presidencies,  a  parallel  system  of  courts  was  set  up  in  the  mofussil.  The  sadar  diwani 
adalat  and  the  sadar  nizamat  adalat,  which  were  charged  with  applying  the  local  laws 
to  litigants  who  were  bound  by  them,  became  the  mainstays  of  the  judicial  machinery 
in  the  provinces.  The  third  chapter  also  traces  the  parallel  growth  of  these  institutions 
till  their  dissolution  in  the  post-1857  reorganisation. 

The  rapid  expansion  of  the  company  also  gave  rise  to  a  desire  to  understand  and 
codify  local  laws.  Here,  there  was  a  difference  between  the  presidencies  themselves. 
In  Calcutta,  William  Jones  and  Thomas  Colebrooke  had  “codified”  Hindu  Laws  on 
the  basis  of  Sanskrit  texts.  The  Bombay  Presidency  was  particularly  solicitous  about 
accurately  understanding  and  applying  local  laws  and  practices.  The  task  of  codification 
was  carried  out  by  Montstuart  Elphinstone,  who  believed  in  an  Indian  “common 
law”  that  could  be  discovered  through  extensive  fieldwork  and  the  recording  of  oral 
testimonies  (a  similar  exercise  was  undertaken  in  Punjab).  However,  and  perhaps 
unfortunately,  the  “Bombay  Model”  was  abandoned  in  favour  of  the  Calcutta  Model 
after  the  reorganisation. 

1857  of  course  was  the  year  that  changed  everything — or  at  least  in  terms  of 
the  formal  transfer  of  power  from  the  company  to  the  British  Crown.  The  political 
shock  of  1857  is  known  and  debated  to  this  day.  Perhaps  what  is  lesser  known  is 
the  institutional  and  legal  shock.  An  uneasy  colonial  administration  abandoned 
the  Bombay  Model  of  codifying  Indian  “common  law”  and  adopted  the  top-down 
Calcutta  Model,  applying  it  to  all  of  India.  The  era  of  the  colonial  high  courts  and 
the  (separate)  princely  states  began.  The  fourth  chapter  examines  the  foundations  of 
modern  law  in  India  during  the  late  colonial  period,  1861-1947.  High  Courts  were 


established  in  Allahabad,  Bombay,  Calcutta  and  Madras  and  subsequently  in  Lahore, 
Nagpur  and  Patna.  These  courts  saw  the  advent  of  the  first  Indian  legends  of  the  bar 
and  the  bench  such  as  Justice  Syed  Mahmood  (Allahabad),  Muhammad  Ali  Jinnah 
(Bombay),  Badruddin  Tyabji  (Bombay),  Rashbehari  Ghosh  (Calcutta),  Sir  Ashutosh 
Mukherjee  (Calcutta)  and  T.  Muthusamy  Iyer,  who  rubbed  shoulders  with  the  great 
British  barristers  of  the  day  such  as  J.D.  Inverarity  and  Thomas  Anstey.  Some  of  the 
memorable  cases  in  Indian  legal  history  such  as  Rukhmabai’s  case  and  the  Aga  Khan 
case  were  decided  by  these  courts.  The  bar  at  these  courts  was  also  to  play  a  crucial 
role  during  the  freedom  struggle. 

Side  by  side  with  the  courts  of  British  India,  the  princely  states  had  their 
own  legal  and  judicial  systems.  The  fourth  chapter  also  explores  the  innovative 
reforms  brought  about  in  Hyderabad,  Kashmir,  Rajasthan,  Mysore  and  Travancore- 
Cochin.  And  true  to  our  description  of  the  palimpsest,  these  systems  co-existed  with 
more  traditional  models  of  law  and  justice,  followed  by  the  indigenous  peoples  in 
Jharkhand,  Chhota-Nagpur  and  the  north-eastern  regions,  which  gradually  coalesced 
into  separate  states. 

During  all  of  this  time,  the  final  appeal  from  a  judgment  of  a  British-Indian 
court  lay  to  the  Privy  Council  in  Britain.  By  virtue  of  its  function  as  the  last  court  of 
appeal,  the  Privy  Council  was  in  a  unique  position  to  powerfully  shape  the  evolution 
of  Indian  law,  as  is  explored  in  the  fifth  chapter.  The  Privy  Council’s  contributions 
were  particularly  important  in  the  area  of  Hindu  and  Muslim  personal  law,  the  laws 
of  inheritance  and  principles  of  criminal,  commercial  and  contract  law.  However, 
because  of  the  inaccessibility  of  the  Privy  Council  (in  terms  ol  distance  and  expense 
as  well  as  its  judicial  aloofness),  the  rise  of  the  nationalist  movement  also  saw  rising 
calls  for  a  “Federal  Court”  in  India,  which,  after  its  establishment  in  1937,  would 
serve  as  the  forerunner  of  the  Supreme  Court  of  India.  The  fifth  chapter  also  covers 
the  brief  run  of  the  Federal  Court,  which  established  many  of  the  legal  principles 
and  doctrines  that  grew  to  be  mainstays  of  the  post-Constitutional  period.  These 
included  the  principle  of  severability,  fairness  in  disciplinary  proceedings,  a  narrow 
interpretation  of  sedition  and  the  requirements  of  fair  trial. 

However,  even  as  the  Federal  Court  began  its  run,  it  was  clear  that  the  advent 
of  Independence  was  now  inexorable.  By  late  1946,  the  Constituent  Assembly  had 
begun  its  sittings.  It  was  of  course  evident  that  the  Privy  Council  could  no  longer  be 
the  highest  court  of  appeal  for  what  would  become  independent  India.  The  framers 
of  the  Constitution  decided  to  vest  that  crucial  and  indispensable  power  in  the 
newly-founded  Supreme  Court  of  India.  The  sixth  chapter  discusses  this  process.  The 
framers  of  the  Constitution  thought  long  and  hard  about  which  judicial  model  to 
adopt,  in  order  to  ensure  the  overriding  goal  of  a  fair  and  impartial  judiciary.  What 
they  ultimately  adopted  was  an  integrated  judicial  system,  with  the  Supreme  Court  at 
its  apex,  with  the  power  of  judicial  review  over  the  constitutionality  of  legislation  and 
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with  the  further  power  to  grant  parties  “special  leave  to  appeal”  from  any  court  or 
tribunal.  To  give  it  teeth,  the  framers  added  Article  32  to  Part  III  of  this  Constitution, 
which  confers  a  “right”  to  move  the  court  for  the  enforcement  of  fundamental  rights 
and  a  concomitant  power  on  the  court  to  issue  writs  for  the  protection  of  rights.  With 
these  constitutional  provisions  in  place — and  further  ones  to  ensure  independence 
like  consultative  appointments  processes,  the  fixing  of  tenures  and  salaries  etc — the 
Supreme  Court  opened  for  business  in  1950. 

In  its  66  years  of  existence,  the  Supreme  Court  has  played  a  central  and 
unique  role  in  our  nation’s  history.  The  seventh  chapter  examines  the  eventful,  often 
tumultuous,  history  of  the  court  and  its  relationship  with  the  other  branches  of  the 
state.  Right  from  the  beginning,  with  its  early  judgments  upholding  the  right  to 
property,  the  court  came  into  conflict  with  the  government’s  land  reform  programme. 
A  series  of  constitutional  amendments  passed  specifically  to  get  around  this  finally 
culminated  in  the  famous  Kesavananda  Bharati  case,  where  the  court  propounded  the 
now-famous  “basic  structure  doctrine”,  stating  that  while  ordinarily  it  had  no  power 
to  review  a  constitutional  amendment,  it  could  do  so  if  the  amendment  “damaged  or 
destroyed”  the  basic  structure  of  the  Constitution.  Soon  after  Kesavananda  Bharati, 
the  Supreme  Court  transformed  the  concept  of  equality  under  the  Constitution, 
moving  from  a  formal,  “colour-blind”  view  to  a  richer  and  substantive  one,  which 
understood  affirmative  action  or  reservations  as  not  only  undoing  a  historic  wrong,  but 
ameliorating  present,  structural  disadvantages.  During  this  time,  the  Supreme  Court 
also  initiated  a  fundamental  transformation  in  its  very  reading  of  the  Constitution. 
In  its  first  three  decades,  it  had  tended  to  interpret  constitutional  provisions  as 
stand-alone  articles,  separated  from  each  other.  However,  in  the  landmark  Maneka 
Gandhi  case,  the  court  eschewed  this  approach  for  a  holistic  interpretation  of  the 
Constitution,  one  that  paid  close  attention  to  how  rights  overlapped  with  each  other, 
and  in  fact  could  not  be  entirely  understood  except  in  the  company  of  each  other. 
And  soon  after  that,  came  one  of  the  most  famous  (and  debated)  innovations  of 
the  court:  the  public  interest  litigation  which,  with  its  relaxed  rules  of  standing  and 
expansive  interpretation  of  Article  21,  aimed  at  fulfilling  the  original  promise  of  the 
Constitution’s  “social  revolution”. 

This  is  not  to  say  that  the  Court’s  time  has  been  free  of  controversy.  The 
chapter  also  examines  some  of  its  darker  moments,  such  as  the  long-standing  and 
(yet)  unresolved  question  of  judicial  independence,  a  tendency  to  often  privilege 
social  order  over  the  freedom  of  expression  and  some  of  the  times  in  which  the  court 
has  faced  the  ire  of  religious  groups  for  its  judgments  under  Articles  25  and  26  of 
the  Constitution.  There  is  little  doubt  though  that  despite  the  controversies,  the 
court  has  been,  and  continues  to  remain,  one  of  the  most  important  institutions  of 
our  democratic  republic  and  a  crucial  check  and  balance  against  the  accumulation 
of  state  power. 


Much  of  the  court’s  role  however  would  be  made  much  more  difficult,  perhaps 
even  impossible,  without  the  bulwark  of  the  state  high  courts.  The  eighth  chapter 
discusses  the  history  and  trajectory  of  the  high  courts  of  Independent  India.  Right 
from  the  beginning,  in  1950,  to  the  growth  in  the  number  of  high  courts  after  the 
linguistic  reorganisation  of  states  in  1956  to  the  second  growth  after  the  formation 
of  new  states  and  the  splitting  up  of  regional  high  courts,  it  has  been  a  long  and 
checkered  history.  The  state  high  courts  have  decided  some  of  the  most  important 
cases  in  our  constitutional  history,  played  host  to  some  of  the  most  important  figures 
of  the  bar  and  been  engines  of  development  of  Indian  law. 

While  the  appellate  courts  have  traditionally  gathered  the  limelight  and  the 
news,  the  workings  of  the  law  are  at  .their  starkest  and  closest  to  life  in  the  trial  courts. 
The  ninth  chapter  provides  snippets  of  some  of  the  most  famous  trials  in  Indian  legal 
history.  Starting  with  the  trial  of  Mughal  Emperor  Bahadur  Shah  Zafar  as  far  back  as 
1858,  the  chapter  takes  us  through  a  tour  of  Indian  legal  as  well  as  political  history. 
It  winds  its  way  through  the  sedition  trials  of  Bal  Gangadhar  Tilak  (a  window  into 
the  early  days  of  the  nationalist  movement),  the  trial  of  Mahatma  Gandhi,  the  trials 
of  Shaheed  Bhagat  Singh  and  later  of  the  soldiers  of  the  Indian  National  Army.  It 
covers  the  sensational  Bhawal  Sanyasi  (or  princely  imposter)  case,  which  went  all  the 
way  up  to  the  Privy  Council.  This  should  not  be  taken  to  imply  that  trials  became 
any  less  important,  or  interesting,  after  Independence.  The  chapter  also  examines  a 
few  fascinating  trials  after  1947,  including  the  one  arising  out  of  the  ban  on  Lady 
Chatterley’s  Lover ,  which  was  ultimately  carried  to  the  Supreme  Court  in  a  losing 
attack  on  the  constitutionality  of  the  obscenity  provision,  the  Nanavati  case  that  led 
to  the  abolition  of  jury  trials  in  India  and  the  Mathura  rape  case,  which  led  to  outrage 
and  a  national  debate  about  women’s  rights  and  culminated  in  the  passage  of  section 
1 14A  of  the  Evidence  Act. 

So  much  for  the  past.  We  end  with  a  nod  towards  the  present  and  to  the  future. 
The  tenth  chapter  concludes  this  account  by  briefly  highlighting  judicial  administration 
in  India,  the  challenges  and  the  road  ahead.  It  must  be  noted  that  the  challenges  faced 
by  the  Indian  judiciary  at  present  are  unlike  those  faced  by  most  other  judiciaries 
around  the  world.  The  vast  backlog  of  cases  pending  at  all  levels  of  the  judiciary  is 
a  common  refrain.  Behind  the  backlog  though,  there  is  a  world — a  country  of  more 
than  a  billion  people,  with  the  seventh-largest  mass  worldwide,  a  bewildering  mass 
of  personal  laws,  the  diversity  of  both  peoples  and  languages,  heterogeneity  of  legal 
standards  and  so  on. 

That  leaves  a  few  small  caveats  by  way  of  conclusion.  First,  this  book  is  meant  to 
be  a  starting  point,  or  a  point  of  departure,  for  a  more  detailed,  historical  investigation 
into  the  past  of  Indian  judicial  institutions.  The  attempt  is  to  present  a  well-rounded 


20  INTRODUCTION 


overview,  tapping  into  the  institutional  histories  of  numerous  existing  courts,  and 
is  not  necessarily  comprehensive  in  terms  of  the  diversity  of  legal  systems  in  India. 
Hence,  shortcomings  such  as  the  absence  of  local  and  subaltern  legal  systems  stem 
from  this  limited  scope.  The  nature  of  the  book  is  also  descriptive  rather  than  based 
on  a  critical  examination.  Hence,  it  does  not  include  an  assessment  of  the  moral  values 
that  animated  the  colonial  system  and  indeed  inhabit  the  Indian  system  today. 

Second,  post-Independence  lawyers  and  judges  are  largely  kept  out  of  the 
discussions.  There  are  numerous  lawyers  and  judges  of  both  the  high  courts  and  the 
Supreme  Court  who  have  contributed  to  shaping  the  law  in  fundamental  and  far- 
reaching  ways.  However,  the  focus  in  this  book  is  such  that  it  is  more  concerned  with 
institutional  histories  rather  than  individual  contributions,  as  enormous  as  they  were. 

Last,  this  is  neither  an  official  Supreme  Court  account  of  its  history  or  endorsed 
by  the  Supreme  Court  as  an  institution.  It  is  instead  a  compilation  of  glimpses  into 
into  the  rich  and  complex  history  of  the  courts  of  India  from  its  ancient  origins 
through  the  colonial  period  to  the  present. 


MY  ADVOCATE  TOLD  ME.  THAT  I  WOULD  HAVE  WON  IT  -. 

irv  another  court.  1  That's  VERy  fUNNy/  l  told  him, 

‘  50  EACH  COURT  HAS  ITS  OWN  LAWS  !  '  TE5 '  HE  SAID. 


_  VOLTAIRE 


On  Laws  [Philosophical  fricHonary] 


WHAT  ABOUT  JUSTICE 


Cartoon:  VinodA.  Bobde 
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I  THE  BEGINNINGS: 
INDIGENOUS  JUDICIAL 
STRUCTURES 


The  diverse  nature  of  legal  systems  in  ancient  and  medieval  India  was 
a  reflection  of  the  varied  cultures,  philosophies  and  religious  beliefs 
prevalent  in  those  times.1  The  system  of  administration  of  justice  in  Hindu, 
Buddhist  and  Islamic  traditions  in  India  was  intertwined  with  religious 
and  moral  values  and  consequently  justice  delivery  was  a  religious  and 
moral  duty.  It  was  based  on  the  duties  of  the  citizens  rather  than  on  their  rights.  This 
chapter  attempts  to  outline  some  of  the  basic  philosophical  foundations  of  ancient  and 
medieval  legal  systems  in  India. 


An  etching  of  the  Ashokan  Rock  Edict 
ofGirnar,  Junagarh,  Panel  7  of  the 
edict  is  inscribed  with  the  Maury  an 
Emperor  Ashoka’s  ideas  about  dharma: 
“Priyadarshni  wishes  that  all  religious 
sects  in  his  dominions  should  live  in  peace 
and  amity  and  stresses  self-control  and 
purity  of  mind.  ” 


Facing  page:  A  document  of  the  Muslim  Sharif  a  collection  of 
“traditions”  compiled  by  Imam  Muslim  in  the  8th  century,  dated 
1435  CE.  The  Muslim  Sharif  is  next  to  only  the  Quran  in  terms  of 
Islamic  jurisprudence.  Source:  National  Museum,  New  Delhi 
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FOUNDATIONS  OF  ANCIENT  INDIAN  SOCIETY 


Below  &  facing  page: 
Folios  of  a  19th-century 
Kashmiri-paper  manuscript 
of  the  Bhagavadgita  in  the 
Devanagari  script. 
The  Bhagavadgita  is 
considered  the  essence  of 
Hindu  philosophy,  including 
notions  of  right  and  wrong. 
Manuscripts  such  as  this 
continued  to  be  produced 
through  the  ages  in  dijferent 
regions,  languages,  scripts 
and  mediums.  Source: 
Kurukshetra  University, 
Haryana 


Indian  values  regarding  law,  justice  and  human  rights  are  of  ancient  pedigree.  Rig 
Veda,  which  is  regarded  as  the  oldest  literature,  declares: 

3M#:  |  yunHW  yy^mfd  || 2 

[Gather  together,  speak  together,  know  each  other’s  minds;  may  your  consultations 
and  assemblies  be  unified,  may  your  minds  and  intellects  be  common;  may  your 
resolutions  be  united  and  your  hearts  beat  in  unison;  may  your  minds  unite  to  make 
you  happy] 

This  indeed  is  an  early  assertion  of  the  concept  of  equality  and  fraternity,  that  was 
much  later  declared  in  the  American  Declaration  of  Independence  and  in  the  French 
Declaration  of  the  Rights  of  Man.  The  Rig  Veda  reaffirms  that  all  are  equal  and  there 
should  be  universal  brotherhood  for  all-round  development  of  society  saying: 

[iif  [“Without  distinction  of  superior  and 
inferior,  these  are  brothers  growing  up  together  for  prosperity”] 

Atharva  Veda  declares  the  concept  of  human  equality  by  the  words: 

<HHidl  |  <hh  iT  dld-d  Tf  ddfTl  ||  [You  have  equal  rights 

in  articles  of  food  and  water.  I  bind  you  to  the  yoke  to  live  together  like  the  spokes  of a  wheel 
and  the  hub]f 

The  concept  emphasised  here  is  of  mutual  assistance  and  cooperation  for  the 
development  ol  all  in  society.  Indeed,  if  we  look  at  the  practices  of  all  major  ancient 
civilisations,  we  find  that  every  one  of  them  had  a  similar  ideology  and  a  similar  system 


designed  to  protect  the  individual’s  safety  and  dignity  both  in  times  of  war  and  peace. 
The  Mahabharata  declares  in  the  Shantiparva  (110-11): 

IcstTf  tfR^fcT  sraT:  I  ^  sjtf  fl%  fh^T:  [that  which  sustains  is 

called  dharma;  dharma  holds  the  people  together;  hence  the  conclusion  is  that  which  has  the 
ability  to  hold  together  is  dharma.p 

As  Paul  Lauren  pithily  observes: 


Despite  their  vast  differences,  complex  contradictions,  internal  paradoxes,  cultural 
variations  and  susceptibility  to  conflicting  interpretation  and fierce  argumentation, 
all  of  the  great  religious  traditions  share  a  universal  interest  in  addressing  the 
integrity,  worth  and  dignity  of  all  persons  and  consequently,  the  duty  toward  other 
people  who  suffer  without  distinction  f..]6 


Expressing  similar  views  about  other  traditions  such  as  Judaism,  Buddhism, 
Confucianism,  Christianity  and  Islam,  he  argues  that  together  they  make  three 
significant  contributions  to  the  evolution  of  international  human  rights.  Firstly,  they 
“established  values,  normative  standards,  and  ideals  that  proved  to  be  enormously 
important  sources  of  inspiration  and  strength  for  those  who  campaigned  for  human 
rights”.  Secondly,  “by  seeking  to  develop  a  moral  imperative  or  universal  sense  of 
obligation  toward  humankind,  these  religious  traditions  helped  establish  an  ingredient 
essential  for  any  and  all  international  human  rights:  a  concept  of  responsibility  to 
common  humanity”.  And  thirdly,  “by  developing  concepts  of  duties,  these  religious 
traditions  provided  an  inherent  beginning  for  discussions  about  rights”.7 

Indian  society,  since  inception,  was  essentially  a  duty-based  society.  All  aspects 
of  human  conduct,  from  the  cradle  to  the  funeral  fire,  were  governed  by  rules  that 
compendiously  were  called  “dharma”.  The  concept  of  dharma  was  that  of  a  universal, 
cosmic  principle  that  holds  all  humankind  together,  by  enjoining  duties  on  all  the 
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Folios  of  an  18th- 
century  Sitala  palm- 
leaf  manuscript  of  the 
Rig  Veda  in  Malayala. 
The  Dharmashastras 
trace  their  ultimate 
genesis  to  the  literary 
tradition  of  the  Vedas. 
Source:  Government 
Oriental  Manuscripts 
Library  and  Research 
Centre,  Chennai 


constituents  of  society.  The  creation  of  duty  in  one  individual  necessarily  resulted  in 
the  creation  of  a  right  in  other  individual  and  the  protection  of  such  right.  Therefore, 
instead  of  making  right  as  the  foundation  of  social  life  and  establishing  a  rights-based 
society,  the  ancient  philosophers  of  this  land  preferred  to  establish  a  duty-based  society 
where  the  right  given  to  an  individual  is  the  right  to  perform  his  duty.8 

Dharma,  one  of  those  Sanskrit  words  that  defies  an  exact  rendering  in  English,9 
was  the  foundation  of  the  ancient  legal  system.  Broadly  speaking,  dharma  is  derived 
from  the  root  “dhr",  which  means  to  uphold.  It  was  meant  to  be  the  binding  principle 
that  upheld  society  and  also  to  be  upheld  by  people,10  failing  which  the  society  would 
be  destroyed.  The  meaning  of  dharma  was  contextual.  It  could  signify  a  code  of  ethics, 
of  moral  and  religious  conduct  and  also  could  signify  the  legal  rules  applicable.11  All 
deeds  and  goals  were  informed  and  tempered  by  the  contextual  forms  of  dharma  and 
the  universal  dharma.12  Society  believed  that  there  is  no  human  action  that  is  not 
the  result  of  desire13  and  that  desire  and  pursuit  of  material  prosperity  need  to  be 
subordinated  to  dharma.  Manu  declared  that  dharma,  artha  (material  wealth)  and 
kama  (pleasure),  all  three  (trivarga)  were  essential  in  society,  but  that  artha  and  kama 
were  to  be  rejected  if  bereft  of  dharma14  and  dharma  too  was  to  be  rejected  if  it  did 
not  lead  to  happiness  or  was  decried  by  the  society.  This  gave  rise  to  the  trivarga 
principle  advocated  by  Manuis  and  that  was  the  anvil  on  which  justice  as  well  rules 
of  substantive  law  were  based.16  Dharma  thus  became  the  sheet  anchor  of  society.  It 
enjoined  humans  to  compassion,  service  and  humane  behavior  towards  all.  Human 
rights  were  to  be  based  on  honesty,  non-violence  and  other  ethical  values.  These  were 
the  duties  of  all  humans  in  society  and  their  transgression  resulted  in  sanctions  on 
individual  constituents  in  society,  which  could  be  in  the  form  of  ostracisation  at 
the  lowest,  and  punishment  at  the  hands  of  the  state  represented  by  the  king,  at  the 
highest.  Even  the  king  was  subject  to  dharma  and  transgression  by  him  could  result 
in  his  being  deposed  by  popular  verdict  and  being  defeated  by  popular  uprising  or  by 
another  king  warring  for  upholding  dharma. 
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The  Vishnupurana  expatiates  on  this  idea  and  goes  on  to  declare: 


'rfRcT  ttifH  |  ft  cidl -mi  '^bPTtPT:  1 1  [  “In  the  Jamboodweepa, 

Bharata  is  regarded  as  great  because  this  is  the  land  of  duty  in  contradistinction  to  others, 
which  are  lands  of  enjoyment”] 

Mahatma  Gandhi  echoed  this  thought  and  said  “India  is  essentially  Karmabhoomi 
(land  of  duty)  in  contradistinction  to  Bhogabhoomi  (land  of  enjoyment)”. 

The  immortal  injunctive  words  of  SriKrishna  in  the  Bhagavadgita, 

*n  mTH  remind  us  that  humans  have  only  the  right  to  do  their  duty  without 

seeking  reward.  M.P.  Singh  has  an  interesting  explanation  for  this  transformation  from 
duty-based  to  rights-based  society  that  we  see  today.  He  says: 

If  a  right  so  defined  always  creates  a  corresponding  duty,  could  it  not  be  argued  that 
existence  of  duty  in  one  person  towards  another  is  as  good  as  the  creation  of  the  right 
in  the  latter?  The  main  objection  to  such  argument  is  that  what  happens  if  the  person 
on  whom  duty  is  imposed  does  not  perform  it.  The  answer  is  that  in  either  case  it  is  a 
breach  of  law,  which  could  be  corrected  by  legal  action.  Just  as  legal  action  could  be 
instituted for  the  enforcement  of  rights;  it  could  also  be  instituted  for  the  enforcement 
of  duties.  But  because  in  the  West  the  concept  of  human  rights  developed  against  the 
State,  perhaps  theoretically  and  strategically,  the  State  could  not  be  subjected  to  duties 
unless  the  existence  of  rights  was  recognized  in  the  individual  preceding  the  creation 
of  the  State.  Therefore  the  rights  theory  developed  the  way  it  has  done. 1 7 

Transgressions  from  dharma  not  only  led  to  opprobrium  but  even  gave  the  right 
to  the  subjects  to  dispose  of  the  unjust  ruler.  Brihadaranyaka  Upanishad’s  description 
of  dharma  as  the  protector  of  the  weak  and  the  instrument  by  which  the  weak  can 
challenge  the  oppressor  in  the  words: 

cT^cTct  8jfef  dWI^kidT  RWt)  sidclMd  brings  home  the 

point.  [“This  Dharma  is  the  king  of  kings  and  there  is  nothing  beyond  it  as  it 
enables  the  weak  to  prevail  over  the  mighty  ”.] 18 
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Folios  from  Dharmashastra  manuscripts:  Yajnavalkyasmriti  and 
Naradasmriti.  Source:  National  Mission  for  Manuscripts,  New  Delhi 


The  coronation  oath  of  office  of  King  Vena  in  the  Mahabharata  is  as  follows: 


yf^ri  TFTCT  f?KT  '^'TFT  ^  ^TRT^cT  1 1  W  RcTl-H) 

^HlfdoqL||s^:  dklVI^  chRtiufH  ||19 

[“Take  an  oath  that  by  your  mind ,  deeds  and  words  you  shall  protect  the  people 
considering  it  as  equivalent  to  the  creator;  that  you  shall  act  in  accordance  with 
Dandaniti  and  not  your  own  caprice.  ”] 

The  Brihadaranyaka  injunction  reminds  one  of  the  awesome  power  of  writ 
jurisdiction  in  our  constitutional  courts,  that  had  no  bounds  but  self-  imposed  ones. 
Brihadaranyaka  Upanishad  declares  that  the  ruler  too  is  obliged  to  follow  dharma  on 
pain  of  sanction  for  infraction.  Dharma  was  all  encompassing  from  natural  justice,  to 
equality,  to  considerate  treatment  of  all  mankind  and  exhortation,  to  codetermination 
for  betterment  of  humankind.  Betterment  of  each  individual  is  the  raison  d’etre  for 
later  societies  to  identify  and  recognise  human  rights  as  basic  and  inherent  in  humans. 

While  Western  society  stressed  on  worldly  progress  and  acquisition  of  material 
comforts,  ancient  Indian  society  emphasised  both  pravritti  and  nivritti,  shreyas  and 
preyas.  Pravritti  was  the  urge  to  actively  engage  in  material  pursuits  while  nivritti 
denoted  the  pursuit  of  spiritual  pursuits.  Kathopanishad  teaches  us  that  preyas  is 
material  happiness  while  there  is  yet  another,  spiritually  attainable,  happiness  of  a 
permanent  nature  called  shreyas.  It  is  hardly  a  wonder  therefore  that  with  this 
worldview  Indians  emphasised  dharma  as  the  instrument  for  achieving  both.20 

Indian  thinkers  divided  the  objectives  of  life  (purusharthas)  into  four — 
dharma,  artha,  kama  and  moksha.  The  first  is  the  primary  compendious  principle; 
the  second  represents  material  prosperity;  the  third,  worldly  desires;  and  the  fourth, 
permanent  liberation  from  the  strife  and  pain  of  life,  and  eternal  bliss.  The  Indian 
thinkers  believed  that  dharma  was  the  root  cause  of  the  other  three  and  emphasised 
its  vigorous  pursuit.  Hence,  the  famous  lament  of  Vyasa  Maharshi  in  Mahabharata: 

^  f|  rf  I  sWrqdsj  TT  *T  1 1  [“Dharma  leads  to  artha 

and  kama,  so  why  is  it  not  pursued”].21  In  fact,  Manu  goes  so  far  as  to  say: 

^  FTTcri  ti 4 <=) BS <rTl  [“Artha  and  kama  bereft  of  Dharma  should  be  forsaken”]  ( Manusmriti 
4,  176).  He  thinks  that  pursuit  of  other  purusharthas  bereft  of  dharma  is  counter¬ 
productive. 

The  first  clear  statement  of  rights  is  found  in  Kautilya’s  Arthashastra ,  where 
justice  was  assured  as  including  a  fair  trial  and  the  right  to  produce  witnesses.  Citizens 
had  a  right  to  trade  and  commerce,  right  to  inheritance  and  to  get  standard  wages. 
Women’s  right  to  stridhana  (woman’s  property)  was  recognised  as  was  the  right  to 
widow  remarriage  and  in  some  cases,  even  the  right  to  divorce  the  husband.22 

People  were  guaranteed  the  right  to  protection  by  casting  a  corresponding 
duty  on  the  rulers.  They  had  to  perform  their  duties  in  accordance  with  the  tenets 
of  rajadharma,  the  equivalent  of  constitutional  law  in  ancient  India.  These  principles 
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Folios  from  Dharmashastra  manuscripts:  Vishnusmriti  <2ra<f/Brihaspatismriti.  Source:  National 
Mission  for  Manuscripts,  New  Delhi 


applied  to  all  rulers  ruling  in  any  part  of  the  country.  In  Kamandakiya  Nitisara,  an 
important  authority  on  rajadharma,  the  following  verse  brings  out  the  right  that  the 
citizens  had  and  the  corresponding  duty  of  the  king  to  ensure  this  right  to  them: 

1 1  [“Subjects  require  protection  against  wicked  officers,  thieves,  enemies  of  the  King, 
Royal  Favorites  (such  as  queen,  princes  etc )  and  more  than  all,  against  the  greed  of  the  King 
himself  The  King  should  insure  the  people  against  these  fivefold fears”] '.23 

The  best  paradigm  of  enforcement  of  human  rights  is  brought  out  in  the 
Rajatarangini  of  Kalhana,  the  Kashmiri  poet  (12th  century).  He  describes  an  incident 
of  how  King  Chandrapida  (680-699  CE)  enforced  the  human  rights  of  a  poor  and 
humble  cobbler.  The  officers  of  the  state  wanted  to  construct  a  temple  to  the  royal 
deity  Tribhuvanaswamy,  but  found  the  hut  of  a  cobbler  obstructing  the  construction 
and  the  cobbler  refused  to  move  out.  They  decided  to  demolish  the  hut.  The  cobbler 
appealed  to  the  king  for  justice  and  said  that  his  hut  was  as  dear  to  him  as  the  palace 
was  to  the  king.  In  thundering  words  of  rebuke  to  his  officers,  the  king  says: 

Pw^di  fffThdlH  I  °l  U<*>d  I 

^  ~s  I  C\  \3  C  ~N  I  I 

T ycRtdi  T  si4Rjjuit:  f^n:  |  wH f^nwd^Tfci  1 124 

[“Stop  the  construction  or  move  it  elsewhere.  Who  wants  to  incur  the  blot  of  grabbing 
someone's  land  on  one's  merits!  If  we,  the  overseers  of  good  and  bad  deeds,  indulge  in 
acts  opposed  to  Dharma,  then  who  will  follow  the  path  of  justice?”] 

The  sequel  was  that  the  cobblers  hut  was  restored  unharmed  to  the  cobbler  who 
gratefully  acknowledged  to  the  king  and  said: 

tRdrfT  dTtfficn  |RrfRT  ^tT  ^  |  STgT 

^4niRu||iy||  [“following  the  Rajadharma,  yielding  to  others  is  appropriate  for  you.  May  you 
be  always  auspicious,  may  this  tradition  od  dharmic  conduct  live  long!  Display  of  abiding 
faith  in  such  conduct  is  a  matter  of  great  faith  for  people  who  follow  dharma "] 25 

The  amelioration  of  the  misery  of  persons  suffering  from  poverty,  disability, 
illness  and  such  handicaps  is  enjoined  as  the  dharma  of  every  householder.  This  right 
is  ensured  by  casting  a  duty  on  those  they  are  dependent  on,  and  also  on  the  state. 
Mahabharata  declares  that  dharma  includes  the  duty  of  an  individual  to  maintain  his 
dependents  saying: 

STsfiffi:  HHJddH  dRtTPT:  SjPTTcRfT  |  WS FT:  ^  |  yi4d|u|cH:  1 1 

[“Being  free  from  anger,  truthfulness,  sharing  wealth  with  others,  forgiveness, 
procreation  of  children  from  one’s  wife  alone,  purity,  absence  of  enmity,  straigh  forwardness, 
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maintaining  persons  dependent  on  oneself,  are  the  nine  rules  of dharma  of  persons  belonging 
to  all  varnas”]  (MB,  Shanti.  60,7.8). 

Significantly,  the  duty  to  share  wealth  and  welfare  of  employees  are  equally 
included  in  them.  Hindu  religion  believed  in  religious  catholicity  and  guarded  the  rights 
even  of  non-Hindus.  This  was  enjoined  as  a  tenet  of  rajadharma.  The  Dharmakosha 
proclaims: 

“tnwTrrtr^fvT  mjisHcphiIc^  |  1 1  [“The  king  should  protect 

associations  of  non-believers  and  believers  in  Vedas,  of  traders,  uncultured  people  (equally) 
in  the  fort  and  villages.  ”] 26 

Procedural  law  was  largely  driven  by  consideration  of  unearthing  and  acting 
upon  truth,  removing  the  thorns  of  impropriety,  convinced  by  the  philosophy  that 
underlying  the  knowledge  of  truth  there  are  seeds  of  justice.  The  yearning  for  the 
truth  and  the  entreaty  to  God  to  unravel  the  glittering  shroud  of  untruth  for  getting  a 
vision  of  the  truthful  dharma  was  the  shibboleth  by  which  the  ancient  Hindus  lived.2 
Evidentiary  law  proceeded  with  a  firm  belief  that  truth  and  justice  go  together  and 
fairness  in  obtaining  both  was  crucial.  The  most  striking  character  of  the  Hindu  system 
of  courts  was  the  broad-based  variety  of  adjudicative  forums  with  appropriate  hierarchy 
and  supervision  and  linked  to  specific  communities  so  that  justice  was  administered 
in  the  suitable  socio-cultural  atmosphere  of  the  parties.  People’s  court  system  and 
assistance  by  assessors  or  jurors  had  tremendous  dynamism  that  had  never  posed  the 
problem  of  judicial  delay.  Collegiate  adjudicative  system  and  assistance  of  experts  in 
the  field  of  law,  technicality  and  accounts  reflected  inbuilt  safeguards  to  avoid  errors. 
Humane  but  stern  treatment  of  witnesses  and  parties  fairly  mixed  compassion  with 
justice.  The  principle  of  proportionality,  which  was  assisted  by  good  counselling  and 
appreciation  of  facts,  was  crucial  in  decision  making,  fixing  of  fines  or  quantification 
of  penalties.  Payment  of  court  fee  was  not  a  prerequisite  to  civil  litigation,  but  duty 
to  pay  the  fee  after  the  adjudication  was  mandatory  in  order  to  support  the  state. 
Notions  of  representative  suits,  quick  resolution  of  disputes  and  victim  protection 
approach  were  categorical.  All  unique  principles,  well-thought  out  procedures  and 
best  practices,  some  of  which  surpass  the  modern  legal  system,  made  the  Hindu  court 
system  sustain  and  serve  for  a  couple  of  millenniums.28 


ANCIENT  INDIAN  COURT  SYSTEMS 

The  Spirit  of  Justice  in  the  Hindu  Legal  System 

Ancient  India’s  quest  for  perfection  in  social  order  explored  and  prescribed  the 
ways  of  good  conduct  of  individuals  and  aspired  for  considerable  degree  of  social 


Copper-plate  charter  of 
Pravarasena  II,  Vakataka 
period,  5th  century.  In 
ancient  Indian  polities, 
copper-plate  charters 
were  in  the  nature  of 
Legal  documents,  the  king 
considered  the  giver  of  Law. 
Source:  National  Museum, 
New  Delhi 


harmony  by  balancing  between  authoritarianism  and  local  autonomy.  Flowing  elegantly 
in  poetic  expression,  the  distant  revelation  of  Vedas  had  mixed  prayer,  philosophy  and 
commitment  to  explore  and  gain  a  macrocosmic  order  of  high  moral  conduct  (rita).29 
Growing  and  expanding  (br)  in  the  path  of  justice  was  the  propensity  of  the  virtuous. 
As  the  Rig  Veda  said,  amidst  the  un-discriminated  chaos  and  darkness,  great  warmth 
of  power  was  born;  and  the  sages  who  searched  in  their  heart’s  thought  discovered  the 
extant’s  kinship  with  the  non-extant.30  Between  the  form  and  the  formless,  mundane 
and  the  divine,  the  means  and  the  ends,  there  exist  the  links.  So  too  is  the  relation 
between  law  and  justice.  During  the  pre-classical  stage  of  Hindu  law  (1500  to  500 
BCE),  this  view  of  law  as  an  integrated  whole,  conceptualised  as  a  culture-specific  way 
of  life,  prevailed.31  The  triangular  relation  between  morality,  state  and  society  emerged 
from  linking  the  human  with  universe.32  Dharma  as  every  individual’s  duty  emerged 
in  a  framework  of  Vedic  principles  which  were  regarded  as  eternal,  self-existent  and 
authoritative.33 

During  the  classical  Hindu  law  period  of  500  BCE  to  200  CE,  a  more  coherent 
notion  of  ideal  state  of  humankind  was  visualised  by  relying  on  self-controlled  order 
emerging  from  a  combination  of  karma  and  dharma.34  Conscience-based  good  moral 
character  formed  the  basis  of  dharma.  The  divinely  inspired  (Sruti)  Vedas,  the  memories 
(Smriti)  reflecting  the  vedic  ideals,  virtuous  conduct  of  the  learned  and  finally,  one’s 
own  conscience  formed  the  four-fold  bases  of  dharma.35  The  common  conscience  of 
the  community,  emerging  in  the  form  of  immensely  diverse  customary  practices  of 
different  communities  and  villages  formed  dynamic  source  of  law.  While  customs  were 
elevated  to  the  status  of  law,  they  too  had  to  be  sanctified  by  good  conscience.  Dharma 
formed  the  foundation  of  all  affairs  of  the  world,  insulated  against  sinful  thoughts 
and  actions  and  commanded  obedience  from  all.36  Being  essentially  a  scheme  of  just 


social  order,  dharma  was  the  goal  set  for  king  and  the  subjects.  It  was  declared  to  be 
the  king  of  kings  by  means  of  which  the  weak  could  prevail  over  the  strong.3  Thus, 
their  structure  of  law  had  dharma  as  its  axis.38  In  identifying  appropriateness  of  action, 
multiplicity  of  views  expressed  in  different  Dharmashastras  prevailed,  thus  allowing 
plurality-conscious  universalistic  principles.39 

The  king  had  the  duty  to  establish  what  may  have  been  practised  by  the  virtuous 
and  learned  Brahmins,  unless  it  was  opposed  to  the  customs  of  the  region,  clan  or 
caste.40  Brihaspatismriti  categorically  rules:  No  sentence  should  be  passed  merely 
according  to  the  letter  of  the  law.  If  a  decision  is  arrived  at  without  reasoning  and 
considering  the  circumstances  of  the  case,  there  is  violation  of  dharma.41 

This  approach  of  transcending  the  letter  of  the  law  in  the  light  of  the  spirit 
of  justice  reflects  the  functional  character  of  the  legal  system  aiming  at  a  benevolent 
result.  The  idea  that  justice  will  prevail  over  law  reflects  the  acceptance  of  the  limitation 
of  man-made  law  and  a  notion  of  higher  moral  law  as  the  superior  principle.  The 
larger  discretion  in  the  interests  of  justice  gave  scope  for  application  of  equity  and 
good  conscience.  The  king’s  duty  to  act  with  a  sense  of  proportion  in  the  matter  of 
imposition  of  punishments  demonstrates  the  link  between  equality  and  justice  and 
equity  as  the  corrective  and  supporting  principle.  Quantification  of  punishment  in 
proportion  to  the  evil  was  a  sign  of  a  mature  legal  system.42  Similarly,  by  affirming 
strongly  that  in  case  of  doubt  punishment  will  not  be  imposed,43  the  legal  system 
exhibited  great  wisdom. 

During  the  late  classical  Hindu  law  period  (500  BCE  to  1100  CE),  the  centre  of 
gravity  of  conforming  to  the  cosmic  order  shifted  from  individual  duties  to  institutional 
handling  of  danda44  as  a  major  instrument  of  justice  and  ensuring  ideal  features  of 
adjudicative  institution,  indicating  a  shifting  emphasis  to  discipline  and  punishment 
in  society.45  It  is  recorded  in  the  Naradasmriti,  “A  court  is  not  a  court  if  there  are  not 
elders;  elders  are  not  elders  unless  they  promote  dharma;  dharma  is  not  dharma  unless 
there  is  truth;  truth  is  not  truth  if  it  is  mixed  with  sophistry”.46  In  the  matter  of  the 
method  of  settlement  of  disputes,  the  four  aspects  of  a  lawsuit  (metaphorically  called 
the  four  “legs”  or  pillars),  that  reflected  both  procedure  and  source,  according  to  the 
Naradasmriti  are — virtue  (dharma),  that  is  the  settlement  of  dispute  on  the  basis  of 
acceptance  of  truth  by  both  the  parties;  judicial  proceeding  ( vyavahara :),  that  is  the 
contested  ascertainment  of  right;  the  evidence  of  custom  (caritra),  that  is  the  practice 
and  usage  of  the  locality;  and  a  verdict  from  the  king  (rajasasana),  that  is  the  king’s 
proclamation  in  accordance  with  dharma].47 

The  post-classical  Hindu  law  period  (after  1000  CE)  witnessed  overriding 


influence  of  commentators  like  Vijnaneswara  (who  produced  Mitakshara,  a 
commentary  on  Yajnavalkyasmriti )  and  Jimutavahana  (who  wrote  Dayabhaga, 
a  commentary  on  the  Naradasmriti) ,48  Public  processes  of  conflict  resolution  with 
detailed  procedure  became  more  categorical  in  contrast  to  the  earlier  approach  of 
internalising  self  conscious  duties. 

The  prevalence  of  a  variety  of  courts  to  satisfy  all  the  different  communities  at 
various  levels  was  the  distinctive  feature  of  the  ancient  Indian  legal  system,  matching 
unlimited  diversity  and  flexibility  in  the  source  of  law.49  First,  there  was  bifurcation 
between  courts  which  decided  vyaavahaarika  (civil)  disputes  and  aparaadhika  (criminal) 
disputes.  Brihaspati,  Manu,  Yajnavalkya  and  Kautilya  have  listed  14  to  20  categories 
of  vyaavahaarika50  and  four  categories  of  aparaadhika  cases.51  Those  which  are  omitted 
in  the  lists  are  covered  under  the  title  prakirnaka  (miscellaneous),  according  to  the 
Katyayanasmriti.  All  the  matters  were  to  be  decided  in  accordance  with  dharma  (law) 
and  local  customs  and  usages.52  The  king’s  orders  not  in  conflict  with  dharma  can  also 
be  a  source,  according  to  the  Katyayanasmriti. 

Second,  there  was  a  hierarchy  of  courts  as  follows:  The  court  presided  by  the 
king  was  the  highest  court.  There  were  also  courts  appointed  (adhikrita)  by  the  king, 
presided  by  the  chief  justice  (pradvivaka).  Next  to  them  came  in  the  descending  order 
gana  (assembly),  shreni  (corporation)  and  kula  (family  councils).  The  Brihaspatismriti 
classifies  courts  as  shaasita  (where  the  king  himself  presided),  mudrita  (appointed 
by  the  king  and  using  the  king’s  seal),  apratishtitha  (circuit  court)  and  pratisthita 
(established  in  village  or  town).  According  to  Smritichandrika,  a  commentary  on  the 
Manusmriti,  the  kula  should  consist  of  impartial  persons  belonging  to  the  family  or 
caste  of  the  litigants,  functioning  (like  a  present-day  panchayat)  to  decide  disputes 


Copper-plate  grant  of  a  Western 
Ganga  king,  circa  550  CE,  granting 
tax  exemption.  Source:  National 
Museum,  New  Delhi 
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Nalanda  Copper-plate  charter  of  King  Devapala  of  Bengal,  Pala  period,  9th  century  CE. 
Source:  National  Museum,  New  Delhi 


amongst  the  persons  belonging  to  the  same  family  or  caste;  shreni  should  consist  of  a 
guild  or  corporation  of  persons  following  the  same  craft,  profession  or  trade;  and  gana 
or  puga  should  be  an  assembly  of  persons  belonging  to  the  same  dwelling  place  but 
might  be  belonging  to  different  castes  or  following  different  avocations.53 

In  addition,  there  were  practices  of  resolving  disputes  through  arbitrators  or 
madhyasthas.  The  Smritis  of  Manu,54  Narada05  and  Brihaspati56  suggest  that  disputes 
regarding  landed  property  or  boundaries  should  be  decided  by  neighbours,  the 
inhabitants  of  the  town  or  village,  the  other  members  of  the  same  community  and  the 
senior  inhabitants  of  the  district.  According  to  the  Naradasmriti ,  “In  disputes  among 
merchants,  artisans  or  the  like  persons  and  in  disputes  concerning  persons  subsisting 
by  agriculture  or  as  dyers,  it  is  impossible  for  outsiders  to  pass  a  sentence  and  the 
passing  of  the  sentence  must,  therefore,  be  entrusted  to  persons  acquainted  with  such 
matters  in  a  cause  of  this  sort”.57 

Third,  regarding  jurisdiction  the  position  was  that  kula,  shreni  and  gana 
could  decide  all  disputes  except  those  falling  under  saahasa.  They  had  no  power  of 
imposing  corporal  punishments  and  fines.  The  appellate  jurisdiction  of  gana  over 
shreni  and  shreni  over  kula  was  recognised.58  Tire  king  was  the  highest  court  of 
appeal  and  his  decision  was  final. 

Fourth,  all  the  courts  were  collegiate  in  their  functioning.  While  the  king  was 
recognised  as  a  fountain  of  justice,  the  Smritis  had  prohibited  him  from  acting  alone 
in  the  task  of  the  administration  of  justice.59  The  collegiate  character  of  the  king’s  court 
is  explicit  from  Brihaspati ’s  verse  to  the  effect  that  king  (raja),  chief  justice  (pradvivaka) 
and  judges  (sabhyas)  are  the  judicial  officers.  Shastras  contemplated  that  the  king 
should  adjudicate  in  consultation  with  the  chief  justice  and  puisne  judges,  although 
personally  responsible  for  his  decision.60  There  was  a  right  of  appeal  to  the  king  as  the 
last  resort.61  According  to  the  Naradasmriti ,  the  king  should  act  in  accordance  with 
the  opinion  of  the  chief  justice.62  With  regard  to  popular  village  courts,  Lee  observes: 

The  villagers  had  a  judicial  system  of  their  own  at  once  familiar  to  and  respected 
by  them;  the  various  traders  and  guilds  had  a  similar  system.  The  presiding  officer  of 
the  popular  courts  or  guild  courts  had  office  either  by  election  or  inheritance  according 
to  local  custom.  With  him  were  associated  three  or  five  men.  In  these  apparently 
private  courts  were  settled  the  affairs  of  the  everyday  life.  In  case  of  grave  crimes  or 
when  the  condemned  party  refused  to  obey  the  judgment  of  the  local  court,  the  court 
of  the  king  was  concerned  with  litigation.63 

Another  dimension  of  the  collegiate  decision  making  is  the  participation  of 
experts  in  assessing  the  disputed  question  of  facts.  Vyasa  has  observed  that  in  case  of 
disputes  among  traders,  craftsman,  artisans  and  artists,  it  is  difficult  for  the  courts  to 
arrive  at  correct  decisions  in  view  of  the  technical  problems  involved.04  Hence,  experts 
in  the  concerned  field  should  be  taken  as  assessors  for  deciding  disputed  questions  of 
fact.  The  Katyayanasmriti  states  that  a  few  merchants  belonging  to  a  guild,  who  come 
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from  good  families,  bear  good  character  and  conduct,  who  are  well  advanced  in  age 
and  free  from  malice,  should  be  appointed  to  assist  the  court  in  deciding  the  disputes.65 

According  to  the  Katyayanasmriti :  “Where  (the)  king  himself  looked  into  the 
causes  of  people  and  rendered  justice  according  to  Dharma,  there  the  people  conduct 
themselves  well  and  live  in  happiness.”66  Since  adjudication  involves  determination  of 
questions  of  facts  and  law  and  calls  for  an  exercise  of  discretion,  acting  as  per  law  and 
customs  and  usages  of  the  locality  is  a  requirement.  The  king’s  fair  exercise  of  discretion 
is  vital,  according  to  the  Naradasmriti.  The  king  had  to  follow  the  Dharmashastra,  take 
cognisance  of  the  assessment  of  the  chief  justice,  maintain  equanimity  and  decide  the 
cases  one  after  another.  There  are  a  number  of  instances  when  the  king  detected  the 
fraud  or  forgery  and  provided  remedy  or  when  through  wise  interpretation  rendered 
justice.6  The  chief  justice  was  enjoined  to  act  in  accordance  with  justice  and  remove 
the  embedded  injustice  like  a  skilled  surgeon  removing  a  dart.68  By  watching  the 
demeanour  of  a  witness,  the  king  should  be  able  to  discover  the  real  disposition  of  a 
man  as  he  can  understand  the  real  working  of  the  inner  mind  by  observing  the  body 
language.6’  Where  the  king  is  unable  to  preside  over  his  court  due  to  preoccupation, 
the  most  senior  judge,  who  is  learned,  disciplined  and  of  good  lineage,  would  preside 
in  his  place.  11  The  king’s  court  was  expected  to  be  marked  out  and  equipped  with 
books  and  materials  essential  for  ordeal.71  Insistence  on  simple  attire  of  the  king  in 
court  was  towards  a  more  relaxed  atmosphere  of  the  judicial  seat. 

The  qualification  of  the  chief  justice  and  judges  there  were  based  on  sound 
principles.  For  appointment  as  chief  justice,  a  person  was  required  to  be  well- 
versed  in  the  18  titles  of  law  and  their  8,000  subdivisions  and  proficient  in  logic 
(tarka),  interpretation  (mimamsa)  and  other  relevant  subjects,  the  master  of  the 
Vedas  and  Smritis  and  have  the  capacity  to  extract  the  truth  from  the  judicial 
proceedings  by  application  of  the  law.  2  Regarding  the  appointment  of  puisne 
judges,  the  Naradasmriti  stipulates:  “Let  the  King  appoint,  as  members  of  Court 
of  Justice,  honourable  men  of  tried  integrity  (sabhyas)  who  are  able  to  bear  the 
burden  of  administration  of  justice  and  who  are  well  versed  in  the  sacred  laws,  rules 
of  prudence,  who  are  noble  and  impartial  towards  friends  or  foes.”73  Mahabharata 
prescribes  additional  attributes  like  bahushruta  (profound  scholar),  pramanajna 
(well-versed  in  the  law  of  evidence),  and  nyayashastravalambinah  (law-abiding).74 
The  Katyayanasmriti  adds  the  requisite  qualities  such  as  not  cruel,  sweet  tempered, 
kind,  clever  and  energetic  but  not  greedy.75 

According  to  the  Katyayanasmriti ,  the  members  of  the  court  should  not  connive 
with  the  king  when  he  begins  to  act  unjustly.  If  they  do  so,  they,  along  with  the 
king,  fall  head  down  into  hell.  6  Judges  who  agree  with  the  king  when  he  proceeds 
in  an  unjust  manner  become  party  to  the  sin  flowing  from  the  unjust  decision.  They 
may  therefore  mollify  the  king  by  speaking  initially  what  is  agreeable  to  him  and  by 
persuasion  gradually  bring  him  to  the  right  path/”  The  discourse  champions  a  very 


high  standard  of  judicial  independence:  “When  the  King  directs  a  judge  to  give  an 
unjust  decision  in  a  case,  the  judge  should  beseech  the  king  against  the  order  which 
will  lead  to  injustice,  and  dissuade  him  from  wrongdoing.”78  A  judge  has  the  basic 
responsibility  of  giving  decision  only  in  accordance  with  law  and  justice.  If  the  king 
disregards  that  decision,  the  judge  incurs  no  sin.  9  It  was  also  prescribed  that  the  king 
should  not  be  angry  towards  a  judge  when  he  expresses  his  opinion  frankly.80 

Shastras  prescribe  that  as  far  as  possible  there  should  be  unanimous  judgments 
as  the  split  opinion  is  likely  to  cause  doubts.81  When  there  is  no  unanimity  among  the 
judges,  opinion  of  the  majority  of  sabhyas  should  prevail.82 

An  offer  of  bribe  by  the  litigant  even  to  a  single  member  of  the  court  or  holding 
of  temptation  or  fear  to  the  judges  or  witnesses  was  punishable  under  the  law  and  was 
a  ground  of  defeat  for  the  concerned  party  who  indulged  in  such  act. 

The  assistance  derived  from  learned  scholars,  nyayavadins  and  nyayaparishad, 
had  added  to  the  competence  of  the  ancient  court  system  in  the  process  of 
administration  of  justice.  According  to  the  Naradasmriti :  “Whether  authorised  or  not, 
a  person  acquainted  with  law  shall  give  his  opinion.  The  word  of  a  person  who  acts 
in  accordance  with  the  dictates  of  law  is  divine.”83  This  gives  an  opportunity  to  save 
the  court  process  from  the  possibility  of  passing  an  unjust  sentence.  As  per  Asahaya, 
it  is  the  responsibility  on  the  part  of  a  learned  person  acquainted  with  the  Vedas  and 
rules  of  legal  proceedings  present  in  court  to  point  out  flaws,  for  law  is  the  voice  of  the 
deity.84  The  reverence  with  which  the  law’s  voice  is  heard  is  significant  as  its  immediate 
concern  is  to  avoid  injustice. 

Nyayaparishad  was  a  congregation  of  scholars  in  Vedas,  mimamsa,  Vedangas 
and  experts  in  law  and  three  persons  following  ashrama  dharmas  (brahmachari, 
grihasta  and  sanyasi)  who  have  actual  life  experiences  in  each  stage  of  life.85  On  the 
specific  issues  involved  in  dispute,  this  body  could  give  its  expert  opinion.  Like  the 
Law  Commission  of  modern  times,  the  nyayaparishad  was  able  to  assist  by  providing 
research-based  advice  on  controversial  issues  when  the  law  was  not  clear.86 

The  legal  service  of  pratinidhi  or  niyogi,  who  were  of  independent  character 
and  great  learning,  could  be  availed  by  the  litigant  parties.87  The  Naradasmriti  clarifies: 
“Engaged  by  the  plaintiff  or  employed  by  the  defendant,  he  pleads  for  the  success  or 
discomfiture  of  parties.  He  can  be  employed  in  case  of  inability  to  plead  one’s  own 
case....  If  a  person  deputed  by  the  claimant  or  chosen  as  his  representative  by  the 
defendant,  speaks  for  his  client  in  court,  the  victory  or  defeat  concerns  the  client  and 
not  the  person  acting  as  representative.”88 

In  civil  matters,  there  was  no  requirement  of  paying  the  court  fee  at  the 
inception  of  the  suit.  According  to  both  Kautilya  (. Arthashastra )  and  the  Manusmriti , 
only  the  debtor  had  to  pay  a  fee  at  the  end  of  the  suit  and  the  fee  was  double  in  case 
he  had  denied  the  claim  and  was  subsequently  found  to  be  the  wrongdoer.89  The 
Smritis  of  Yajnavalkya  and  Vishnu  prescribe  that  the  debtor  and  creditor  are  required 
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to  pay  the  fee  to  the  king  to  the  extent  of  10  and  5  percent  of  the  disputed  sum.90  In 
appeals,  when  the  appellant  lost,  the  fee  was  double  the  fee  paid  at  the  lower  court; 
in  case  of  victory,  the  other  party  and  the  judge  of  the  lower  court,  who  gave  unjust 
judgment,  were  subject  to  the  double  of  the  fee  paid  at  the  lower  court.  '1  Obligating 
the  judge  to  pay  in  case  of  unjustified  decision  is  a  measure  of  accountability.  In  case 
of  commission  of  crimes,  imposition  of  fine  upon  the  culprits  of  crimes  ranged  from 
6  to  1000  panas  and  the  quantum  of  fine  was  to  be  in  proportion  to  the  gravity  of  the 
offence.92  It  appears  that  administration  of  justice  was  also  a  source  of  income  to  meet 
administrative  expenses. 

Vyavahara  or  lawsuits  were  considered  as  reflecting  a  situation  of  fall  from  an 
ideal  situation  where  dharma  is  respected  by  everyone.  The  Manusmriti  recognises  that 
humans  attain  good  or  bad  results  bn  account  of  their  actions  of  mind,  speech  and 
body.  According  to  him,  there  are  10  kinds  of  actions,  the  consequences  of  which  are 
rooted  in  the  mind  and  affect  the  body.  Craving  for  another’s  wealth,  evil  thoughts 
of  another  and  immersion  in  falsehood  are  three  mental  acts;  harshness  in  words, 
backbiting,  telling  untruths,  irrelevant  and  useless  speech  are  four  kinds  of  verbal  acts; 
grabbing  the  property  of  another,  violence  and  adultery  are  three  kinds  of  bodily  acts. 
These  are  the  causes  that  lead  to  proceedings  in  a  court  of  law  between  two  parties  in 
which  violation  of  dharma  is  established  by  effort.  The  cause  in  the  court  is  known 
as  vyavahara  and  Manu  etymologically  derives  its  meaning  as  the  act  of  resolving  the 
doubt  about  transgression  of  dharma.93 

The  four  main  aspects  of  a  judicial  proceeding  are — purvapaksha  or  pratijna  (the 
plaint);  uttarapada  or  kriyadapada  (written  statement  or  reply);  saadhana  (evidence); 
and  nirnaya  or  jayapatra  (the  judgment).94  Prolixity  in  the  pleadings  should  be  avoided 
and  the  pleadings  have  to  be  brief  and  meaningful,  precise  and  demonstrate  the  basis 
or  opposition  for  the  cause  based  on  reasons.95 

Speedy  disposal  of  cases  is  contemplated  by  confining  adjournments  to  extreme 
circumstances  to  protect  the  parties  from  fear,  confusion,  incapacity  or  lack  of  courage 
and  other  reasons  of  necessity.96  According  to  the  Katyayanasmriti,  “If  a  litigant  desires 
to  obtain  a  long  time  adjournment  merely  under  some  pretext,  that  should  be  regarded 
as  deceitful  and  it  is  declared  to  be  reason  leading  to  loss  of  his  case.”97  The  rule  was 
applicable  for  both  the  parties.  The  concern  for  avoidance  of  judicial  delay  was  of  high 
order  and  the  mechanism  was  effective. 

The  next  step  is  determination  of  the  person  to  discharge  burden  of  proof,  which 
the  court  does  by  looking  comprehensively  to  the  plaint  and  the  written  statement.98 
The  claimant  has  to  establish  the  facts  narrated  in  the  plaint  by  producing  evidence 
in  support  of  them.99  When  the  prativadin  counters  the  claim  of  the  vadin  through 
special  plea  or  point  of  purva  nyaya,  he  has  the  burden  to  prove  the  counter  claims.100 


Trial  Procedure:  Broad  Parameters 

The  mandatory  prescription  that  all  the  trials  be  held  in  open  court,  in  the  presence 
of  court  officers,  without  any  greed  and  anger  and  adhering  strictly  to  dharmasastras 
reflects  high  standards  of  procedural  justice.101  The  five  causes  of  partiality — favour, 
greed,  fear,  ill  will  and  private  meeting/hearing — should  be  eschewed  by  the  judges, 
as  per  Sukranitisara.102  Katyayana  goes  a  step  ahead  and  declares  that  a  fine  should 
be  imposed  upon  the  chief  justice  and  the  sabhyas  in  case  they  have  conversation  in 
private  with  the  litigant.103 

The  next  step  is  proof  of  claims.  The  party  having  the  burden  of  proof  should 
furnish  to  the  court  a  list  of  witnesses  and  documents.104  According  to  Kautilya, 
parties  should  themselves  produce  witnesses  who  are  not  far  removed  either  by  time 
or  place.  Intervention  through  the  order  of  the  judge  would  be  available  only  when 
the  witnesses  are  removed  either  by  time  or  place  or  refuse  to  turn  up  on  the  basis  of 
request  alone.  The  method  of  enforcing  attendance  of  witnesses  before  the  court  was 
very  effective. 

The  outcome  of  every  judicial  proceeding  is  a  judgment.  According  to  the 
Brihaspatismriti ,  it  is  a  document  (jayapatra)  given  by  the  king  to  the  victorious  party 
in  a  case,  in  which  the  gist  of  the  plaint,  the  answer,  the  trial  and  the  conclusions  are 
recorded.106  According  to  Vyasa,  it  should  additionally  include  the  discussion  on  issues 
involved,  the  consideration  of  arguments  advanced  by  the  parties,  the  law  applicable 
to  the  case,  the  opinion  of  the  judges,  the  decision  given  by  the  chief  justice  and  the 
royal  seal.107  The  Katyayanasmriti  says  that  if  the  king  had  personally  decided  the  case, 
his  view  should  also  be  reflected  in  it.108  The  judgment  should  be  based  on  evidence 
and  exhibit  the  fair  opinion  of  every  judge  without  affection  or  ill  will.109  Not  only 
the  royal  courts  but  also  people’s  courts  have  an  obligation  to  give  reasoned  decision 
in  the  form  of  nirnayapatra.110  Restoration  of  the  right  of  the  plaintiff  was  to  take 
place  pursuant  to  the  judgment,  in  case  she  succeeds.111  Review  (punarnyaya)  of  the 
judgment  imposing  punishment  or  issuing  specific  order  may  be  done  by  the  court 
where  the  losing  party  is  able  to  establish  that  he  lost  the  case  on  account  of  the 
dishonesty  of  witnesses  or  sabhyas.112 

PRIEST  HEAD,  INDUS  VALLEY 
CIVILISATION 

In  ancient  civilisations,  religion  and  law 
intertwined  and  a  priest  also  ministered 
justice,  as  seems  to  have  been  the  case  in 
the  Indus  Valley  Civilisation. 

Stone  sculpture,  circa  3rd  millennium  BCE 
Source:  National  Museum,  New  Delhi 
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COURT  SYSTEMS  IN  MEDIEVAL  INDIA 


During  the  medieval  period  (1192-1700  CE),  in  most  parts  of  India,  public  legal 
systems  in  the  centre  and  provincial  capitals  were  based  on  Islamic  principles 
under  the  Muslim  rulers  of  the  Delhi  Sultanate  dynasties  and  the  Mughal  Empire. 
However,  in  areas  distanced  from  the  standard  institutions  of  Muslim  rule  such 
as  rural  India  and  Hindu-dominated  villages,  local  legal  practices  continued.  It  is 
important  to  note  that  the  general  principles  of  Islamic  jurisprudence  were  adapted  to 
Indian  scenarios  under  their  Muslim  rulers. 

The  Tenets  of  Muslim  Law 

Concept  of  Justice 

Islamic  jurisprudence  is  based  on  ideas  about  justice,  equality,  peace  and 
humanism.  The  Holy  Quran  states  that  “O  ye  who  believe,  be  ye  staunch  in  justice 
witness  for  Allah  even  though  it  be  against  yourselves  or  your  parents  or  kindred 
whether  rich  or  poor  for  Allah  is  nearer  akin  to  you  than  either.”113  It  also  stipulates: 
“Verily  God  commands  you  to  be  just  and  kind”,  and  prescribes:  “The  Arab  is  not 
superior  to  the  non-Arab,  the  non-Arab  is  not  superior  to  the  Arab.  You  are  all  sons  of 
Adam,  and  Adam  was  made  of  Earth.”  The  objective  of  the  Holy  Quran  is  to  awaken  in 
humans  the  higher  consciousness  of  their  relation  with  God  and  the  Universe,114  which 
had  a  logical  impact  in  exploring  avenues  of  justice  in  substantive  and  procedural  law. 
Within  the  context  of  the  sovereignty  of  God,115  status  and  privilege  is  supposed  to 
be  balanced  with  duty  in  the  rule  of  law.116  Administrators  of  justice  were  instructed: 
“And  let  not  the  hatred  of  a  people  incite  you  to  depart  from  justice.  Be  just;  that  is 
highest  to  piety.”11  Judges  were  told:  “Decide  their  disputes  according  to  the  revealed 
law  of  God,  and  do  not  follow  their  desires.  If  any  fail  to  judge  by  the  light  of  what 
Allah  hath  revealed,  they  are  those  who  disbelieve.  They  are  the  unrighteous.  They 
are  the  transgressors.”118  The  separation  of  the  judiciary  from  the  executive  during  the 
time  of  Abu  Bakr  (573-634  CE),  the  Prophet’s  senior  companion,  had  paved  the  way 
for  judicial  independence.119 

Legal  Pluralism 

There  are  multiple  sources  on  Muslim  law  supplementing  the  Holy  Quran. 
These  include  the  Sunna  or  tradition,  which  reflected  the  practices  and  precedents 
attributed  to  the  Prophet  and  his  companions;  Ijma,  which  had  been  established  by 
agreement  among  highly  qualified  legal  scholars;120  Ijtihad,  which  drew  conclusion 
from  the  Quran  and  supplemented  its  principles  of  analogical  reasoning  from  the 
Qiyas;  and  the  opinion  of  judges  and  muftis  (scholars  of  Islamic  law)  reflected  in  the 
form  of  fatwas.  Combining  divine  law  and  man-made  law  became  inevitable  in  the 
interpretation  and  application  of  the  former,  especially  as  Islam  was  transported  along 
with  Muslim  rule  to  different  parts  of  the  globe  since  its  origin  in  Arabia.121 
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Holy  Quran,  Arabic  script,  Bihar,  1667  CE.  The  Quran  is  the  fountainhead  of  all  Islamic  principles,  including  Islamic  jurisprudence. 
Its  centrality  to  Islamic  life  ensured  that  manuscripts  based  on  fine  calligraphy  and  beautiful  designs  continued  to  be  produced  through 
the  ages  in  the  Islamic  world.  Source:  National  Museum,  New  Delhi 


LEGAL  SYSTEMS  IN  PROVINCIAL  HINDU  KINGDOMS:  ASSAM 

Judicial  administration  in  medieval-period  Assam,  known  as  Pragjyotishpura  and  Kamarupa,  was  based 
on  a  system  of  judicial  administration  on  the  pattern  of  the  dharmasastras.  During  the  Ahom  Dynasty 
(circa  1228-1826  CE),  the  king  was  counselled  in  judicial  matters  by  three  gohains  (ministers),  together 
constituting  the  mantri  parishad  (council  of  ministers)  and  had  the  assistance  of  an  officer  of  justice  called 
the  nayashodha  phukan.  The  chief  judicial  authorities  were  the  bar  baruah  and  the  bar  phukan  in  their 
respective  provinces  and  they  exercised  both  original  and  appellate  jurisdiction.  An  appeal  lay  to  them  from 
their  subordinates  and  a  second  appeal  before  the  sovereign. 
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Holy  Quran ,  engraved  brass,  Naskh  script,  19th  century. 
Source:  Government  Museum  and  Art  Gallery,  Chandigarh. 


Coins  struck  in  the  name  of  Empress 
Nur  Jahan,  the  powerful  wife  of 
Jahangir,  early  17th  century.  The 
obverse  side  has  the  empress’  name 
and  titles,  the  reverse  the  scales  of 
justice,  the  concept  of  justice  thus 
being  important  to  both  emperor 
and  empress.  Source:  National 
Museum,  New  Delhi 


At  the  focus  of  the  administration  of  justice  as  well  as  the  application  and 
evolution  of  Muslim  law  was  the  qazi  or  judge.122  The  function  of  the  qazi  was  to 
resolve  disputes  in  accordance  with  the  Islamic  law  and  the  process  was  expected 
to  be  enabled  by  a  high  degree  of  integrity  and  impartiality.  The  qazi  would  resolve 
disputes  in  law  finding  trials.  Hence,  the  notion  of  the  simple  application  of 
principles  or  existing  norms,  or  the  simple  submission  of  facts  under  norm  was 
absent  from  such  a  judicial  process:  Neither  was  the  process  adversarial  nor  was 
it  investigative  in  the  formal  manner  of  civil  procedure.  Legal  representation  was 
not  an  inevitable  part  of  this  process.  Islamic  law  had  no  scope  for  appeal  and  the 
recourse  for  the  losing  party  was  to  return  to  the  deciding  qazi. 

Under  the  circumstances,  the  appointment  of  the  qazi  became  important.  For 
appointment  as  one,  a  person  had  to  really  qualify  as  objective.  Indeed,  many  of  the 
qazis  were  very  learned  lawyers.  The  primary  qualifications  for  a  qazi  were,  in  theory 
at  least,  honesty,  impartiality,  virtuousness  and  detachment  from  worldly  gains.123  The 
qazis  were  “asked  to  know  poverty  as  their  glory.”124  The  qazi  was  required  to  hold  his 
court  only  in  official  premises  and  in  the  public  for  the  sake  of  transparency.  The  qazi- 
u-quzat  was  the  chief  qazi  of  the  realm.  Provincial  qazis  were  appointed  by  the  chief 
qazi  (if  not  the  ruler).  The  ruler  was  the  highest  court.  Below  the  courts  of  the  qazis, 
there  was  no  state  adjudicative  machinery,  and  people  used  to  settle  their  differences 
locally  by  appeal  to  the  caste  courts,  panchayats  or  village  councils,  or  arbitrators.125 

THE  TRANSFORMATION  OF  LEGAL  SYSTEMS  IN  EARLY  MEDIEVAL  KASHMIR 

Kashmir  was  ruled  by  Hindu  dynasties  until  the  12th  century.  It  was  divided  into  two  principal  administrative 
divisions  called  Kramrajya  and  Madavarajya  (Kamraz  and  Maraz),  and  Srinagar  was  a  part  of  Madavarjya.  The 
third  division  called  Loharin,  consisting  of  the  mountainous  region  adjoining  Kashmir,  is  now  a  part  of  Jammu 
Division  and  known  as  Poonch  and  Rajouri  districts.  The  divisions  were  subdivided  into  small  units  called 
visayes  and  parganas.  While  the  king  was  the  apex  judicial  authority,  judges  or  officers  with  judicial  functions 
were  placed  at  the  divisional  and  visaye  level.  The  king  himself  heard  complaints  and  petitions  brought  to  him 
and  personally  administered  justice.  Rajatarangini,  the  chronicle  of  the  kings  of  Kashmir,  however,  informs 
us  that  under  the  early  Hindu  kings,  rajasthanadhikara  (judge)  was  among  the  seven  officers — the  revenue 
superintendent,  the  treasurer,  the  commander  of  the  army,  the  envoy,  the  purohita  or  astrologer — assisting  the 
king.  King  Jaloka  (3rd  century  BCE)  increased  the  number  of  offices  to  18  karamistanas  (departments).  The 
newly  added  departments  included  those  of  the  officer  with  judicial  functions,  warden  of  criminal  jurisdiction 
and  chief  justice.  The  separation  of  powers  and  establishment  of  a  separate  administration  of  justice  system, 
therefore,  may  be  traced  to  King  Jaloka.  The  system  continued  till  the  reign  of  Lalitaditya  Muktapida,  the  famous 
Karkota  King  (724— 760). 126  The  founder  of  Muslim  rule  in  Kashmir  may  have  been  Rinchen,  refashioned  as 
Sultan  Sadr-ud-din,  may  be  taken  as  the  founder  of  Muslim  rule  in  Kashmir,  but  the  sultanate  was  consolidated 
by  Shah  Mir  under  the  title  of  Sultan  Shams-ud-din  in  1339  CE.  The  laws  were  for  the  first  time  codified, 
inscribed  on  copper  plates  and  circulated  throughout  the  kingdom. 
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“Jahangir  takes  aim  at  poverty.  ” 
Mughal  miniature  painting 
attributed  to  Abu  l  Hasan,  circa 
1620.  This  allegorical  painting  is 
explained  by  a  short  inscription: 
“The  auspicious  portrait  of  His 
Exalted  Majesty,  who,  with  the 
arrow  of  generosity,  eradicated 
the  trace  ofdaliddar  [daridra 
or  poverty]  and  laid  anew  the 
foundation  of  a  world  marked 
by  justice  and  peace.  ’’Poverty 
is  represented  by  the  ghotdish 
old  bearded  man  and  justice  by 
Jahangir’s  zanjeer-e-adal  or  chains 
of  justice  that  are  depicted  in 
the  top  left  comer  as  descending 
from  heaven.  Source:  Los  Angeles 
County  Museum  of  Art,  USA 


ADMINISTRATION  OF  JUSTICE  UNDER  THE 
MUSLIM  DYNASTIES  OF  INDIA 


DELHI  SULTANATE 

Central  Level 

Ihe  King’s  Court 
Diwan-i-muzalim 
(criminal  appellate  court) 
Diwan-e-rislat 
(court  of  civil  appeal) 
Sadre  jahan’s  court 
(special  court  of  qazi) 
Chief  Justice’s  Court 

Subha  Level 

Adalat  nazim  subah 
Adalat  qazi  subah 
(governor’s  bench) 
Diwan-e-subah 
Sadre-subab 

District  Level 

Qazi 

Dadbok’s  court 
Court  offaujdar 
Court  ofsadr 
The  amils 
The  kotwals 

Pargana  Level 

Qazi-e-pargana 

Kotwals 


India  came  under  Muslim  rule  after  the  successive  invasions  of  Mohammad  of  Ghazni 
and  Muhammad  of  Ghori.  In  the  capital  and  provincial  centres,  the  administration 
of  justice  was  established  as  based  on  Islamic  tenets.  Civil  Procedure  Code  was 
compiled  during  the  Tughlaq  period  under  the  orders  of  Feroz  Shah  Tughlaq  and  was 
called  Fiqha-e-Feroze  Shahi.  It  prescribed  details  of  the  procedure  and  law.  Originally 
written  in  Arabic,  it  was  translated  into  Persian  and  the  procedures  were  followed  till 
the  reign  of  Aurangzeb,  who  replaced  it  with  the  Fatawa-i-Alamgiri,  written  in  1670. 

The  court  systems  under  Muslim  rule  can  be  examined  under  three  heads:  Delhi 
Sultanate  (1206-1526),  Sher  Shahs  reforms  (1540-1555)  and  the  Mughal  period 
(1526-1540,  1555-1726). 

Judicial  Administration  under  the  Delhi  Sultanate 

The  Delhi  Sultanate  included  the  Slave  dynasty,  the  Khiljis,  the  Tughlaqs  and 
the  Lodis.  The  emperor  was  the  supreme  authority  in  the  administration  of  justice.  A 
systematic  hierarchy  of  courts  prevailed  at  various  levels  including  the  central  capital, 
the  subahs  (or  provincial  headquarters),  sarkars  (or  districts),  parganas  (or  groups 
of  villages)  and  villages.  At  the  central  capital,  there  were  six  courts,  the  Emperor’s 
Court,  the  diwan-i-muzalim  (criminal  appellate  court),  the  diwan-e-rislat  (court  of 
civil  appeal),  the  sadre  jahan’s  court  (special  court  of  qazi),  the  chief  justice’s  court  and 
the  diwan-e-siayasat  (court  to  deal  with  persons  charged  with  rebellion  and  treason). 
The  sadre  jahan’s  court  gained  superiority  over  the  chief  justice’s  court  during  the 
regime  of  Sultan  Nasir-ud-din’s  reign  in  1248  and  Ala-ud-din  Khilji  (r.  1296-1360) 
amalgamated  these  two  courts.  The  emperor  in  his  court  was  assisted  by  two  reputed 
muftis  learned  in  law  and  had  original  and  appellate  jurisdiction  from  all  the  courts. 

Five  kinds  of  courts  were  in  place  at  the  subah  level  including  the  adalat  nazim 
subah  (governor’s  court),  which  was  presided  over  by  the  emperor’s  representative  and 
had  original  and  appellate  jurisdiction.  Ihe  adalat  qazi  subah  was  presided  over  by  the 
chief  qazi  of  the  subah  and  had  trial  jurisdiction  in  all  civil  and  criminal  matters  as 
well  as  appellate  jurisdiction  over  qazi  courts  at  the  sarkar  level.  There  were  also  the 
governor’s  bench,  which  had  supervisory  jurisdiction  upon  lower  courts;  the  diwan- 
e-subah  (final  court  on  land  revenue  matters);  and  sadr-e-subah  (chief  ecclesiastical 
court).  The  six  courts  at  the  sarkar  level  included  that  of  the  qazi,  who  had  original 
jurisdiction  over  civil  and  criminal  cases  and  appellate  jurisdiction  over  the  qazis 
and  kotwals  (police  inspector)  and  village  panchayats,  and  was  assisted  by  a  mufti, 
pundit  and  a  mohtasib  (public  prosecuter).  Also  present  were  the  dadbok’s  court;  the 
court  offaujdar,  which  had  jurisdiction  over  petty  criminal  matters;  the  court  of  sadr, 
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Shahi  farmans  bearing  the  seal  of  a  qazi.  Source:  Khuda  Baksh  Oriental  Public  Library,  Patna 
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which  dealt  with  the  grant  and  registration  of  land;  the  amils,  who  dealt  with  revenue 
matters;  and  the  kotwals,  who  were  authorised  to  decide  petty  criminal  and  police 
cases.  The  pargana  headquarter  included  the  two  courts  of  the  qazi-e-pargana,  which 
had  jurisdiction  in  all  civil  and  criminal  cases;  and  the  kotwals,  who  had  jurisdiction 
over  petty  criminal  and  police  cases.  At  the  bottom,  village  panchayats,  consisting  of 
a  sarpanch  (or  council  head)  appointed  by  the  faujdar  and  four  men  of  local  standing, 
decided  civil  and  criminal  cases  of  purely  local  importance. 

Judicial  Reforms  by  Sher  Shah 

Sher  Shah  (r.  1540-1545)  had  observed  that  the  “stability  ol  a  government 
depended  on  justice  and  that  it  could  be  [his]  greatest  care  not  to  violate  it  either  by 
oppressing  the  weak  or  permitting  the  strong  to  infringe  the  laws  with  impunity.”127 
He  carried  out  a  number  of  reforms  to  the  judicial  system.  He  created  separate 
civil  courts  in  the  parganas  under  a  judge  called  munsif  (a  name  still  in  currency 
in  parts  of  India)  having  jurisdiction  on  civil  and  revenue  matters,  and  the 
substitution  of  the  kotwals  with  magistrates  called  shiqahdars.  He  made  village 
heads  called  moqoddams  responsible  to  prevent  theft  and  robberies  and  to 
reimburse  the  victim  in  case  of  the  occurrence  of  such  crimes.  He  ensured  the 
periodic  transfer  of  judges  below  the  chief  provincial  qazis  once  in  two  or  three 
years.  He  also  made  the  chief  qazi  responsible  to  report  to  the  emperor  on  the 
governor’s  compliance  (or  non-compliance)  with  law. 

Judicial  System  during  the  Mughals 

The  Mughal  emperor  was  regarded  as  the  fountain  of  justice.  Successive  Mughal 
emperors  reiterated  their  commitment  to  a  just  rule.  Akbar  and  Jahangir  granted  to 
their  subjects  the  right  to  directly  petition  the  emperor.  Jahangir  arranged  for  a  chain 
with  bells  to  be  hung  outside  his  palace  to  enable  petitioners  to  bring  their  grievances 
to  his  notice.128 

After  my  accession,  the  first  order  that  I  gave  was  for  fastening  up  the  Chain  of 
Justice  so  that  if  those  engaged  in  the  administration  of  justice  should  delay  or  practise 
hypocrisy  in  the  matter  of  those  seeking  justice,  the  oppressed  might  come  to  this  chain 
and  shake  it  so  that  its  noise  might  attract  attention.  Its  fashion  was  this:  I  ordered  them 
to  make  a  chain  of  pure  gold,  30  gaz  in  length  and  containing  60  bells.  Its  weight  was  4 
Indian  maunds  equal  to  42  Iraqi  maunds.  One  end  of  it  they  made  fast  to  the  battlements 
of  the  Shah  Burj  of  the  fort  at  Agra  and  the  other  to  a  stone  post  fixed  on  the  bank  of  the 
river  [Yamuna], 129 

Mughal  rulers  devoted  time  to  deciding  cases  in  the  morning  on  all  days  of 
a  week  in  a  process  known  as  “jharokha  darshan”  when  they  would  appear  to  their 
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y4  panvana  and  hukumnama  bearing  the  seal  of  a  qazi.  Source:  Khuda  Baksh  Oriental  Public  Library,  Patna 
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subjects  in  a  designated  jharokha  or  open  window  in  their  place.  They  would 
also  set  one  day  aside  to  hear  cases.  They  would  decide  cases  in  the  diwan-i- 
khas  or  hall  of  private  audience,  and  issue  directions  to  their  subordinates  or, 
where  practicable,  direct  investigation  and  hearing.  A.L.  Srivastava  observes 
that  “this  arrangement  of  transacting  judicial  business  personally  by  the 
sovereign  was  not  disturbed  even  when  the  emperor  happened  to  be  on  tours 
or  when  he  was  engaged  in  military  expedition.  The  emperor  decided  both 
civil  and  criminal  cases  and  his  court  was  not  only  the  highest  court  of  appeal 
but  also  sometimes  a  court  of  first  instance  as  well.  Sometimes,  the  emperor 
would  appoint  a  commission  of  inquiry  and  issue  instructions  to  decide  cases 
on  the  basis  of  facts  revealed  in  the  investigation  on  the  spot.’’130 

The  Mughal  emperors  were  careful  not  to  interfere  with  local  autonomy, 
as  was  the  precedent  set  in  the  Sultanate  period.  Some  portions  of  fatwas  were 
made  applicable  to  non-Muslims,  but  only  through  royal  proclamation.131 
However,  by  and  large,  judicial  administration  in  the  Mughal  period  was 
highly  organised.  There  was  a  separate  department  of  justice  called  mahukma- 
e-adalat,  and,  in  the  imperial  capital,  three  prominent  courts,  the  emperor’s 
court,  the  court  of  the  qazi-ul-quzat  (chief  justice’s  court)  and  the  chief 
revenue  court.  The  emperor’s  court,  which  was  the  highest  court  of  the  land, 
had  original  and  appellate  jurisdiction  in  all  civil  and  criminal  matters.  The 
emperor  was  assisted  by  different  sets  of  officers  for  civil  and  criminal  cases.132 
In  hearing  appeals,  he  sat  along  with  the  qazi-ul-quzat,  and  presided  over 
the  court.  The  second  court  was  the  chief  court  of  the  empire  headed  by  the  qazi-ul- 
quzat,  who  had  original  and  appellate  jurisdiction  on  civil  and  criminal  matters.133  The 
emperor  appointed  the  chief  justice  on  the  basis  of  his  scholarship  and  reputation.134 
The  chief  revenue  court  was  presided  by  the  diwan-e-ala,  and  was  the  highest  court  of 
appeal  on  revenue  matters. 

There  were  three  courts  at  the  subah  level — the  adalat-e-azim-e-subah,  presided 
by  the  governor  (nazim-e-subah),  which  had  original  jurisdiction  in  the  provincial 
capital;  the  provincial  chief  appellate  court,  presided  over  by  the  qazi-e-subah,  having 
original  and  appellate  jurisdiction  over  all  civil  and  criminal  matters;  and  the  provincial 
chief  revenue  court,  headed  by  the  diwan-e-subah,  having  original  and  appellate 
jurisdiction  on  revenue  matters. 

At  the  sarkar  level,  there  were  four  courts.  They  included  the  chief  civil  and 
criminal  court,  headed  by  the  qazi-e-sarkar,  having  original  and  appellate  jurisdiction 
on  civil  and  criminal  matters;133  the  fauzdari  adalat  for  deciding  cases  on  riots  and  state 
security;  the  kotwali  court  for  petty  criminal  and  police  matters;  and  the  amalguzari 
kachehri  to  deal  with  revenue  matters. 

Pargana  courts  included  the  adalat-e-pargana,  presided  over  by  the  qazi-e- 
pargana,  having  original  and  jurisdiction  on  civil  and  criminal  matters;  the  kotwali 
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Portrait  of  Shah  Jahan  standing  on  a  globe,  Mughal  miniature  painting  by  Hashim,  circa  1618—1619 
or  1629.  In  the  Shah  Jahani  ideal,  justice  remains  as  important  as  it  was  during  the  reign  of his  father, 
Jahangir.  Shah  Jahan  is  depicted  in  this  allegorical  painting  as  standing  on  a  globe  painted  with  the  scales 
of  justice  and  a  lamb  and  lion  huddled  together,  that  is,  he  rules  a  world  or  empire  marked  by  justice  and 
such  peace  that  even  a  lamb  and  a  lion  can  co-exist.  Source:  Freer  and  Sackler  Galleries,  USA 


courts  for  police  cases;  and  the  kachehri  for  revenue  matters.  In  the  villages,  the 
panchayat  comprising  elected  panchs  (council  members)  and  headed  by  the  sarpanch 
administered  justice  on  all  petty  civil  and  criminal  matters.  There  was  no  scope  for 
appeal  from  the  decision  of  the  panchayat. 

The  firman  given  by  Mughal  Emperor  Jehangir  in  1618  authorised  the  East 
India  Company  to  have  the  disputes  amid  its  subjects  resolved  by  its  own  tribunals 
and  have  application  of  their  law  in  the  administration  of  the  company.  But  local 
native  authorities  were  to  settle  disputes  where  Englishmen,  Hindus  and  Muslims 
were  parties.  The  Mughal  governor  and  qazi  had  an  obligation  to  protect  English 
people  from  any  oppression  or  injury. 

The  earliest  Islamic  system  for  judicial  administration  in  India  from  the 
Sultanate  period,  the  Fiqh-i-Firoz  Shahi,  was  continued  by  the  succeeding  Mughal 
dynasty  until  1663  CE.136  Certain  modifications  were  made  by  emperors  Akbar  and 
Jahangir,  but  the  central  edifice  was  not  altered  significantly.  It  was  finally  replaced  a 
few  centuries  later  by  the  Fatwa-i-Alamgiri ,  which  would  occupy  centrestage  and  form 
the  bedrock  of  pre-modern  judicial  administration  in  India.  In  1663  CE,  Aurangzeb 
commissioned  Shaikh  Nizam  and  six  other  scholars  to  compile  the  Hanafi  fatwas  for 
the  guidance  of  the  law  courts  in  India.  A  grant  of  rupees  two  lakhs  was  made  for  this 
project.  The  idea  was  to  replace  the  Fiqh-i-Firoz  Shahi  with  a  detailed  code.  It  is  said 
that  the  emperor  was  dissatisfied  with  eulogistic  royal  records  written  by  court  bards 
and  chroniclers  and  wanted  to  commission  a  more  substantial  and  useful  project. 
The  selected  subjects  and  their  arrangement  in  Fatwa-i-Alamgiri  closely  follows  those 
of  Hidaya  al-Morghinani  to  cover  all  the  topics  on  which  fatwa  could  be  issued.  It 
however  has  five  additional  chapters  dealing  with  judicial  proceedings  and  decrees 
(muhadir  al-sijillat),  legal  forms  (shurut),  legal  devices  (hiyal)  and  rules  of  inheritance 
(faraid).  All  chapters  were  furnished  with  case  laws  and  even  case  laws  quoted  within 
cases.137  The  written  laws  of  the  Fatwa-i-Alamgiri,  as  also  the  Fiqh-i-Firoz  Shahi ,  were 
also  found  in  written  manuals,  the  best  example  of  which  is  Dasturul  Amal. 

Fatwa-i-Alamgiri  laid  down  the  procedure  of  deciding  civil  and  criminal  cases. 
The  qazi  prayed  first  and  appealed  for  God’s  help  in  the  process  of  the  administration  of 
justice.  The  plaint  in  civil  proceeding  was  daawa,  while  the  complaint  in  criminal  cases 
was  istaghasa.  The  defendant  had  ro  either  accept  the  daawa  or  oppose  it  in  writing. 
The  court  framed  issues  for  adjudication.  Assisted  by  the  katib,  the  qazi  was  obliged 
to  see  that  the  evidence  was  correctly  recorded  by  the  plaintiff,  known  as  muddai, 
and  the  defendant,  known  as  muddaa  allaih.  The  party  had  an  agent  known  as  the 
vakil,  an  attorney,  to  represent  his  case  before  the  qazi.  In  criminal  cases,  prosecutions 
were  to  be  initiated  by  mohtasib.  The  qazi  was  entrusted  with  the  responsibility  of 
administering  personal  law,  governors  and  diwans  functioned  at  the  provincial  level, 
faujdars  at  the  district  level,  amils  in  parganas  and  kotwals  in  towns,  empowered  to 
decide  the  secular  cases,  that  is,  those  not  governed  by  the  Shariat  law.  The  rules  of 
evidence  as  per  Shariat  were  made  applicable  in  trial. 
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Asar  Mahal,  a  medieval  courthouse  of  the  Bahmani  Sultanate  in  the  Deccan  in 
South  India ,  circa  15th  century.  Source:  High  Court  of  Karnataka 


PROVINCIAL  LEGAL  SYSTEMS:  BENGAL 

Hie  Nawab  Nizams  of  Bengal  established  autonomous  rule  under  the  Mughal  umbrella  in 
the  16th  century.  In  Murshidabad,  the  capital,  there  existed  four  kinds  of  courts  exercising 
different  jurisdictions  when  the  British  took  charge.138  The  nazim  functioned  in  the  capital 
as  the  supreme  court  of  criminal  jurisdiction  both  original  and  appellate.  Daroga-i-adalat 
al  aalea  was  next  in  authority  to  the  nazim  and  decided  cases  involving  smaller  offences 
and  also  disputes  regarding  property  other  than  immovable  property.  Diwani  was  the  chief 
court  of  civil  jurisdiction  of  all  cases  relating  to  immovable  property  and  the  qazi  decided 
cases  and  claims  of  inheritance  and  succession  falling  under  Muslim  Personal  Law.  On  the 
basis  of  royal  grants,  zamindars  exercised  judicial  powers  in  their  respective  zamindari  area. 
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Both  the  Fiqh-e-Firoz  Shahi  and  Fatwa-e-Alamgiri  clearly  lay  down  the  role  and 
duties  of  the  vakils  to  represent  the  parties  to  the  litigation.  Vakils  were  expected  to 
maintain  a  high  standard  of  legal  learning  and  behaviour.  Appointment  of  government 
vakils  to  represent  the  state  to  defend  in  civil  cases  as  well  as  of  vakil-e-sarkar  or  vakil- 
e-shara  in  districts  reflect  the  institutional  character  of  lawyers.  The  chief  qazi,  and 
sometimes  the  chief  justice,  used  to  appoint  vakils  to  assist  poor  litigants  by  giving 
them  free  legal  advice.  It  is  significant  to  note  the  genesis  and  prevalence  of  the  idea  of 
free  legal  aid  to  the  poor. 

It  was  no  wonder  the  French  traveler  in  the  Mughal  court,  Francois  Bernier,  was 
impressed  with  what  he  saw  of  the  Mughal  justice  system. 


All  the  petitions  held  up  in  the  crowd  assembled  in  the  [diwan-i-aam  and  diwan - 
i-khas]  are  brought  to  the  King  and  read  in  his  hearing;  and  the  persons  concerned 
being  ordered  to  approach  are  examined  by  the  monarch  himself,  who  often  redresses 
on  the  spot  the  wrongs  of  the  aggrieved  party.  On  another  day  of  the  week,  he  devotes 
two  hours  to  hear  in  private  the  petitions  often  persons  selected  from  the  lowers  orders 
and  presented  to  the  king  by  a  good  and  rich  old  man.  Nor  does  he  fail  to  attend  the 
justice  chamber,  called  Adalat-Kanay,  on  another  day  of  the  week,  attended  by  the 

two  principals  [qazis],  or 
chief  justices.  It  is  evident, 
therefore,  that  barbarous 
as  we  are  apt  to  consider 
the  sovereigns  of  Asia,  they 
are  not  always  unmindful 
of  the  justice  that  is  due  to 
their  subject ,139 


The  scales  of  justice  as  an 
imperial  Mughal  ideal  and 
symbol:  Carving  from  the  Khas 
Mahal  or  royal  residence  at  the 
Red  Fort,  Delhi,  17th  century 
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PROVINCIAL  LEGAL  SYSTEMS  :  THE  MARATHAS 


he  structure  of  the  courts  in  the  Maratha  territories  can  be  divided  into  two  phases.  The  first  phase  corresponded 
with  the  rule  of  Chhatrapati  Shivaji,  Sambhaji  Bhonsle,  Chhatrapati  Rajaram,  Shivaji  II  and  Chhatrapati  Shahu. 
During  Chhatrapati  Shivaji’s  reign  (r.  1674-1680),  there  was  no  strict  separation  of  powers  between  the  general 
administration  and  the  judiciary.  The  supreme  decision  making  body  was  the  rajmandal  consisting  of  the  king  and 
the  ashtapradhan  or  his  cabinet  of  eight  ministers.  During  the  rule  of  Rajaram,  the  office  of  the  pratinidhi  (viceroy) 
was  also  attached  to  the  rajmandal.  The  rajmandal  as  a  court  of  law  was  styled  as  the  rajmudra  or  rajsabha,  and 
formed  a  permanent  body  called  the  huzur  hazir  majlis,  (renamed  by  Chhatrapati  Shivaji  as  dharmasabha),  which 
would  decide  suits  of  great  importance.  Some  of  its  members  were  also  responsible  for  the  local  administration,  both 
fiscal  and  judicial,  of  the  districts  entrusted  to  them.  There  were  a  number  of  subordinate  officers  called  mutaliqs, 
dimmat  loka  and  sevaks  (servants)  attached  to  each  department.Tn  addition,  learned  persons  known  as  sabhasads 

were  also  appointed  by  Shivaji  and  his  successors 
for  the  smooth  administration  of  justice. 

Chhatrapati  Shivaji  created  the  office 
of  nyayadhish  (chief  justice)  as  a  part  of 
the  rajmandal.  He  issued  the  kanu  jabta  or 
regulation  laying  down  the  powers  and  duties  of 
the  office  of  the  nyayadhish.  According  to  the 
regulation,  he  had  jurisdiction  over  all  suits  in 
the  kingdom  and  was  to  try  them  in  accordance 
with  dharma.  The  office  of  the  nyayadhish  was 
purely  civil,  although  the  first  few  appointees, 
including  Niraji  Rauji,  Pralhad  Niraji  and 
Honaji  Anant,  were  military  generals.  The  office 
of  the  panditrao  was  created  to  have  jurisdiction 
over  all  ecclesiastical  matters. 

Chhatrapati  Shivaji’s  kingdom  was 
divided  into  two  parts  consisting  of  compact 
divisions  and  scattered  districts.  There  were  three 
compact  divisions  under  the  supervision  of  the 
peshwa  (prime  minister),  sachiv  (secretary)  and 
mantri  (minister).  These  three  divisions  were 
further  sub-divided  into  three  units  in  hierarchy, 
sursubhas  (provinces),  subhas  (districts)  and  tarfs 
or  talukas.  Governors  of  these  three  divisions 
were  the  highest  judicial  authorities  in  territories 

The  Peshwa  in  council  with  his  ministers.  After  Oriental 
Memoirs:  A  Series  of  Familiar  Letters  by  James  Forbes 
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under  their  jurisdiction  and  had  original  as  well  as  appellate  powers.  The 
sarsubedars  assisted  them  in  their  judicial  work.  Below  the  governors’  courts 
were  the  courts  of  subhas  and  tarfs.  The  office  of  the  diwan  or  rajmudra  consisted 
of  mainly  two  officials,  the  subhedar  and  the  sabhasad.  The  subhedar  was 
responsible  for  overseeing  the  proceedings  of  subha  majlis  and  was  required  to 
follow  the  orders  of  the  sursubha,  if  the  case  was  referred  to  him.  The  subhedar 
had  both  original  and  appellate  jurisdiction.  The  office  of  the  sabhasad  was 
similar  to  the  institution  of  the  majalasi  during  the  Sultanate  period.  During 
the  reign  of  Shivaji,  he  was  also  the  part  of  the  court  of  sursubha.  Both  these 
officials  along  with  the  paragana  gota  constituted  the  paragana  majlis  to  settle 
local  problems.  The  paragana  gota  was  composed  of  the  deshmukh  (head  of 
the  division),  the  deshpande  (assistant  of  deshmukh)  of  paragana,  the  shete 
mahajans  (heads  of  account  officers),  mukadams  and  patils  (village  headmen), 
sargurhos,  naikwadis  (the  members  of  the  police  of  the  paragana),  the  irasdars 
(landowners)  and  raya  (common  people).  The  pargana  gota  had  jurisdiction 
over  all  the  civil  cases.140 

Towards  the  end  of  his  reign,  Chhatrapati  Shahu  (r.  1708—1749)  ordered 
that  the  peshwa  administer  the  Maratha  State  under  the  will  of  the  Satara  Raja. 
His  successors  were  weak  rulers  resulting  in  the  assumption  of  all  the  powers 
by  the  peshwa  on  the  basis  of  his  extensive  jagir  or  territory  and  seniority  on 
the  rajmandal.  As  the  powerful  peshwa  conducted  the  administration  with 
the  help  of  subordinate  officials,  the  institution  of  the  rajmandal  gradually 
fell  into  disuse.  By  virtue  of  the  mutalqi  seal  (stamp  given  to  him  by  the  king) 
and  the  jagir  tenure,  the  peshwa  became  the  highest  judicial  authority  in  his 
own  territory  and  over  the  districts  assigned  in  jagir  to  the  sardars,  newly 
created  by  him.  The  old  sardars  were  the  highest  judicial  authorities  in  their 
jagirs.  However,  it  became  customary  to  appeal  against  the  decisions  of  the  old 
sardars  before  the  peshwa,  being  the  highest  judicial  authority  in  the  Maratha 
kingdom.  The  first  three  peshwas,  who  administered  during  the  rule  of  Shahu, 
continued  a  system  of  trial  by  majlis.  But  this  system  was  replaced  with  trial 
by  panchayat  after  his  death.  There  were  three  principal  judicial  offices  during 
the  peshwa  rule.  The  diwan  or  fadnis,  in  the  absence  of  the  peshwa,  used  to 
hear  the  more  important  suits  and  tried  them  through  the  panchayat.  The 
peshwa  appointed  a  special  nyayadhish,  whose  jurisdiction  was  limited  to 
cases  referred  to  him  by  the  peshwa,  consisting  of  civil,  criminal  and  religious 
matters.  One  of  the  most  famous  nyayadhish  of  that  time  was  Ramashastri 
Prabhune,  who  tried  the  ruling  peshwa  for  murder,  and  in  a  daring  act  of 
judicial  independence,  sentenced  him  to  death.141 
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ADMINISTRATION  OF  JUSTICE  IN  TRIBAL  AREAS 


A  subaltern  stream  of  justice  delivery  prevailed  as  a  prominent  feature  of 
multiculturalism  in  South  Asia.  The  Sabaras,  Bhils,  Kiratas,  Nagas,  Minas, 
Santhals,  Gonds,  Chenchus,  Khasis,  Jaintias  and  numerous  tribal  communities 
had  their  own  indigenous  dispute  resolution  mechanisms,  with  distinct  substantive 
law  in  the  form  of  customs  and  procedural  law  handled  by  social  institutions  like 
a  tribal  panchayat.  Political  changes  did  not  much  affect  their  social  institutions. 
Communities  such  as  the  Santhals,142  Bhils,143,  Gonds  l44,  Tharus  of  Uttar  Pradesh145 
and  Kondhs  of  Orissa146  counted  on  tribal  or  village  councils  usually  consisting  of  a 
head,  a  priest  and  tribal  or  village  elders  to  decide  on  most  matters. 

The  traditional  administration  of  justice  in  the  Northeast  part  of  India  included 
tribal  courts  and  tribunals.  In  the  case  of  the  Khasis,  the  hereditary  officials  consisting 
of  heads  of  the  hima  council  executed  orders  and  sentences  were  passed  with  the  help 
of  the  sirdar  or  village  headmen  and  other  recognised  village  authorities,  the  basan  and 
the  lyngdoh.  The  Khasis  had  a  system  where  the  syiem  acted  as  a  judge  and  the  durbar 
as  the  jury.  With  the  advent  of  the  British,  the  authorities  of  the  syiems  were  recognised 
through  sanads  in  an  attempt  at  a  smooth  transition  from  customs  to  institutions. 
Similar  to  the  Khasis,  the  head  of  the  administration  of  justice  for  the  Jaintias  was  the 
doloi,  who  was  assisted  by  officials  called  pator,  basan  and  sangot.  Village  courts  were 


A  lot  of  tribes  in  India  have 
their  own  unique  system  of 
deliveringjustice.  The  Chicken 
Liver  Test,  is  prevalent  among 
various  tribes  of  North-East 
India  for  reaching  a  decesion 
in  a  dispute,  especially  when 
there  are  no  witnesses.  In  a  case 
where  dispute  arises,  a  chicken 
test  examiner  is  selected  upon 
the  agreement  of  the  disputants. 
A  priest  chants  prayer  and 
hands  over  the  chicken  liver 
to  the  examiner,  who  declares 
the  result  after  examining  and 
interpreting  the  liver.  Source: 
High  Court  ofGauhati 
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presided  over  by  waheh  shnong  (headman)  in  durbar.  The  doloi  would  hear  appeals 
from  the  decision  of  the  village  court.  Besides  these  tribal  courts,  there  was  also  a  tribal 
family  court  called  durbar  kur  or  the  durbar  of  a  particular  clan.  The  courts  in  the 
Garo  Hills  were  headed  by  a  nokma  and  village  elders,  who  would  decide  both  civil  as 
well  as  criminal  cases.  The  decisions  of  the  nokma  were  final  and  binding.  There  was 
no  procedure  prescribed  for  appeals  to  a  higher  court.  Most  of  these  proceedings  were 
conducted  orally  and  no  written  records  were  maintained. 

In  the  case  of  tribes  residing  in  present-day  Arunachal  Pradesh,  the  local 
customary  institutions  involved  in  justice  delivery  were  variously  named  nyelee  for 
the  Nyishi  tribe,  kebang  for  the  Adi  and  buliyang  for  the  Apatani,  to  name  a  few.  All 
civil  matters  and  petty  criminal  cases  were  dispensed  by  these  institutions  presided 
over  by  the  village  gaonburhas  (headmen)  and  elders,  attended  by  the  affected  parties 
and  family  members.  In  the  case  of  the  Galo  tribe,  the  supreme  council  was  called 
Bogum  Boka. 

A  golden  thread  that  runs  through  the  ages  from  the  ancient  to  the  medieval  and 
the  modern  era  in  India  is  the  predominant  spirit  of  justice  that  inspires  the  institutions 
of  legal  systems  to  internalise  the  high  moral  and  cosmic  order.  The  availability  of  a 
variety  of  courts  to  serve  the  people  in  their  own  intimate  environment,  collegiate 
character  of  courts  and  simplicity  of  procedure  were  the  predominant  features  of  the 
ancient  system.  The  ancient  systems  approach  of  combining  truth  with  justice,  equity 
with  law  and  discretion  with  reason  has  a  universal  message. 

The  medieval  court  system  was  again  influenced  by  a  religion- 
based  understanding  of  justice  as  the  God-sent  scale.  The  persuasion 
on  all  human  beings  to  do  good  and  eschew  evil  was  the  means  chosen 
for  conformity  to  a  high  moral  order.  It  must  be  understood  that  these 
systems  were  a  product  of  their  times. 


Another  practice  prevalent  among 
the  tribes  of  Arunachal  Pradesh 
is  taking  oath  while  holding  a 
sacred  tiger  tooth  to  demonstrate 
the  truthfulness  of  the  testimony. 
Source:  High  Court  ofGauhati 
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right  path  or  social  order  of  justice  (dharma).  Manu  II.  224 
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Brihadaranyaka  Upanishad  4.4.5),  linking  of  action  to 
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30.  Nehru,  Jawaharlal  (1946,  1999),  The  Discovery  of  India,  New 
Delhi:  Oxford  University  Press,  p.  80 
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32.  Menski,  Werner  (2006),  Comparative  Law  in  a  Global 
Context,  2nd  Edition,  Cambridge:  Cambridge  University 
Press,  p  180-195. 

33.  Lingat,  Robert,  supra  n.  29,  p.  5. 

34.  Menski,  Werner,  supra  n.  32  p.  209. 

35.  WfMfTl  d  dfs&IH  |  3trarc#4  d  1 1 

Manusmriti  II.  6;  II.  12,  Judge  C.G.  Weeramantry,  Hinduism 
and  the  Judicial  Process,  available  at  http://www.sundaytimes. 
Ik/ 1 5 1 1 22/sunday-times-2/hinduism-and-the-judicial- 
process-172384.html  last  accessed  on  13.06.2016  Last 
Accessed  on  13.06.2016. 

36.  t3PTcT:  |  TFdT  |  |tr4 

wldlfH  tRtf  dc;Rl  ||  [Taittiriyopanishat  prashna  IV 

(Mahanarayanopanishad)] 

37-  |  cTWl&tfW  dttdTd)  tmr 

I  Brihadaranyaka  Upanishad,  1,  4,  14. 

38.  Lingat,  Robert,  supra  n.  29  p.  4;  he  wrote,  “in  internal  terms, 
dharma  signifies  the  obligation,  binding  upon  every  man  who 
desires  that  his  action  should  bear  fruit,  to  submit  himself  to 
the  laws  which  govern  the  universe  and  to  direct  his  life  in 
consequence.” 

39.  Menski,  Werner,  supra  n.  32.  p.  213 

40.  «(4<nRci  |  || 

Manusmriti  VIII.  46;  also  see  Thapar,  Romila  (1995),  Recent 
Perspectives  of  Early  Indian  History  (edited),  Bombay:  Popular 
Prakashan,  p.  80. 

41.  VI I td 4 1 ItSRtT 4  fdfdSJd'  |  fddR d  M'4l4cl|| 

Brihaspatismriti  II. 12;  Robert  Lingat,  supra  n.  29  p.  250. 

42.  c^syi  I  MHtiiMtiRui  1 1  punishment  shall  be  in 


60  CHAPTER 


proportion  to  the  offence]  cited  in  Kanthirao,  Bharatiya 
Nyayapaddhati  (Kannada)  Indian  Legal  System  [Mysore: 
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should  be  taken  as  assessors  for  deciding  disputed  questions  of 
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p.  251 
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70.  aiHidiHtoti  |  dfwfHjra:  ajiff  R4ra  1 1  Manu  VII. 

141;  Yaj  II-3,  Br  280-24;  see  M.  Rama  Jois,  supra,  n.  1 1  p. 
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Narada  Dharmakosha  p  43  cited  in  M.  Rama  Jois,  supra  n.  3 
p.  493 


THE  BEGIN! 


73.  || 
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77.  SRl^HlR  cr  dFd  iRdlfd  ddTd^:  I  ^sld  d^lRlHkltdM  dlddld:  d MdJ| 
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An  early  view  of  Fort  St  George,  Madras.  After  Our  India  Empire.  The  earliest  courts  of  the 
East  India  Company  in  Madras  used  to  function  from  the  chapel  in  Fort  St  George 
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hen  the  Europeans  first  arrived,  judicial  administration  in 
India  was  a  diverse  amalgam  of  religious  codes,  royal  edicts 
and  local  customs.  From  the  16th  century  onwards,  the 
imperial  powers  attempted  to  set  up  judicial  systems  alongside 
their  administrative  machinery.  Three  colonial  powers — 
the  Portuguese,  the  French  and  the  English — would  invest  their  efforts  and  resources 
in  building  a  judicial  system  of  their  own,  primarily  to  secure  their  financial  interests 

and  the  rights  of  their  citizens.  All  three  systems,  in 
proportion  to  their  geographical  reach  in  India  and 
colonial  might,  were  to  leave  indelible  marks  on  the 
legal  history  of  India.  In  time,  their  systems  would 
negotiate  the  paths  of  the  diverse  peoples  and  customs 
of  India.  Their  systems  would  twist  and  turn,  change 
and  adapt  to  the  wants  and  much  later,  to  the  rights 
of  the  “natives”.  This  chapter  provides  an  overview 
of  the  first  steps  that  these  three  colonial  powers  took 
to  establish  a  judicial  system  in  territories  under  their 
control.  While  the  Portuguese  were  entrenched  in 
Goa,  the  French  operated  primarily  from  Pondicherry 
and  the  English  from  the  three  towns  of  Calcutta, 
Bombay  and  Madras.1 


Queen  Elizabeth  I  issued  the  charter  on  31  December  1600  to  enable  “  The 
Governor  and  Company  of  Merchants  of England  trading  to  the  East  Indies ” 
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Goa  as  a  Portuguese  town.  After  From  Wallstreet  to  Cashmere 


The  Portuguese  High  Court,  Tribunal  da 
Relacao  das  Indias,  in  Goa 


The  present  office  of  the  commisioner  of  excise  is  located  on  the  historical  site  where  the  oldest 
court  in  Asia,  the  court  of  appeals  from  the  Portuguese  colony  was  located  in  Goa.  Source: 
High  Court  of  Bombay  (Goa) 


'm 

THE  PORTUGUESE 


Afonso  de  Alburquerque, 
Governer  of  Portuguese 
Goa  (1453-1515) 


he  Portuguese  conquered  Goa  in  February  1510,  lost  it  and  conquered  it  again 
in  November  1510.  From  then  on,  Goa  served  as  the  administrative  and  judicial 
centre  for  Portuguese  colonial  expansionist  and  commercial  activity  in  Asia  and  the 
east  coast  of  Africa.  The  earliest  Portuguese  judicial  functionary  was  the  ouvidor  geral 
(auditor  general),  who  exercised  both  civil  and  criminal  jurisdiction  in  the  settlement. 
A  high  court  presided  over  by  a  chancellor  was  established  as  the  Tribunal  da  Relacao 
das  Indias  in  1544  with  its  seat  in  Goa.  Its  jurisdiction  extended  over  all  Portuguese 
possessions  in  the  East.  It  continued  for  two  centuries  and  was  finally  abolished  in 
1774,  when  once  again,  the  ouvidor  geral  was  solely  invested  with  the  powers  of  this 
now-defunct  tribunal.2  The  tribunal  was  completely  reorganised  in  1837-3 

The  Portuguese  constituted  Goa  with  its  dependencies  in  India  as  one  district 
for  judicial  purposes.  This  district  was  divided  into  comareas,  which  were  subdivided 
into  julgados,  and  further  into  freguesias  or  parishes.  Each  parish  was  under  the 
superintendence  of  a  justice  of  peace,  an  honorary  post;  his  duty  was  to  arbitrate 
between  litigants  in  civil  suits,  except  those  affecting  the  interests  of  minors  and 
those  unable  to  contract  as  well  as  those  relating  to  mortmain.4  This  functionary  also 
instituted  preliminary  inquiries  into  criminal  matters  preceding  their  submission  for 
trial  before  the  competent  judicial  authorities,  tried  municipal  offences  and  decided 
petty  suits  within  defined  limits.  An  appeal  against  his  decision  lay  with  a  judge  called 
the  juiz  ordinance 

There  was  one  juiz  ordinario  for  every  julgado,  with  an  establishment  consisting 
of  a  sub-delegate  of  the  attorney  general,  two  clerks,  two  or  more  bailiffs  and  a 

SATI  WAS  BANNED  by  British  authorities  in  India;  however,  it  seems  as  though 
the  Portuguese  got  there  first.*  Afonso  de  Albuquerque,  second  Governor  of 
Portuguese  India,  banned  sati**  in  Goa  through  a  government  decree  in  1510. 

It  was  considered  a  religious  setback  for  the  local  Hindus  of  Goa.  Brahmins 
and  other  powerful  communities  tried  to  pressure  subsequent  governors  to 
revoke  the  ban.  Later,  Governor  Constantino  de  Braganca  banned  sati  in  the 
other  Portuguese  territories  of  Bardez  and  Salsette  in  1560.  This  ban  had  made 
abetment  of  sati  punishable,  which  gave  it  real  teeth.  Abettors  could  be  hanged 
and  their  properties  could  be  confiscated  after  this  ban.  However,  for  all  these 
deterrents,  the  practice  of  sati  did  not  cease  entirely.  The  laws  of  the  land,  Codigo 
dos  Usos  e  Customes,  governed  the  areas  of  Novas  Conquitas  till  1880;  therefore, 
the  practice  of  sati  was  finally  abolished  there  in  1884. 

*Fonseca,  Jose  Nicolau  da  (1878),  Historical  and  Archeological  Sketch  of  the  City  of  Goa,  Bombay:  Thacker  & 
Co.  Ltd.;  Cunha,  T.B.  (1994),  Denationalization  of  Goans,  Goa\  Goa  Gazetteer  Department. 

**Suttee,  Sanskrit:  sati  (“good  woman”  or  “chaste  wife”),  was  an  Indian  custom  of  a  wife  immolating  herself 
on  her  dead  husband’s  funeral  pyre.  Though  not  widely  practiced,  sati  was  considered  the  ideal  of  womanly 
devotion  in  several  Hindu  communities. 


THE  COLONIAL  COURTS  67 


Right:  Building 
housing  the  French 
colonial  cour  d’  appel 
or  court  of  appeal  in 
Pondicherry.  Source : 
Institut  Fran^ais  de 
Pondicherry 


The  long  corridor  of  the  Chinsura  District  Court  building.  This  building  is  a  rare  example  of  the 
architectural  style  of  the  shortlived  Dutch  colonial  encounter  in  India 


The  coat-of-arms  of 
Portuguese  Goa 


translator  or  interpreter.  The  juiz  ordinario  held  sittings  twice  a  week  to  decide  civil 
and  criminal  cases  within  his  jurisdiction.  The  civil  suits’  values  were  also  defined 
for  jurisdictional  purposes.  So  too  were  criminal  actions  classified  by  the  amount 
of  monetary  penalty  or  degree  of  punishment.  There  was  no  appeal.  In  almost  all 
other  cases,  the  juiz  ordinario  exercised  no  judicial  functions  beyond  making  certain 
preliminary  investigations  in  regard  to  those  cases  which  were  to  be  heard  by  a  juiz 
de  direito.  The  rank  of  the  juiz  de  direito  was  identical  with  that  of  a  district  judge  in 
British  India.  Apart  from  his  regular  duties,  the  juiz  de  direito  heard  appeals  against 
the  decisions  of  a  judge  of  ordinary  jurisdiction  (the  juiz  ordinario).  The  juiz  de  direito 
exercised  ordinary  and  extraordinary  jurisdiction  in  both  civil  and  criminal  matters.6 

The  High  Court  (Tribunal  da  Relcacao  das  Indias)  was  entrusted  with  the 
supervision  of  the  lower  court  judges.  Since  the  high  court  was  located  at  Nova 
Goa,  it  was  also  called  the  Tribunal  da  Relacao  de  Nova  Goa.  This  court  consisted 
of  a  chief  justice  (presidente)  and  three  puisne  judges  with  a  staff  consisting  of  an 
attorney  general,  an  assistant,  a  registrar,  two  assistant  registrars,  an  accountant  and 
two  bailiffs.  The  court  had  both  ordinary  and  extraordinary  jurisdiction  in  all  cases 
whether  civil  or  criminal  and  was  invested  with  appellate  powers.  Its  decisions  were 
final  in  all  suits  except  those  relating  to  immoveable  property  exceeding  £150  and 
movable  property  above  £250,  in  which  case  an  appeal  lay  to  the  Supreme  Tribunal 
of  Portugal. 

Besides  the  High  Court  in  Goa,  there  were  three  courts  of  juiz  de  direito  in 
the  three  comareas  of  Ilhas,  Bardez  and  Salsette.  The  offices  of  the  judges  of  the 
high  court  and  of  district  judges  were  filled  by  Europeans  and  those  of  judges  of  the 
julgados  by  Indians.  In  1874,  there  were  167  civil  and  164  criminal  cases  in  the  high 
court.7  The  first  commercial  court  was  established  in  Goa  by  the  decree  of  5  July  1865. 
As  a  result,  the  high  court  began  to  function  with  attributes  of  a  commercial  court  as 
laid  down  by  the  administrative  order  of  4  July  1866. 


THE  FRENCH 

The  French  settled  down  in  Pondicherry  in  1673  as  merchants  on  the  invitation 
of  the  Governor  of  Vallikondapuram  on  behalf  of  the  Sultan  of  Bijapur  and  later 
purchased  it  in  1699.  From  then  on,  Pondicherry  became  a  French  territory  and 
French  law  applied.8  For  large  parts  of  its  history,  Pondicherry  had  been  under  the 
Pallava  and  Chola  dynasties  and  then  had  existed  as  a  part  of  the  Vijaynara  kingdom. 
It  is  noteworthy  that  legal  education  was  accorded  due  importance  in  ancient  days  in 
this  territory.  In  1673-16  74,  the  French  East  India  Company  set  up  a  trading  centre 
in  Pondicherry.  This  outpost  eventually  became  the  centre  of  the  French  settlement 
in  India  after  the  French  obtained  Pondicherry  from  their  Dutch  trading  rivals  in 
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The  coat-ofarms  of  the  French 
East  India  Company 


1699,  under  the  treaty  of  Ryswick  on  paying  the  Dutch  16,000  pagodas.  However, 
French  territorial  acquisitions  in  India  were  not  confined  to  Pondicherry.  Even  earlier 
the  first  French  settlement  in  India  had  been  established  in  Chandernagore  (north  of 
Calcutta).  Subsequently,  the  French  acquired  Mahe  in  the  1720s,  Yanam  in  1731  and 
Karaikal  in  1738.  The  French  system  of  justice  with  its  centre  at  Pondicherry  applied 
to  all  these  territories  as  well. 

In  a  judgment  delivered  by  the  High  Court  of  Madras  in  1968  (in  the  case 
D  Gobalouswamy  vs  Union  Territory  of  Pondicherry),  the  High  Court  classified  the 
administration  of  justice  in  French  territories  in  India  into  three  phases.  The  first  phase 
starts  from  1701  when  the  first  decret  was  passed  by  King  Louis  XIV  setting  in  place 
a  code  for  administration  of  law  and  justice  in  the  French  territories.  The  second  phase 
was  from  1954  to  1962  when  wh'at  is  referred  to  commonly,  rather  loosely,  as  the  de 
facto  transfer  of  French  territories  in  India  to  the  Indian  Union  took  place.  The  third 
phase  is  after  the  14th  Constitutional  amendment  of  1962,  which  made  possible  the  de 
jure  transfer  of  French  territories  in  India  and  saw  the  gradual  waning  of  French  laws 
in  the  transferred  territories. 

As  stated  earlier  by  a  decret  of  February  1701,  French  law  was  first  introduced 
into  the  French  settlement  of  Pondicherry.  It  is  worth  noting  that,  following  the 
decret  of  1701,  even  when  the  area  was  under  British  occupation  from  1793  to  1816, 
for  23  years,  the  French  judicial  system  continued  and  French  law  was  administered 
in  courts  of  the  settlement.  There  is  a  decorate,  dated  22  August  1928,  which  is  of 
considerable  importance  because  several  provisions  of  this  decorate  were  replaced 
by  the  notification  of  the  central  government  referred  to  under  section  4(2)  of  the 
Pondicherry  (Administration)  Act  49  of  1962;  it  is  this  decorate  which  originally 
provided  for  the  classification  of  the  courts  in  French  colonial  territories,  including 
Pondicherry,  and  stipulated  the  qualifications  of  the  members  of  judiciary.  There 
is  another  decorate,  dated  12  June  1947,  relating  to  the  hierarchy  of  the  courts  in 
Pondicherry,  and  a  third,  dated  18  May  1952,  determining  the  composition  of  the 
tribunals.  On  15  December  1952,  the  code  de  travail  (labour  code)  was  implemented 
by  the  establishment  of  a  labour  court.  All  this  the  High  Court  of  Madras  terms  as 
the  first  phase  of  the  constitutional  history  of  this  settlement. 

In  addition  to  the  landmarks  pointed  out  by  the  High  Court,  there  are  a  few 
other  interesting  aspects  of  this  phase.  Most  noteworthy  is  that  the  French  during  the 
initial  periods  of  their  rule  did  not  introduce  any  radical  changes  in  the  native  law 
or  legal  systems  of  the  territories  in  which  they  settled.  On  the  other  hand,  the  arrete 
of  the  governor,  dated  6  April  1818,  made  it  mandatory  for  the  courts  to  recognise 
the  established  customs  of  the  local  people.  In  so  far  as  the  French  settlements  of 
Pondicherry,  Karaikal,  Mahe  and  Yanam  were  concerned,  through  a  resolution,  dated 
6  January  1819,  among  others,  the  French  Code  Civil  was  made  applicable  to  the 
inhabitants  of  that  settlement,  with  a  saving  clause  to  the  effect  that  the  inhabitants  of 
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those  settlements  (Indians),  whether  Hindus,  Muslims  or  Christians,  would  continue 
to  be  governed  by  the  usages  and  customs  of  their  respective  castes.9  Therefore,  from 
the  very  inception,  the  customs  of  the  various  religions  and  communities  that  were 
prevalent  at  that  time  were  given  special  importance  and  were  recognised  as  established 
laws  in  the  administration  of  justice. 

As  this  resolution  made  it  mandatory  for  the  courts  to  recognise  the  established 
customs  of  the  local  people,  by  a  local  ordinance,  dated  30  October  1827,  so  far  as 
Hindu  law  was  concerned  a  committee  called  Comite  Consultatif  de  la  Jurisprudence 
Indianne  (Consultative  Committee  on  Indian  Jurisprudence)  comprising  local  people 
of  eminence  was  established  to  study  the  local  customs  prevailing  in  this  territory.  The 
purpose  of  the  committee  was  to  enlighten  the  courts  on  the  position  of  the  Hindu 
law  in  customary  matters.  The  committee  consisted  of  nine  locals  drawn  from  various 
castes.  Care  was  taken  to  select  highly  regarded  locals  known  for  their  knowledge  of 
local  laws.  Two  Brahmins,  two  Vellalas,  one  Kavarai,  one  Desaye,  one  Berger,  one 
Komutti  and  one  Chetty  were  chosen  as  members  of  the  committee.  The  opinions 
of  the  committee  given  in  the  course  of  time  in  response  to  the  queries  made  to 
them  by  the  courts  were  treated  as  ‘received  wisdom’  and  authoritative.  Opinions  so 
submitted  from  the  year  1828  to  1895  were  collected  and  compiled  and  had  been 
reproduced  by  the  eminent  author  Leon  Sorg  in  his  treatise  Avis  du  Comite  Consultatif 
de  la  Jurisprudence  Indienne  (Foreword  to  the  Opinions  of  the  Consultative  Committee 
of  Indian  Jurisprudence).  Here  Sorg  has  discussed  the  origin  and  formation  of  the 
consultative  committee  and  also  arrayed  the  various  opinions  given  by  the  committee 
on  specifically  referred  questions.10  The  courts  established  by  the  French  relied  heavily 
on  these  opinions  and  they  eventually  came  to  be  recognised  in  French  jurisprudence. 

Furthermore,  in  a  resolution  dated  24  April  1880,  with  respect  to  the  provisions 
regarding  the  registration  of  births  and  deaths  as  well  as  those  relating  to  the 
performance  of  marriages  applicable  to  the  inhabitants  of  the  French  settlements  in 
India,  an  option  was  provided  to  the  local  community  to  marry  as  per  their 
own  customs.  This  saving  clause  however  was  not  made  applicable  to  the 
Christians  in  respect  of  marriage  and  divorce  and  they  were  governed  only 
by  the  provisions  of  the  civil  code  as  applicable  in  the  French  settlements 
in  India.  However,  an  option  was  given  to  the  local  community  of  the 
French  settlements  in  India  to  switch  over  to  the  French  way  of  life  and 
to  seek  protection  under  French  law.  Through  another  resolution,  dated 
21  September  1881,  the  option  was  given  to  them  to  renounce  easily 
their  personal  law  (customs)  and  espouse  French  law  as  applicable  to  the 
French  nationals.  For  such  renunciation  to  be  legally  recognised,  certain 
modalities  had  to  be  complied  with.  Incentives  like  more  political  rights  and 
employment  opportunities  in  the  government  were  also  offered  to  induce 
people  to  renounce  their  personal  customs  and  opt  to  subject  themselves 

as  in  Pondicherry,  in  the  city. 


IN  1673,  the  French  occupied  and 
settled  in  Chandernagore,  35  km  north 
of  present  Kolkata.  It  was  captured  by 
the  British  in  1757  and  again  in  1794 
but  later  restored  to  France  in  1815.  It 
remained  with  the  French  government 
till  1950,  when  after  a  plebiscite  (in 
1949,  an  overwhelming  97%  of  the 
people  voted  to  join  India)  it  was  ceded 
by  the  French  government  to  the  control 
of  the  Indian  government.  French  law 
was  administered  along  the  same  lines 
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to  French  law.  Those  who  thus  renounced  their  personal  customs  and  opted  to  be 
governed  by  French  law  were  called  “renoncants”.5  The  descendants  of  the  renoncants 
continued  to  be  governed  by  the  French  Code  Civil  even  after  the  Treaty  of  Cession 
and  continue  to  be  governed  by  such  laws  even  today. 

In  respect  of  laws  other  than  personal  laws,  Pondicherry  came  to  be  governed 
by  a  system  of  laws  evolved  on  the  French  pattern  of  jurisprudence.  This  system 
followed  three  principal  lines  for  juridical  purposes,  namely  droit  penal  (criminal 
law),  droit  civil  (civil  law)  and  droit  administratif  (administrative  law).  A  hierarchy  of 
courts  was  established  to  give  effect  to  the  principles  recognised  by  such  laws.  From 
the  court  of  the  judge  de  naix  (judge  of  the  peace)  through  the  court  of  the  premiere 
instance  (first  instance),  the  Court  of  Appeal  at  the  apex  in  I’aris,  these  courts  dealt 
with  issues  under  civil  law  while  parallel  jurisdictions  dealt  with  criminal  law.  Yet 
another  significant  principle  of  French  jurisprudence  is  that  the  state  cannot  be  sued 
by  the  subject  in  the  ordinary  civil  courts.  Therefore,  disputes  that  arose  between 
a  subject  and  the  state  following  administrative  actions  were  adjudicated  through 
a  hierarchy  of  administrative  courts  called  conseil  de  contenteux  administratif  and 
appeals  from  their  decisions  were  taken  to  the  conseil  d’etat  in  Paris.  Matters  that 
affected  management  such  as  labour  disputes  were  decided  by  labour  courts  under 
special  labour  laws  and  appeals,  and  appeals  against  their  decisions  were  taken  before 
the  cour  supereur  d’  arbitrage  in  Paris. 

In  Pondicherry,  in  1827,  a  hierarchical  system  was  introduced  with  professional 
judges.  At  the  bottom  of  the  civil  courts  was  the  court  of  the  tribunal  d’instance,  which 
entertained  all  personal  actions,  but  did  not  have  jurisdiction  in  respect  of  immovable 
property.  Flowever,  actions  regarding  actual  possession  in  immovable  property  could 
be  decided  by  it.  The  next  in  the  rung  was  the  tribunal  de  grande  instance,  which  was 
the  principal  court  of  original  jurisdiction.  The  appeals  from  both  these  courts  would 
be  heard  by  the  cour  d’appel.  This  court  was  to  be  the  final  court  on  questions  of  fact. 
There  were  benches  of  this  appellate  court  to  deal  with  civil,  criminal,  commercial  and 
labour  matters.  Revisionary  jurisdiction  against  the  decisions  of  the  cour  d’appel  was 
provided  on  questions  of  law  to  the  Cour  de  Cassation  (the  Supreme  Court  of  France). 

On  the  criminal  side,  the  violation  court  dealt  with  minor  offences,  above  which 
was  established  the  correctional  court  which  had  power  to  deal  with  all  offences  except 
culpable  homicide  and  murder.  This  court  was  assisted  by  an  investigating  magistrate,  a 
judicial  officer,  who  acted  on  the  request  of  a  public  instrumentality  or  a  complaint  made 
by  the  victim.  The  power  of  investigation  conferred  on  an  investigating  magistrate  was 
unlimited  in  respect  to  the  offence  referred  to  him.  On  completion  of  the  investigation, 
if  there  was  no  ground  to  proceed  then  the  investigating  magistrate 
might  discharge  the  accused  after  hearing  the  Procureur  de  la 
Republique.  The  appeals  from  this  court  were  heard  by  the  criminal 
bench  of  the  cour  d’appel.  Cases  relating  to  loss  of  human  life  were 
to  be  heard  by  the  sessions  court,  from  which  revisions  were  provided 
to  the  Cour  de  Cassation. 

View  of  the  palace  of  the  Governer  of 
Pondicherry,  circa  1850 
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THE  EAST  INDIA  COMPANY 


King  James  I  granted  a  charter  in  1623 
to  allow  the  East  India  Company  to 
administer  justice 


In  the  beginning  of  the  17th  century,  a  group  of  English  merchants  aspiring  to 
extend  trade  and  commerce  in  the  eastern  hemisphere,  obtained  a  charter  from 
Queen  Elizabeth  I  on  31  December  1600  to  trade  in  the  East  Indies  under  the 
name  and  style  of  “The  Governor  and  Company  of  Merchants  of  England  trading 
to  the  East  Indies.”11  The  company  initially  set  up  a  factory  at  Surat  in  1619  after 
obtaining  an  imperial  firman  from  the  local  nawab.12  On  the  eastern  seaboard,  the 
company  made  its  humble  beginnings  by  setting  up  a  factory  in  Hooghly  in  1650 
through  one  Gabriel  Broughton,  a  surgeon  attached  to  one  of  the  company’s  vessels, 
Hopewell,  who  used  his  medical  skills  to  impress  Shah  Shuja,  the  Nawab  of  Bengal 
and  subsequently,  obtained  permission  to  trade  on  payment  of  Rs  3000  a  year.13  With 
the  growth  of  commercial  activities  by  the  East  India  Company  in  various  parts  of 
India — particularly  in  Surat,  Madras,  Bombay  and  Calcutta,  it  became  necessary  to 
empower  the  company  to  play  a  role  in  civil  and  judicial  administration  especially 
with  regard  to  the  affairs  of  the  British  subjects  and  the  servants  of  the  company  in 
the  presidencies  and  the  factories  subordinate  to  it. 

Accordingly,  in  1623,  by  a  royal  charter  issued  by  James  I,  the  company  was 
given  power  to  administer  justice  and  correct  all  English  persons  residing  in  the  East 
Indies  and  committing  any  misdemeanor  either  with  martial  law  or  by  any  other 
suitable  manner.14  Such  power  was  further  amplified  by  the  royal  charter  of  3  April 
1661  when  the  governor  general  in  the  East  India  Council  was  empowered  ‘to  judge’ 
all  persons  belonging  to  the  said  council  or  living  under  it  in  respect  of  causes, 
whether  civil  or  criminal  according  to  the  laws  of  England.1"'  The  governor  general 
in  council  was  also  vested  with  the  power  to  appoint  courts  of  judicature  manned  by 
one  person  learned  in  civil  laws  as  well  as  two  merchants  to  decide  causes  according 
to  equity  and  good  conscience.  These  royal  charters  empowered  the  company  to  not 
only  administer  the  laws  of  the  kingdom  in  respect  of  persons  employed  by  it  or 
living  within  its  presidency  but  also  to  set  up  courts  for  adjudicating  the  disputes 
arising  inter  se.  In  the  meantime,  differences  had  cropped  up  between  the  group  of 
merchants,  and  in  1698,  a  new  East  India  Company  was  incorporated.  Subsequently, 
in  1702,  both  the  companies  were  amalgamated  and  named  the  ‘United  Company  of 
Merchants  of  England  trading  to  the  East  Indies’.16 


The  Foundation  of  the  City  of  Calcutta 

Following  a  skirmish  that  occurred  between  Job  Charnock,  the  agent  of  the 
company,  and  the  armed  forces  of  the  nawab,  the  English  had  to  abandon  the  factory 
in  Hooghly  and  Charnock,  moving  southwards  and  settling  in  three  villages,  namely 
Sutanutty,  Govindapur  and  Kalikatta,  thereby  founding  the  city  of  Calcutta  on  the 
banks  of  the  river  Hooghly  in  1690. 17  The  villages  were  purchased  in  1698  and  the 
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Views  of  Calcutta,  “ The  Esplanade”,  steel  engraving 
by  Alio m  and  Radclyjfe.  After  The  History  of  British 
Empire  in  India  and  the  East.  The  city  of  Calcutta  was 
founded  in  1699  afier  the  three  villages  comprising  its 
main  area  were  purchased  by  the  East  India  Company  in 
1698  fi'om  the  Nawab  of  Bengal 


“A  Kutcherry”.  After  Wanderings  of  a  Pilgrim  in  Search  of  the  Picturesque, 
Vol.  1.  Although  this  depiction  of  a  court  of  justice  in  a  room  in  the  house  of  the 
magistrate  at  which  a  “thug”  is  being  examined  is  from  the  early  18th  century, 
it  represents  the  simplest  courts  under  the  East  India  Company 
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presidency  of  Calcutta  was  set  up  in  1699. 18  A  fort  was  built  at  the  village  Kalikatta — 
an  area  presently  falling  between  Koilaghata  Street  (formerly  known  as  Killa  Street) iq 
and  Fairley  Place  in  the  city  of  Calcutta.20  The  fort  was  named  after  King  William 
III,  and  is  known  till  today  as  Fort  William.  Sir  Charles  Eyre,  the  son-in-law  of 
Charnock,21  was  appointed  as  the  first  president  and  governor  of  Fort  William.22 

The  company  being  appointed  as  a  zamindar  for  the  aforesaid  villages  set 
up  a  zamindari  court  comprising  the  collector  of  revenue,  who  was  a  member  of 
the  governor’s  council  for  exercising  civil  and  criminal  jurisdiction  over  the  local 
inhabitants.23  This  court  was  empowered  to  impose  any  sentence,  although  the 
sentence  of  death  had  to  be  confirmed  by  the  president  and  council.  Any  appeal 
from  its  decisions  also  lay  with  the  president  and  council.  The  zamindari  court  also 
functioned  as  the  “collector’s  cuttcherry”  for  punishing  farmers  with  “whipping”  and 
imprisonment  for  defaulting  in  payments  of  revenue.24 

Early  Administration  of  Bombay 

The  colonial  powers  initially  contracted  and  then  wrestled  for  the  administration 
of  Bombay.  The  British  interests  in  Bombay  commenced  with  the  Treaty  of  Marriage, 
dated  23  June  1661,  between  the  King  of  United  Kingdom,  Charles  II  and  the  Infanta 
of  Portugal,  Catharine,  ratified  on  28  August  1661  by  the  queen  regent,  Luisa,  on 
behalf  of  her  son,  the  King  of  Portugal,  Affonso  VI.  This  treaty  consisted  of  20 
articles.  The  marriage  took  place  on  31  May  1662  and  the  matrimonial  contract  was 
a  diplomatic  measure  tending  towards  cementing  the  old  alliance  between  England 


Views  of  Calcutta,  “The  Esplanade",  a  wooden  engraving  by 
Allom  and Radclyjfe.  After  India  and  its  Native  Princes 
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A  drawing  depicting  Fort  William  by  Thomas  Daniell,  1787.  After  Old  Fort  William 
in  Bengal:  A  selection  of  official  documents  dealing  with  its  history,  Vol.  2 
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and  Portugal.  By  the  treaty,  the  Crown  of  Portugal  ceded  and  granted  to  the  Crown 
of  England  the  island  and  harbour  of  Bombay  in  full  sovereignty.2"1 

To  gain  possession  of  Bombay,  Charles  II  dispatched  a  fleet  of  five  men-of-war 
ships,  under  the  command  of  James  Ley,  the  third  Earl  of  Marlborough,  in  March 
1662.  On  board  the  fleet  were  500  troops,  commanded  by  Sir  Abraham  Shipman, 
who  was  appointed  to  be  the  general  on  shore.  Antonio  de  Mello  de  Castro  was 
commissioned  to  deliver  the  island  and  its  dependencies  to  the  English  Crown.  He 
accompanied  the  Earl  of  Marlborough  on  his  voyage  to  Bombay.  The  English  fleet 
arrived  in  Bombay  on  18  September  1662  and  the  Earl  of  Marlborough  demanded 
the  cession  of  the  island  and  its  dependencies,  conforming  to  the  treaty  between  the 
Crowns  of  England  and  Portugal.  The  English  admiral  demanded  not  only  the  island 
and  harbour  of  Bombay  but  also  the  island  of  Salsette,  believing  it  to  be  included  in  the 
dependencies  of  Bombay.  The  Portuguese  refused  the  delivery  and  de  Castro  refrained 
from  interposing  his  authority.  He  proceeded  to  Goa  to  receive  instructions  from  the 
Portuguese  government  there.26 

De  Castro  was  a  royal  commissioner  for  the  delivery  of  the  port  and  island  of 
Bombay  and  the  Viceroy  of  Portuguese  India.  In  the  former  capacity,  he  was  ordered 
by  his  king  “to  ask  for  the  credentials  from  the  King  of  England  by  which  he  will 
understand  the  person  to  whom  the  possession  should  be  given  and  the  delivery 
made”  and  in  the  latter,  he  had  to  consult  the  interests  of  his  own  government.  The 
consequence  of  this  double  incumbency  was  that  the  viceroy  refused  to  surrender 
the  island.  In  justification  of  this  refusal  to  obey  his  king’s  commands,  he  wrote  to 
the  king  on  28  December  1662,  a  long  letter  stating  his  sufferings  in  dealing  with 
the  Englishmen  and  that  it  did  not  appear  convenient  to  hand  over  the  island  of 
Bombay  because  Shipman,  the  English  general,  instead  of  the  Portuguese  warrant, 
handed  over  to  him  a  sealed  letter  in  Latin  and  letters  patent  in  English.  He  further 
mentioned  in  his  letter  to  the  Portuguese  King  that  the  Latin  letter  had  defects  and 
the  letters  patent  were  not  signed  by  the  King  of  England  and  that  this  created  a 
doubt  about  their  validity.  De  Castro  also  clearly  mentioned  that  he  had  been  ordered 
to  hand  over  Bombay  in  accordance  with  the  terms  of  the  capitulations  and  that  he 
could  not  hand  it  over  in  any  other  form.27 

On  hearing  that  the  Portuguese  Viceroy  had  refused  to  cede  the  island  of 
Bombay,  Charles  II  ordered  a  memorial  to  be  presented  to  the  Portuguese  ambassador 
in  which  he  requested  that  the  Portuguese  Crown  should  refund  £100,000  for  the 
expenses  of  the  late  expedition  and  should  send  orders  to  the  Portuguese  Viceroy  to 
immediately  cede  the  island  of  Bombay  and  its  dependencies — the  islands  of  Salsette 
and  Thana  to  his  forces.28 

The  Portuguese  Crown  replied  to  the  memorial  to  the  effect  that  by  the  treaty, 
the  island  of  Bombay  was  intended  to  be  ceded  and  not  its  dependencies.  Charles  II 
issued  a  new  commission  in  favour  of  Shipman  as  the  person  to  whom  Bombay  should 
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Early  view  of  Bombay  while  it  was  still 
developing  as  a  colonial  centre.  After  From 
Hooghly  to  Himalayas 


North  side  of  the  island  ofSalsette. 
After  From  Hooghly  to  Himalayas. 

A  misunderstanding  arose  between 
the  English  and  the  Portuguese  when 
it  was  not  clear  on  the  ground  if  the 
delivery  of  Bombay  following  the 
Treaty  of  Marriage  between  the  two 
Crowns  included  Salsette 
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Bombay  was  part  of  the  dowry 
when  Catharine,  Infanta  of 
Portugal,  married  Charles  II, 
King  of  United  Kingdom 


be  delivered.  On  receipt  of  this  commission,  on  5  April  1664,  Shipman 
issued  orders  to  the  English  forces  in  the  island  of  Bombay  ordaining 
Humphrey  Cooke  as  vice  governor.  Shipman  died  before  he  could  accept 
the  island  of  Bombay. 

After  de  Castro,  the  Portuguese  Viceroy  learned  about  Shipman’s 
death.  He  was  not  sure  to  whom  he  should  hand  over  the  island  of  Bombay. 
He  addressed  the  High  Court  in  Goa  on  3  November  1664  that  the  King 
of  England  had  given  a  commission  to  Shipman  to  receive  the  island  of 
Bombay  on  his  behalf,  but  had  not  extended  that  power  to  anyone  else  and 
that  he  did  not  know  to  whom  he  should  now  hand  over.  The  court  replied 
that  after  having  examined  the  will  of  Shipman  and  the  commission  of  the 
King  of  England,  it  was  of  the  opinion  that  the  same  power  was  extended  to 
Cooke,  who  had  been  nominated  by  Shipman  by  virtue  of  the  commission 
and  the  island  should  be  accordingly  handed  over  to  him.  Cooke  took  the  possession 
of  the  port  and  island  of  Bombay  on  behalf  of  the  King  of  England  in  February  1665, 
paving  the  way  lor  the  British  administration  of  Bombay. 

In  1670,  a  resolution  was  recorded  by  the  president  and  council  dividing  the 
island  of  Bombay  into  two  distinct  precincts,  one  comprising  Bombay,  Mazagon  and 
Girgaon  and  the  other  Mahim,  Parel,  Sion,  Varli  and  the  Pukreys  (hamlets).  In  each 
of  these  precincts,  there  would  be  five  justices,  who  besides  the  particulars  expressed 
in  the  laws,  would  have  the  power  to  receive,  hear,  try,  and  determine  all  plaints,  bills, 
petitions  and  actions  for  sums  of  money  not  exceeding  the  value  of  five  xeraphines  (Rs 
3  VC).  A  code  of  laws  was  also  published  later  in  the  year.24 

In  1675,  the  popularity  of  the  judicial  system  had  advanced  and  gave  rise  to  great 
influx  of  legal  touts  and  others  who  haunt  the  “dusty  purlieus  of  the  law,”  that  it  was 
deemed  essential  to  appoint  a  judge  for  the  island  on  a  salary  of  £120  per  annum,  with 


GERALD  AUNGIER,  the  third  Governor  of  Bombay  (1640-1677)  requested  the  Directors  of  the 
East  India  Company  to  send  out  a  “judge  advocate”  for  the  more  orderly  “regulation  of  the  courts 
of  judicature.”  The  company  in  their  dispatch,  while  expressing  a  hope  that  in  settling  any  courts  of 
justice,  “you  will  have  due  regard  to  our  established  laws  and  tryalls  by  Jeweries,”  curiously  enough, 
turned  down  the  demand  for  a  man  learned  in  the  law!  Eventually,  when  a  court  was  established 
and  inaugurated  on  8  August  1672,  Aungier  exhorted  the  judge  to  dispense  equal  justice: 

“The  inhabitants  of  this  island  consist  of  several  nations  and  religions,  English,  Portuguese  and  other 
Christians,  Moores  and  Gentoos,  but  you,  when  you  sit  in  this  seat  of  justice  and  judgment,  must  look 
upon  them  with  one  single  eye  as  I  do,  without  distinction  of  nation  or  religion,  for  they  are  all  His 
Majesty's  and  the  Hon’ble  Company’s  subjects  as  the  English  are,  and  have  all  an  equal  title  and  right 
to  justice.  ”31 

Aungier  also  established  panchayats  to  resolve  intra-community  disputes. 
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An  early  view  of  Fort  St  George,  Madras.  After  Our  India  Empire.  The  earliest  courts  of  the  East  India 
Company  in  Madras  used  to  function  from  the  chapel  in  Fort  St  George 


allowances  consisting  of  “a  horse  or  palanquin,  a  sumbrera  or  sunshade  boy,  and  one  new 
gown  a  year”.30 

Aungier  designed  a  fair  common  house  having  chambers  for  the  courts  of 
justice,  warehouses  and  prisons.  It  was  named  “Mapla  Por”  meaning  “the  gated 
enclosure  of  the  Maplas”,  or  half-Arab  Muslims  of  the  Malabar  Coast,  standing  about 
300  yards  north  of  the  north  west  corner  of  the  modern  Elphinstone  Circle,  on  the 
west  side  of  the  Bora  Bazar  Street.  Justice  was  dispensed  here  till  1720. 33 


Thomas  Pitt ,  Governer 
of  Madras,  1698-1709 


Administration  of  Madras 

On  18  March  1668,  by  which  time,  as  John  Shaw,  a  late  registrar  of  the  modern 
High  Court  of  Madras,  notes  in  his  detailed  treatise,  Predecessors  of  the  High  Court 
of  Madras,  the  city’s  inhabitants  had  multiplied  tremendously  and  there  were  serious 
complaints  owing  to  the  inability  of  the  East  India  Company  to  effectively  administer 
justice.  Therefore,  it  was  resolved  under  the  royal  charter  of  Charles  II  that  the  agent 
and  council  of  the  city  would  have  the  power  to  judge  all  persons  living  under  them 
and  this  would  include  the  power  to  render  and  execute  judgment  on  all  manners 
of  civil  and  criminal  cases  according  to  the  prevailing  English  law.33  It  was  further 
resolved  that  the  governor  and  the  council  would  sit  in  the  chapel  of  the  Fort  St  George 
on  every  Wednesday  and  Saturday  to  hear  and  adjudicate  all  manners  of  causes.  Their 
judgments  in  turn  were  to  be  executed  by  the  issuance  of  writs,  summons  and  so  forth 
by  the  choultry  and  constables  acting  under  their  command.34 

From  1678  onwards,  over  the  course  of  three  decades  or  so,  very  many  changes 
were  made  through  the  diktats  of  the  Crown,  apparently  due  to  the  former  court 
of  judicature  having  “given  great  dissatisfaction,  to  creating  many  disturbances  and 
complaints  for  justice,  to  the  discredit  and  disgust  of  our  government”.35  In  1683, 
Charles  II  had  granted  a  charter  to  the  company  authorising  it  to  establish  one  or  more 
courts  to  try  maritime  disputes.  Three  years  later,  James  II  issued  a  fresh  charter  under 
which  a  civil  lawyer  was  explicitly  authorised  to  head  this  admiralty  court.  It  was 
through  the  power  vested  in  these  provisions  that  an  admiralty  court  was  established 
in  Madras  on  10  July  1686.  A  year  later,  the  company  sent  a  professionally  trained 
lawyer  from  England,  Sir  John  Biggs,  to  act  as  a  judge-advocate  of  the  admiralty 
court.  His  arrival  would  see  the  executive — the  governor  and  the  council —  being 
relieved  of  their  extensive  judicial  functions.  Until  Biggs  had  been  appointed  on  the 
admiralty  court,  the  governor  and  the  council  had  been  exercising  a  wide  jurisdiction 
over  not  only  maritime  and  admiralty  cases  but  also  over  regular  civil,  criminal  and 
mercantile  cases.  The  same  year  as  Biggs  arrived,  a  new  charter  was  issued  awarding 
to  the  East  India  Company  the  power  to  make  “reasonable  laws,  constitutions,  orders 
and  ordinances  for  the  good  government  of  the  said  company  and  their  officers,” 
including  the  license  to  exercise  martial  law.  Through  this  charter,  the  company 
constituted  the  town  of  Fort  St  George  and  all  the  territories  within  a  10-mile  radius 
of  the  fort  into  a  single  corporation.36 
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Oil  painting  ofElihu  Yale 
by  Enoch  Seeman,  17  17- 
Alt  hough  Yale  is  best  known 
for  founding  the  eponymous 
university  in  USA,  he  was 
a  controversial  Governor 
of  Madras,  charged  with 
extortion  by  the  early  courts 


The  mayor  and  the  alderman  were  duly  constituted  as  a  court 
of  record  and  any  appeal  from  this  court  lay  to  the  admiralty  court. 
Interestingly,  Biggs  served  both  on  the  admiralty  court  and  the  newly 
constituted  mayor’s  court,  whose  job  it  was  to  dispense  justice  summarily, 
albeit  “according  to  justice  and  good  conscience.”  The  admiralty  court 
ceased  regular  sittings  in  1704,  barely  a  few  years  after  Thomas  Pitt  had 
taken  over  as  the  commander-in-chief  at  Fort  St  George  and  as  governor 
of  the  corporation.  The  governor  and  the  council  superseded  the  admiralty 
court  and  sat  on  appeals  over  the  judgments  and  decisions  of  the  mayor’s 
court. 

The  workings  of  the  admiralty  court  and  indeed  the  mayor’s  court 
marked  an  interesting  time  in  the  development  of  the  law.  One  prominent 
case  involved  a  decision  rendered  by  Judge  Advocate  John  Dolben,  who 
succeeded  Biggs  in  1692.  Soon  after  taking  office,  Dolben  was  required 
to  rule  on  a  case  brought  by  the  East  India  Company  against  the  former 
governor,  Elihu  Yale  (Yale  went  on  to  found  the  famous  Yale  College  in 
USA),  who  it  was  claimed  had  extorted  huge  sums  of  money  from  various  merchants. 
Dolben  ruled  in  favour  of  Yale  on  the  ground  that  the  company’s  claims  were  barred  by 
the  Statute  of  Limitations.  Although  Dolben’s  decree  was  later  reversed,  ordering  Yale 
to  pay  the  amount  claimed  some  10  years  later,  the  need  for  a  specific  law  on  limitations 
to  govern  the  law  in  Madras  was  felt.37  Although  there  was  some  development  in 
the  law,  the  period  was  also  marked  by  the  whimsical  manner  in  which  justice  was 
often  dispensed.  The  procedures  of  these  courts  were  often  arbitrary,  and  the  courts’ 
decisions  were  usually  ad  hoc,  lacking  any  basis  in  precedent  and  common  law. 

By  the  beginning  of  the  18th  century,  the  judicial  administration  in  all  three 
towns  was  set  to  undergo  significant  changes,  including  the  setting  up  of  formal  court 
hierarchy  and  the  establishment  of  the  Supreme  Court.  The  coming  years  would 
witness  the  establishment  of  the  three  grand  courts  in  the  presidency  towns,  each  of 
them  carving  its  own  space  in  the  legal  history  of  the  country.  They  would  produce 
legendary  lawyers  and  judges  and  would  in  time  lay  down  precedents  marking  the 
foundations  of  the  common  law  system  in  India. 


ALEXANDER  HAMILTON  (not  to  be  confused  with  the  American  statesman  and  constitution-maker),  a  sea 
captain  briefly  employed  with  the  East  India  Company,  also  the  author  of  A  New  Account  of  the  East  Indies, 
1727,  who  was  in  Madras  in  the  early  1700s,  reportedly  opined  that  the  courts  of  Madras  were  a  “farce,  for  by 
experience  I  found  that  a  few  pagodas  rightly  placed  could  turn  the  scales  of  justice  to  which  side  the  governor 
pleased  without  respect  to  equity  and  reputation.”  He  further  wrote  that  “in  smaller  matters,  where  the  case 
on  both  sides  is  but  weakly  supported  by  money,  then  the  court  acts  judiciously,  according  to  their  conscience 
and  knowledge,  but  often  against  law  and  reason,  for  the  court  is  but  a  court  of  conscience,  and  its  decisions 
are  very  irregular,  and  the  governor’s  dispensing  power  of  annulling  all  that  the  court  transacts  puzzles  the 
most  celebrated  lawyers  there  to  find  rules  in  the  statute  laws.”38 
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Charter  by  King  George  II  establishing  Mayor’s  Court  in  Calcutta,  Bombay 
and  Madras  in  1753 


THE  CHARTER  TRINITY  COURTS 
OF  CALCUTTA,  BOMBAY  & 
MADRAS  (1726-1860) 


By  the  early  years  of  the  18th  century,  the  East  India  Company  had 
begun  expanding  its  commercial  footprint  in  India.  It  had  established 
numerous  trading  posts  along  the  east  and  west  coasts  of  South  Asia, 
primarily  centered  upon  the  presidency  towns  of  Calcutta,  Bombay  and 
Madras.  Its  operations  received  a  major  boost  in  1717,  when  Mughal 
Emperor  Farrukshiyar  sold  duty-free  trading  rights  in  the  Bengal  region  to  the  company. 
In  addition,  through  Farrukshiyar’s  firman,  the  company  was  permitted  to  purchase  38 
villages  (in  addition  to  the  three  it  already  held)  in  the  Bengal  region,  and  further  fortify 
Calcutta. 

As  the  East  India  Company  began  to  transform  itself  from  an  association  of 
merchants  to  a  corporation  controlling  a  significant  amount  of  territory,  there  naturally 
arose  a  need  to  institutionalise  patterns  of  administration.  To  this  end,  in  1726,  the 
East  India  Company  petitioned  the  Crown  to  establish  an  authority  in  the  three 
presidencies  (Bombay,  Calcutta  and  Madras),  for  speedy  administration  of 
criminal  and  civil  justice.  Accordingly,  King  George  I  issued  a  royal  charter 
authorising  the  company  to  set  up  a  court  of  record,  comprising  the  mayor 
and  nine  aldermen,  to  try  civil  and  criminal  cases  under  the  common 
and  statutory  law  of  England.1  The  governor  and  the  council 
were  authorised  to  hold  quarter  sessions  as  the  court  of 
oyer  and  terminer  and  gaol  delivery,  competent  to  try 
all  offences  within  the  settlement  area,  except  high 
treason.2 


Pie  coin  of  the  East  India  Company ,  the  reverse 
depicting  the  scales  of  justice.  Source:  National 
Museum,  New  Delhi 
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"Ihe  mayor’s  court  used  to  be  located  in  a  building  presently  occupied  by  St  Andrew’s 
Church ,  Dalhousie  Square,  Calcutta 
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CALCUTTA 


The  Mayor’s  Court  and  other  Courts 

The  mayor’s  court  in  Calcutta  was  thus  established  under  the  charter.  This  court 
adjudicated  civil  cases  between  Europeans,  and  those  Indians  who  had  consented 
to  its  jurisdiction.  The  mayor  and  the  aldermen  were  elected  from  the  covenanted 
servants  of  the  company.’  Decisions  of  the  mayor’s  court  could  be  appealed  to  the 
Governor  in  Council,  and  thereafter  (for  certain  high  value  cases)  to  the  King  in 
Council.4  Once  elected,  the  aldermen  held  a  life  appointment,  unless  removed  by  the 
governor  and  council  for  misconduct  or  any  similar  offence. 

The  first  mayor  of  Calcutta,  Charles  Hampton,  and  the  first  sheriff,  Thomas 
Braddyll,  assumed  office  on  16  January  1729,  the  day  the  mayor’s  court  began 
functioning.5  Initially,  the  court  functioned  from  a  house  situated  at  the  corner  of 
Lalbazar  and  Mission  Row  in  present-day  Calcutta.  This  house  was  referred  to  as 
“ambassador’s  house’’.  This  was  because  the  Persian  ambassador  on  his  way  to  the 
Mughal  court  had  stayed  in  that  house.6  Subsequently,  the  mayor’s  court  shifted  to  a 
building  which  is  presently  occupied  by  St  Andrews  Church  in  Calcutta,  beside  the 
Writers  Building. 

Since  the  mayor’s  court  now  existed  alongside  the  already  established  zamindari 
court,  a  dispute  arose  over  which  body  would  try  criminal  cases  against  British  subjects 
and  persons  of  European  descent.  Matters  escalated  when  Holwell,  the  collector, 
was  discourteously  summoned  before  the  mayor’s  court  and  compelled  to  furnish 
security.7  To  resolve  the  conflict,  the  company  set  up  new  courts,  which  consisted 
of  three  judges  among  the  members  of  the  council,  and  who  were  empowered  to  try 
criminal  cases  involving  Europeans  as  well  as  Indians.  Yet  another  court,  consisting 
of  five  judges  who  were  covenanted  officers  of  the  company,  was  established  to  try 
cases  of  Indians  that  were  valued  above  Rs  20.  For  cases  valued  at  above  Rs  100,  the 
decisions  of  this  court  could  be  appealed  to  the  president  in  council. 

The  establishment  of  the  mayor’s  court  in  the  presidencies  was  the  first 
definitive  step  towards  the  infusion  of  Anglo-Saxon  jurisprudence  into  the  Indian 
legal  system.  Harry  Verelst,  the  Governor  of  Bengal  at  the  time,  succinctly  observed 
that  the  introduction  of  English  common  law  in  India  was  akin  to  the  transplanting 
of  “the  full  grown  oaks  on  the  banks  of  the  Ganges’’  and  fondly  hoped  that  the 

THE  ABRUPT  introduction  of  English  common  law,  and  particularly  criminal  law,  wreaked  havoc  with  the 
traditional  way  of  life  and  customary  practices  of  the  local  populace.  Many  practiced  customs  were  felonies 
and  misdemeanors  under  English  law,  and  hitherto  innocuous  traditions  visited  bewildered  Indians  with 
severe  and  heavy  punishments.  For  example,  in  1762,  the  quarter  sessions  at  Calcutta  sentenced  a  man  to 
death  for  having  cut  the  nose  of  his  unfaithful  wife  for  an  act  of  infidelity.9  The  man  admitted  to  such  an  act, 
pleading  that  he  was  entitled  under  the  customs  of  the  land  to  penalise  his  wife  for  such  an  act  of  indiscretion 
as  she  was  his  property,  and  that  he  was  completely  unaware  that  such  an  act  under  English  common  law 
would  lead  him  to  his  death.  The  English  judges,  however,  remained  unmoved  and  the  man  was  sentenced  to 
death.  This  peculiar  case  serves  as  a  testament  to  the  stark  difference  that  existed  between  the  English  law,  on 
the  one  hand,  and  the  customs  and  traditions,  on  the  other,  that  governed  the  lives  of  the  natives  at  that  time. 
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CjEORGE  THE  T  III  R  D,  by  the!  Grace  of  G&d,  oF  OdfSt  Britain,  Franck,  and  Ireland,  King', 
Defender  of  the  Faith,  and  fo  forth,  to  the  Sheriff  for  the. Town  rff  Calcutta,  at  Rort  William  in  Bengal, 
and  the  Diftri&s  thereof,  Greeting  :  We  do  require,  and  command  you,  that  you  do  Peremptorily, cite 
or  caufe  to  be  cited  the  Creditors  of  cr&r? - - £_ - - - - 


Supreme  Court  of  Judicature  at  Fort  William  in  Bengal  aforefaid,  at 
7  Williaih  in  Bengal  aforefaid  and  gjdce  of  Judicature  there,  on 
M tsrurffc  rjfO  Day  of  ///s/ti /,  between  the” 

:  Clock  n  the  Forenoon  of  the  fame  D\y,  then  and  there  to  accept  or 
'  the  Grads,  Chattels,  and  Credits  of  the  faid  deceafed,  otherewife  to 
any  thiy  have,  or  know  why  the  faid  Adminiftration  thould  not  be 
who  dill  be  thought  proper  by  our  faid  Supreme  Court  of  Judicature 
tain  andiContempt  of  the  Law  ;  and  further  to  do  and  receive  as  to  Law 
haUyou  tkall  do  herein  you  fhall  duly  certify  with  thefc  prefents  unto 

s6r  Jfafcy'  -  *W,-; - -y^r— 

_ _  _  at  Fort  William  aforcfiud,  the  — - — 

-  in  the  Year  of  our  Lord  One  thoufand  Seven  hundred 

-  Year  of" our  Reign. 


♦ 
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Above:  Summons 
of  Supreme  Court 
of  Calcutta.  Photo: 
Vinay  Thakur 


Fort  William,  Calcutta.  Engraving  by  Thomas  Daniell,  1786 
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Sir  Elijah  Impey,  the  first  Chief 
Justice  of  the  Supreme  Court  of 
Judicature  at  Fort  William  in 
Bengal.  He  is  also  remembered 
for  having  prepared  the  first  set 
of  judicial  regulations  in  1781 
consisting  of  95  sections,  which 
was  commonly  known  as  Imphey’s 
Code.  This  oil  painting,  hangs  in 
the  Chief  Justice’s  Court  at  the  High 
Court  of  Calcutta 


“patient  labours  of  successive  judges  and  legislators”  could  possibly  coalesce  it  with 
the  customs  of  Bengal. 

In  1753,  the  courts  of  requests  were  set  up  to  try  petty  civil  cases.  Thus,  by 
1759,  there  were  at  least  seven  courts  in  Calcutta — Court  of  Appeal,  quarter  sessions 
comprising  the  governor  and  council  or  a  part  of  that  body,  mayor’s  court,  the  court 
of  request,  and  three  zamindari  courts.10  Despite  the  profusion  of  courts,  however, 
the  administration  of  justice  in  these  courts  was  not  very  satisfactory.  The  7th  Report 
of  the  Committee  of  Secrecy  appointed  to  enquire  into  the  state  of  the  East  India 
Company  critically  observed  that  although  the  members  of  the  mayor’s  court  were 
required  to  administer  English  law,  these  non-professional  judges  were  not  educated 
in  the  knowledge  of  those  laws  (being  traders  and  businessmen)  and,  therefore,  relied 
upon  the  counsel  procured  through  the  court  ol  directors  to  guide  their  conduct."  This 
led  to  corruption,  partiality  and  an  inherent  bias  when  it  came  to  the  administration 
of  justice  by  these  courts. 

Supreme  Court  of  Judicature  in  Bengal  and  the  Clash  of  Powers 

The  report  caused  a  furore  upon  presentation  in  the  House  of  Commons.  A  new 
law — the  Regulating  Act  of  1773— replaced  the  mayor’s  courts  with  the  Supreme 
Court  of  Judicature  at  Fort  William  in  Bengal.  The  Supreme  Court  was  to  consist  of  a 
chief  justice  and  three  other  puisne  judges,  who  had  to  be  barristers  of  either  England 
or  Ireland,  and  of  not  less  than  five  years’  standing.12 

The  Supreme  Court  itself  was  established  at  Fort  William  pursuant  to  a  royal 
charter  issued  on  26  March  1774 — a  direct  result  of  the  Regulating  Act  of  1773. 
On  19  October,  1774,  the  judges  of  the  Supreme  Court  reached  the  shores  of  India 
travelling  in  the  Earl  of  Ausberham  and  were  saluted  by  cannon  shots.13  The  Chief 
justice  noticing  the  crowd  of  Indians  with  bare  legs  and  feet  commented  to  his 
brother  judges,  “I  trust  brothers,  we  shall  not  be  long  in  the  country  before  these 
wretched  victims  of  oppression  are  provided  comfortably  with  shoes  and  stockings.” 
This,  perhaps,  summed  up  the  intentions  behind  the  creation  of  this  new  body  for  the 
administration  of  justice  in  India.14 

The  Regulating  Act  conferred  the  Supreme  Court  with  civil,  criminal, 
ecclesiastical,  equity  and  admiralty  jurisdiction.  The  court  was  also  empowered  to 
make  its  own  rules  of  procedure  and  such  other  acts  necessary  for  the  exercise  of  its 
jurisdiction.  In  exercise  of  such  rule  making  powers,  Sir  Elijah  Impey,  when  appointed 
the  chief  judge  of  the  sadar  diwani  adalat,  prepared  the  first  set  of  judicial  regulations 
in  1781  consisting  of  95  sections,  which  was  commonly  known  as  Impey’s  Code.'3 
It  was  the  first  code  of  procedure,  even  before  the  promulgation  of  those  written  by 
Thomas  Babington  Macaulay. 

The  local  jurisdiction  of  the  Supreme  Court  was  confined  to  the  town  of 
Calcutta,  which  was  deemed  to  be  bounded  on  the  west  side  by  the  river  Hooghly 
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INTERESTINGLY,  the  merger  of  all 
jurisdictions  in  a  single  tribunal,  as 
in  the  Supreme  Court  of  Judicature 
in  the  three  presidency  towns,  was 
a  progressive  step  when  compared 
with  the  court  system  prevalent  in 
England  at  the  time.  It  preceded  by 
a  full  century  the  Judicature  Act  in 
England,  which  attempted  to  achieve 
the  same  goal.23 


and  on  other  sides,  by  a  ditch  commonly  called  the  “Maratha  Ditch”,  which  had 
been  dug  to  protect  the  presidency  from  the  raids  of  Maratha  armies  from  the  West.16 
Within  this  limit,  the  court  exercised  all  its  jurisdictions,  civil  and  criminal,  except 
ecclesiastical  jurisdiction,  which  was  not  applied  to  Hindus  and  Muslims  beyond  the 
granting  of  probate  of  goods.  The  persons  residing  within  the  local  jurisdiction  of 
the  Supreme  Court  numbered  4, 13, 182. 17  The  court  also  exercised  all  aspects  of  its 
jurisdiction  upon  British-born  subjects  who  were  resident  in  the  provinces  within  the 
presidency  of  Bengal  or  within  the  subordinate  government  of  Agra.  The  number  of 
such  persons  as  per  the  census  conducted  in  1853  was  22,387.18  The  Indians  within 
these  provinces  were  subject  to  the  jurisdiction  of  the  court  provided  they  had  entered 
into  an  agreement  in  writing  with  any  of  British  subjects  and  had  agreed  to  submit 
themselves  to  its  jurisdiction,  and  'if  the  value  of  such  dispute  exceeded  Rs  500,  or 
had  voluntarily  availed  of  the  court’s  jurisdiction  for  any  purpose.16  All  persons  who 
were  in  the  employment  of  the  East  India  Company  or  any  British  subject,  directly  or 
indirectly,  were  subject  to  the  civil  and  criminal  jurisdiction  of  the  court  in  a  similar 
manner  as  their  masters.  The  admiralty  jurisdiction  of  the  court  extended  over  the 
provinces  of  Bengal,  Bihar  and  Orissa  as  well  as  the  adjacent  islands  in  respect 
of  all  civil  and  maritime  causes  as  well  as  over  all  crimes  committed  upon  the 
high  sea.20  The  ecclesiastical  jurisdiction  of  the  court  was  exercised  as  in  the 
dioceses  in  London.21  The  court  was  also  vested  with  equity  jurisdiction  such 
as  the  courts  of  chancery  in  England.22 

Decisions  from  the  Supreme  Court  could  be  appealed  to  the  King 
in  Council,  provided  the  appeal  was  referred  within  six  months  and  the 
amount  exceeded  1000  pagodas.  The  tribunal  finally  opened  on  17  October 
1774.  The  Supreme  Court  was  initially  housed  in  the  same  building  as  the 
mayor’s  court  but,  due  to  lack  of  space,  it  shifted  to  the  house  of  Archibald 
Keir  at  a  rent  of  Rs  2500  a  month.  William  Hickey,  a  noted  attorney  of  the 
Supreme  Court,  wrote  in  his  memoirs,  that  “the  structure  was  a  noble  pile 
of  buildings  close  to  the  edge  of  the  river  at  Chandpal  Ghat”.24  This  building  was 
subsequently  purchased  by  the  government  in  1800. 

The  initial  years  of  the  Supreme  Court  witnessed  a  severe  power  struggle 
between  the  court,  on  one  hand,  and  the  governor  general  in  council,  on  the  other. 
Although,  Impey  and  Warren  Hastings,  who  were  the  Chief  Justice  and  Governor 
General,  respectively,  were  known  to  be  good  friends,25  none  of  them  yielded  ground 
in  the  battle  of  superiority  between  the  two  institutions.  In  fact,  the  Supreme  Court 
exercised  its  supervisory  powers  over  the  judicial  officers  appointed  by  the  provincial 
government,  and,  in  a  case  popularly  known  as  the  Patna  case,26  committed  the 
officers  to  custody  and  directed  them  to  pay  damages  of  Rs  3  lakhs  on  the  ground 
that  they  had  illegally  exercised  judicial  powers.  Similarly,  in  another  case  known  as 
the  Commaludin  case,27  when  one  Commaludin  Ali  Khan  had  been  kept  in  detention 
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Warren  Hastings  was  the 
first  governer  general  of 
India  from  1773  to  1785 


on  account  of  non-payment  of  revenue,  the  Supreme  Court  issued  a  writ 
of  habeas  corpus  for  his  release,  holding  that  every  person  was  entitled  to 
protection  of  English  law  in  case  of  oppression.  Furthermore,  the  interference 
of  the  Supreme  Court  in  matters  relating  to  collection  of  revenue  created  a 
flashpoint  between  Hastings  and  Impey. 

Matters  came  to  a  head  in  the  Cossijurah  case,  when  the  Supreme  Court 
issued  a  writ  against  the  zamindar  of  Cossijurah  for  illegal  collection  of  revenue 
and  sought  to  execute  the  same  through  the  sheriff  and  his  staff. 38  Hastings 
obtained  an  opinion  from  Sir  John  Day,  the  advocate  general,  that  the  exercise 
of  jurisdiction  by  the  Supreme  Court  on  revenue  matters  was  illegitimate.  He 
ordered  his  combatant  forces  to  be  stationed  at  Midnapore  near  the  zamindar 
to  prevent  the  execution  of  the  judicial  process  by  the  sheriff. 24  Apart  from  force, 
Hastings,  the  wily  administrator  that  he  was,  resorted  to  appeasing  Impey 
through  a  plump  appointment.  Accordingly,  Hastings  laid  a  trap  and  offered  Impey 
the  post  of  the  chief  judge  of  the  sadar  diwani  adalat.  Strangely,  Impey  accepted  the 
appointment.  This  resulted  in  his  ignoble  recall  along  with  the  initiation  of  impeachment 
proceedings  in  the  British  Parliament  which,  however,  was  subsequently  dropped. 

The  conflict  between  the  Supreme  Court  and  the  Governor  in  Council  was 
further  exacerbated  by  the  ambiguous  expressions  used  in  the  Regulating  Act. 
Macaulay  criticised  the  law  by  observing  that  it  had  omitted  to  define  the  limits  of 
the  two  independent  powers,  one  judicial  and  the  other  political,  “with  carelessness 
scandalously  common  in  English  legislations”.30  These  disconcerting  events  in  India, 
and  the  criticism  faced  at  home,  prompted  the  British  Parliament  to  enact  the  Act 
of  Settlement,  1781,  through  which  the  powers  of  the  Supreme  Court  were  taken 
away  with  respect  to  revenue  matters  and  a  “board  of  revenue”  was  constituted.31  The 
legislation  also  declared  that  the  court  had  no  jurisdiction  over  the  orders  made  by 
the  Governor  in  Council  in  public  capacity.  Therefore,  the  Act  of  Settlement  clearly 
delineated  the  powers  of  the  Supreme  Court  and  the  Governor  in  Council  in  the 
public  administration  of  the  presidencies  in  India. 


Ihe  Law,  Lawyers  and  Judges 

Substantively,  the  law  administered  by  the  court  was  not  the  common  law  of 
England,  but  as  much  of  it  as  was  “applicable  to  the  circumstances”  of  the  settlement. 32 
Statutes  extended  to  India  and  regulations  framed  by  the  Governor  in  Council  were 
also  administered  by  the  court.  Hindu  or  Muslim  (then  called  “Mahomedan”)  law 
and  usages  were  applied  to  cases  involving  inheritance,  succession  of  land,  rent,  goods 
and  all  matters  of  contract  and  dealings  between  parties  where  both  the  parties  or  at 
least  the  defendant  was  a  Hindu  or  Muslim,  as  per  their  respective  religions. 

The  beginning  of  the  Supreme  Court  was  not  an  auspicious  one.  Far  from  liking 
it,  the  people  developed  a  great  dread  of  it.  The  judges  were  strangers  from  a  foreign 
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Papers  relating  to  the  case 
of  Raja  Nund  Coomer 
(Nandakumar),  dated 
1775.  Source:  Asiatic 
Society,  Calcutta 
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ALTHOUGH  NUND  COOMER'S  hanging 
had  sent  shock  waves  through  the  local 
inhabitants,  it  may  be  of  interest  to  note  that 
the  locals  used  to  throng  the  place  where 
public  executions  were  held  by  the  company  as 
some  sort  of  festivity.  In  fact,  the  road  which 
presently  runs  through  that  place  in  Calcutta  is 
called  “Fancy  Lane”,  having  its  origin  not  from 
the  light-hearted  English  word  “fancy”,  but 
from  the  ominous  Bengal  expression  “fanshi”, 
which  means  “hanging  by  the  neck”.36 


land,  who  administered  a  different  law,  and  in  a  language  that 
was  alien  to  the  masses.  Impey  and  his  brother  judges  were  too 
pompous  and  supercilious  to  mix  with  the  ordinary  lay  gentry 
and  popularise  the  court  and  judicial  system  with  the  masses.  On 
the  contrary,  Impey ’s  decision  to  hang  Maharaja  Nund  Coomer 
for  an  act  of  forgery  created  a  public  outcry  that  did  not  help  the 
cause  of  establishing  the  court  as  an  instrument  of  dispensing 
fair  and  benevolent  justice  in  the  public  eye.33  Even  Nund 
Coomer ’s  prayer  seeking  leave  to  appeal  to  the  King  in  Council 
was  refused,  and  the  severity  of  the  sentence  led  Macaulay  to 
call  it  “judicial  murder”.34  Interestingly,  on  a  similar  allegation 
of  forgery,  the  quarter  sessions  at  Calcutta  had  punished  one 
Frasier  Russell  with  a  much  milder  sentence,  of  “being  whipped 
around  the  town  at  the  cat’s  tail”,  and  had  set  aside  the  death  sentence  awarded 
to  another  Indian  for  the  same  offence,  Radha  Charan  Mitter.33 

With  the  passage  of  time,  however,  the  reputation  of  the  Supreme  Court 
improved.  It  saw  judges  such  as  Sir  William  Jones,  who  had  replaced  Stephen 
LeMaistre  in  the  court.  He  was  an  erudite  and  a  knowledgeable  scholar  and 
people  used  to  frequent  his  court  to  hear  him  deliver  his  summings-up  to  the 
jury.  Jones  was  well-read  in  ancient  Hindu  texts  and  Muslim  law.  He  relied 
on  the  gloss  of  Sankara  which  can  be  eloquently  pronounced  as  follows:  “God 
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Portrait  of  Sir  William  Jones,  a 
judge  of  the  Supreme  Court  of 
Calcutta,  by  Joshua  Reynolds 


Sir  Barnes  Peacock  was 
the  last  Chief  Justice  of  the 
Supreme  Court  of  Calcutta. 
He  was  later  appointed  the 
first  Chief  Justice  of  the  High 
Court  of  Calcutta.  Source: 
High  Court  of  Calcutta 


having  created  the  four  classes,  had  not  yet  completed  his  work:  but  in  addition  to 
it,  lest  the  royal  and  military  class  should  become  insupportable  through  their  power 
and  ferocity,  he  produced  the  transcendent  body  of  law;  since  law  is  the  king  of  kings, 
far  more  powerful  and  rigid  than  they.  Nothing  can  be  mightier  than  law,  by  whose 
aid,  as  by  that  of  the  highest  monarch,  even  the  weak  may  prevail  over  the  strong.”37 

The  later  chief  justices  of  the  court  such  as  Sir  Charles  Grey  and  Sir  Lawrence 
Peel  were  also  important  figures.  Grey  abolished  the  practice  requiring  all  Hindu 
witnesses  except  pundits  to  swear  on  the  water  of  the  Ganges. 38His  reputation  as  a 
chief  justice  was  even  applauded  in  the  London  Jurist  which  observed  “with  all  the 
technicality,  costliness  and  tediousness  of  the  King’s  courts,  they  are  unquestionably 
held  in  high  respect  by  the  natives,  who  place  the  firmest  confidence  in  the  skill  of 
the  bar,  and  in  the  impartiality  and  integrity  of  the  bench”.39  Both  Grey  and  Peel 
upon  their  retirement  were  appointed  as  members  of  the  judicial  committee  at  the 
Privy  Council. 

The  last  Chief  Justice  of  the  Supreme  Court  was  Sir  Barnes  Peacock,  a  highly 
distinguished  barrister  and  jurist,  who  was  formerly  the  law  member  of  the  supreme 
council  when  Tord  Dalhousie  was  the  Governor  General  of  India.  After  the  Indian 
Uprising  of  1857,  when  the  British  Crown  took  over  the  administration  of  the  Indian 
dominions,  the  dual  judicial  system  of  the  Supreme  Court  and  the  sadar  courts  were 
merged  into  one,  namely,  the  High  Court  of  Calcutta.  Peacock  went  on  to  become 
the  first  Chief  Justice  of  this  institution  in  1862. 

The  bench  was  assisted  by  a  bar  comprising  English  barristers  and  attorneys  of 
law.  Tire  court,  however,  limited  the  number  of  barristers  to  12  to  avoid  unnecessary 
competition.  Thomas  Farrer  was  the  first  to  be  admitted  to  the  Supreme  Court  bar. 
He,  in  fact,  defended  Nund  Coomer  in  the  infamous  trial.40  At  that  time,  barristers 
seeking  admission  to  the  bar  required  a  licence  from  the  East  India  Company. 

John  Day  was  the  first  advocate  general  of  the  government  and  was  a  renowned 
member  of  the  bar.  Other  prominent  members  of  the  bar  such  as  Sir  Francis 
Macnaghten  and  John  Royds  were  subsequently  elevated  to  the  bench.  Longueville 
Clarke,  another  prominent  member  of  the  bar,  was  instrumental  in  the  establishment 
of  the  Bar  Library  Club  in  1825. 

The  litigation  in  the  Supreme  Court,  however,  was  ruinously  costly.  The 
Calcutta  Chronicle  reported  that  the  litigation  over  the  property  of  Omichund,  a 
wealthy  businessman,  which  commenced  with  a  fund  of  Rs  35  lakhs  had  dwindled  to 
a  mere  sum  of  Rs  5  lakhs  and  as  the  parties  awaited  the  decision  of  the  court,  it  was 
reported  that  “the  conqueror  will  acquire  bays”. 


ANTHONY  FAY,  an  Irish  barrister  was,  however,  admitted  to 
the  bar  by  Impey  without  such  licence  owing  to  the  fact  that  Fay 
had  been  called  to  the  bar  from  Lincoln’s  Inn  like  Impey  himself. 
Little  did  the  Chief  Justice  know  that  Fay  would  be  instrumental  in 
preparing  the  papers  of  his  own  impeachment!41 
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Provincial  Court  of  Appeal  at  Bankipore,  Patna.  Sketch  by 
Charles  d’Oyly,  c.1827 


Lord  Cornwallis  served  as  the  Governor  General 
of  Bengal,  1786—1793,  After  The  British 
Empire  in  India,  Vol.  II 


A  document  containing  a  Sadar  Nizamat  Adalat 
proceedings,  in  which  the  District  Magistrate  ofSylhet 


Judgement  of  sadar  diwani  adalat.  Kalian  Singh 
v.  Kirpa  Singh.  Source:  High  Court  of  Patna 


orders  for  issue  of  notice  and  for  sending  important 
documents  connected  with  the  case.  Source:  Khuda  Baksh 
Oriental  Public  Library,  Patna 
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Mace  of  the  Sadar  diwani 
adalat  with  the  insignia  of 
the  East  India  Company, 
two  prancing  lions  with 
the  inscription  AUSPICIO 
REGIS  SENATUS 
ANGLIE.  the  upper  part 
is  in  the  shape  of  a  vase 
with  4  floral  legs  attached 
to  the  handle.  The  lid  is 
in  the  shape  of  the  English 
Crown.  Source:  Victoria 
Memorial,  Kolkata 


Evolution  of  the  Adalat  System  in  the  Province  of  Bengal,  Bihar  and  Orissa 

The  Act  of  Settlement  not  only  restrained  the  Supreme  Court  from  exercising 
jurisdiction  over  acts  done  pursuant  to  order  of  the  governor  general  and  his  council, 
but  conferred  legal  status  on  the  sadar  courts  by  declaring  them  as  courts  of  record 
and  providing  for  appeal  from  their  judgments  to  the  King  in  Council,  in  civil  cases 
valued  at  £5,000  and  upwards.42  The  Act  of  Settlement,  therefore,  for  the  first  time 
gave  legal  recognition  to  the  establishment  of  a  dual  justice  system  in  India  under  the 
company — one  in  the  presidency  towns  headed  by  the  Supreme  Court  established 
by  the  British  Crown,  and  the  other  in  the  provinces  under  the  auspices  of  the  sadar 
diwani  adalat  and  sadar  nizamat  adalat  established  by  the  company.  The  said  Act  also 
empowered  the  Governor  in  Council  to  make  regulations  for  good  governance  in  its 
Indian  territories. 

The  governor  general,  Lord  Cornwallis  further  strengthened  the  adalat  system. 
Tne  most  fundamental  change  brought  about  by  Cornwallis  was  to  separate  the 
authorities  in  charge  of  revenue  collection  from  the  adjudicatory  framework.  This 
was  achieved  by  the  Regulations  of  1793,  where  the  collectors  were  divested  of  their 
adjudicatory  powers  and  such  power  was  vested  in  the  sadar  court.43  The  regulation 
merged  the  sadar  diwani  adalat  and  the  sadar  nizamat  adalat  into  a  single  court 
comprising  the  governor  general  in  council  being  assisted  by  the  head  Qazi  of  Bengal, 
Bihar  and  Orissa,  and  two  muftis  in  criminal  matters.  It  provided  for  setting  up  of 
four  provincial  courts  of  appeal  and  circuit  courts  at  Calcutta,  Dhaka,  Murshidabad 
and  Patna.  The  provincial  courts  were  to  be  presided  over  by  three  judges  respectively. 
The  regulations  further  provided  for  24  zilla  and  three  city  courts  presided  by  a  judge, 
who  would  also  act  as  a  magistrate  exercising  superintendence  and  control  over  police 
administration.  These  three  tiers  of  judiciary  were  called  “European  courts”,  as  they 
were  manned  only  by  European  officials.  The  last  tier  in  the  judicial  system  was  the 
only  “native  court”,  whose  officers  were  known  as  the  “commissioners”,  and  were 
chosen  from  amongst  the  principal  proprietors  of  land,  farmers,  tehsildars,  managers, 
merchants  or  traders  among  other  such  similar  people.44 

The  sadar  diwani  adalat  was  an  appellate  forum  where  appeal  lay  from  the  orders 
and  decrees  passed  by  the  provincial  courts.  The  court  also  exercised  superintendence 
and  disciplinary  control  over  the  said  courts  and  other  subordinate  courts.  Similarly, 
the  nizamat  adalat  exercised  supervisory  powers  over  the  daroga  or  faujdari  adalat  and 
circuit  courts.  Sentences  imposed  by  it,  including  death  sentence,  were  final  but  could 
be  pardoned  by  the  governor  general  in  council. 

By  the  beginning  of  the  19th  century,  the  sadar  courts  were  well  established  in 
the  provinces  of  Bengal,  Bihar  and  Orissa,  and  its  jurisdiction  had  even  been  extended 
to  Benares.  By  1805,  its  territorial  jurisdiction  had  further  been  extended  to  Oudh 
and  Bundelkund.  The  French  settlement  of  Chandernagore  and  the  Dutch  settlement 
of  Chinsura  were  also  included  by  the  right  of  conquest.45 
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“Jungle  Justice”,  engraving  from  late 
18th  century.  The  judicial  officers 
were  required  to  tour  their  district for 
dispensing  justice.  After  Curry  &  Rice 
by  Capt.  Geo.  F.  Atkinson 


Gangajali  or  vessels  to  contain  water 
from  the  Ganges.  Hindus  attesting  in 
court  could  be  asked  to  take  oath  on  the 
sacred  water  of  the  Ganges.  Indeed,  there  were 
interesting  instances  of  witnesses  managing  to  get 
water  from  the  Ganges  replaced  with  ordinary  water 
and  getting  aiv ay  with  not  telling  the  truth.  Source: 
High  Court  of  Madhya  Pradesh  in  Jabalpur.  Photo:  Vinay 

Thakur 


The  rapid  growth  in  its  territorial  jurisdiction  resulted  in  a  sudden  increase  in 
the  workload  of  the  sadar  adalat.  To  reduce  such  workload,  the  pecuniary  value  of 
its  civil  appellate  jurisdiction  was  hiked  to  Rs  5,000.  In  1833,  the  hierarchy  in  the 
sadar  courts  was  again  altered,  by  abolishing  the  intermediate  provincial  courts,  and 
the  jurisdiction  of  such  court  to  try  suits  above  Rs  5,000  was  vested  in  the  zilla  and 
city  courts,  whereas  their  appellate  jurisdiction  was  conferred  to  the  diwani  adalat. 
The  diwani  adalat  was  also  empowered  to  hear  special  appeals  (second  appeals)  from 
appellate  orders  of  the  zilla  court  on  important  questions  of  law.  Initially,  the  diwani 
adalat  did  not  have  the  power  to  entertain  appeals  against  British  subjects  and  such 
appeals  were  entertained  by  the  Supreme  Court  of  Bengal.  However  by  1836,  the 
sadar  diwani  adalat  was  also  empowered  to  entertain  such  appeals  against  British 
subjects.  Any  appeals  from  the  judgments  of  the  adalat  lay  to  the  Privy  Council,  in 
respect  of  suits  valued  above  Rs  10,000. 


The  Law  Administered  at  the  Sadar  Adalats 

The  Act  of  Settlement  of  1781  empowered  the  provincial  government  to 
make  delegated  legislation  (regulations)  applicable  in  India.  Such  regulations  were  a 
principal  source  of  codified  law  administered  by  the  sadar  courts.  The  Charter  Act  of 
1833  enlarged  the  legislative  power  of  the  governor  general  in  council  and  authorised 
the  council  to  make  primary  legislation  (statutes)  applicable  throughout  India.46  It 
provided  for  the  appointment  of  a  law  commission  for  making  enquiries  into  the 
nature  and  operation  of  all  laws  and  recommending  changes  to  them.  Consequently, 
the  first  law  commission  was  appointed  in  1834.  The  Charter  Act  brought  an  end 
to  the  era  of  delegated  legislation  and  ushered  in  the  period  of  primary  legislation 
applicable  to  the  whole  of  India.  Acts  so  promulgated  by  the  governor  general  in 
council  became  the  other  source  of  statutory  law  administered  by  sadar  courts. 

Hindu  law  was  applied  to  civil  suits  between  Hindus  regarding  matters  of 
succession,  inheritance,  marriage,  caste  and  all  religious  usages  and  customs.  Similarly, 
Islamic  law  was  applied  to  suits  between  Muslims  over  such  matters.  In  respect  of 
other  indigenous  communities  in  India,  the  law  and  custom  of  that  community  was 
applicable  to  suits  between  themselves.  In  the  absence  of  any  specific  rule,  judges 
decided  cases  according  to  their  impressions  of  justice,  equity  and  good  conscience. 

Hindu  and  Muslim  law  for  this  purpose  not  only  referred  to  the  sacred  law  of 
the  texts,  but  also  to  the  customs  and  usages  entrenched  upon  the  sacred  law — for 
example,  single-heir  succession  or  retention  of  law  of  succession  by  converts  etc.  There 
was  a  difference  of  opinion  as  to  whether  customs  and  usages  in  derogation  of  sacred 
law  ought  to  be  accepted  till  it  was  settled  by  the  Privy  Council  in  a  later  decision.47 

Ordinarily,  the  British  rulers  were  reticent  in  changing  the  traditional  laws 
and  customs  of  the  people,  unless  such  traditions  were  “hurtful  to  the  authority  of 
government  or  to  the  interest  of  society”.48  There  were  instances,  however,  when  certain 


A  feline  head  silver  mace  of  a  sadar 
diwani  adalat.  Source:  Trustees  of  the 
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Lithograph  showing  the 
entrance  to  the  Sadar 
Diwani  Adalatfrom 
1772  CE.  Source:  High 
Court  of  Calcutta 


practices  were  prohibited  through  regulations.  For  example,  in  1802,  infanticide  was 
prohibited  and  declared  as  wilful  murder  punishable  by  death.49  Begar  or  forced  labour 
was  prohibited  in  1820  and  slavery  in  any  form  was  made  unrecognisable  in  any  court 
within  the  territory  under  the  East  India  Company.50  The  abolition  of  begar  gave  rise 
to  various  protests  by  the  zamindars  in  Bengal,  and  one  such  petition  of  protest  from 
Sylhet  (presently  in  Bangladesh)  was  signed  by  as  many  as  680  signatories. 

The  most  significant  step  was  the  abolition  of  sati.  Upon  the  request  of  Lord 
Wellesley,  the  judges  of  the  nizamat  adalat,  by  a  letter  dated  5  June  1805,  had  advised 
the  government  not  to  abolish  the  practice  of  sati  totally,  but  to  restrict  it  in  certain 
cases  which  were  not  even  sanctioned  under  Hindu  law,  according  to  the  pundits 
of  the  adalat.51  Accordingly,  in  1813,  the  practice  of  sati  was  partially  prohibited  in 
respect  of  girls  under  16  years,  pregnant  women  or  women  with  children  under  the 
age  of  four  years.  Drugging  widows  was  prohibited,  and  the  presence  of  a  police 
officer  was  made  mandatory  at  the  funeral  pyre  to  ensure  compliance  of  such  orders. 
However,  this  injunction,  in  fact,  appeared  to  have  given  the  practice  an  official 
sanction  and  a  boost.  The  number  of  times  sati  occurred  in  the  presidency  of  Bengal 
spiked  from  378  in  1815  to  839  in  1818. 52  This  steeled  the  resolve  of  the  government 
to  go  for  an  absolute  ban  of  the  practice. 

This  resolve  was  further  reinforced  by  the  educated,  liberal-minded  Indians 
of  the  time  such  as  Raja  Ram  Mohan  Roy  and  Ishwar  Chandra  Vidyasagar  among 
others.  The  debate  between  Roy  and  the  traditionalists  was  of  particular  interest,  since 
both  sides  relied  upon  Hindu  scriptures  to  attack  or  defend  the  validity  of  the  practice 
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of  sati.  Furthermore,  even  the  minority  opinion  of  the  third  judge  of  the  nizamat 
adalat  in  1821  was  in  favour  of  an  absolute  ban  upon  the  practice  of  sati,  which  the 
judge  described  as  “a  reproach  to  our  government”/  ’  Finally,  Lord  Bentinck  abolished 
the  practice  of  sati  and  made  it  punishable  as  culpable  homicide  by  the  Bengal  Sati 
Regulation  Act  of  1829. 54 

Recent  scholarship  focusing  upon  the  legal  and  political  debates  surrounding 
sati  has  pointed  out  that  this  was  the  first  time  that  a  vocabulary  of  “rights”  began  to 
be  used  in  such  debates.  Tanika  Sarkar  argues,  for  instance,  that  the  debate  over  sati 
shifted  from  the  terrain  of  scripture  to  the  terrain  of  consent,  making  the  widow’s 
consent  primary  to  the  legitimacy  of  the  practice.55  The  debate  over  sati  also  saw  the 
origins  of  political  and  cultural  frameworks  that  would  go  on  to  become  significant 
in  the  coming  years  (and  continue  to  be  so  even  today):  specifically,  the  idea  that  the 
domain  of  “personal  law”  or  the  manner  in  which  religious  communities  regulated 
themselves  should  be  kept  off  limits  from  state  intervention.56 

In  criminal  matters,  Islamic  law,  as  modified  by  regulations,  was  applied.  In 
Bengal,  like  in  other  parts  of  India,  the  branch  of  Islamic  law  was  the  one  enunciated 
by  Abu  Fianafi  and  his  disciples,  Abu  Yusuf  and  Mohammad.  For  example,  the 
Regulation  of  1790  provided  that  in  trials  for  murder,  evidence  of  criminal  intention 
as  inferred  Irom  all  the  circumstances  of  the  case  and  not  merely  from  the  nature  of 
the  weapon  of  assault  was  relevant.57 

Sentencing  penology  was  contemporised  by  the  Regulation  of  1792,  wherein 
the  sentence  of  “mutilation”  was  substituted  by  imprisonment  and  hard  labour.  By 
the  same  regulation,  the  nizamat  adalat  was  empowered  to  pass  a  sentence  of  death 
instead  of  granting  diyat  (blood  money)  to  the  heir.  ''8 

The  law  of  evidence  in  trials  was  also  substantially  altered  by  regulations. 
Evidence  of  witnesses  who  were  not  of  the  Muslim  faith  was  directed  to  be  given 
the  same  validity  and  importance  as  that  of  Muslim  witnesses.56  Another  regulation 
directed  the  magistrate  to  question  the  prisoner  at  the  time  of  commitment,  and 
to  record  his  answer  in  the  proceedings,  including  the  specification  of  witnesses 
named  by  him  —  the  first  steps  of  due  process  in  trial.60  Leading  questions  were  also 
prohibited  to  the  witnesses,  except  by  the  judge  and  the  opposite  party. 

In  Act  II  of  1855,  to  improve  further  the  law  of  evidence,  all  persons  (except 
minors  below  seven  years  and  insane  persons)  including  relations  could  be  examined 
as  witnesses,  and  the  evidence  of  one  witness  was  sufficient  to  prove  any  facr,  except 
a  charge  of  treason,  perjury  or  accomplice  evidence.61  The  Act  also  incorporated 
the  provision  that  no  new  trial  was  required  to  be  held  on  the  ground  of  improper 
admission  or  rejection  of  evidence,  if  there  was  other  evidence  to  justify  the  decision. 
In  conclusion,  therefore,  the  traditional  law,  both  in  substantive  and  in  procedural 
matters,  was  substantially  “anglicised”  by  various  regulations  in  the  sadar  court  era. 
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Lawyers  and  Judges 

The  sadar  court  was  initially  manned  by  the  governor  general  and  his  council.  It  was, 
however,  unable  to  deal  with  the  burgeoning  workload  as  a  major  part  of  the  council  s 
time  was  spent  in  dealing  with  administrative  and  legislative  matters,  leaving  hardly 
any  opportunity  for  substantial  judicial  work.  Accordingly,  in  1797,  the  constitution 
of  the  sadar  court  was  altered  and  the  court  was  directed  to  comprise  three  judges 
consisting  of  a  chief  judge  who  was  to  be  a  member  of  the  council,  and  the  first  and 
second  judge,  who  were  to  be  covenanted  civil  servants.  Sir  Peter  Speke  was  appointed 
as  the  first  chief  judge  with  the  salary  of  £6,000,  and  John  Lumsden  (the  registrar) 
and  Henry  Thomas  Colebrooke  (an  authority  on  Hindu  law)  were  appointed  the  first 
and  second  judges  respectively.62 

In  1811,  the  constitution  of  the  court  was  further  altered  and  it  was  directed  that 
the  court  would  consist  of  the  chief  judge  and  as  many  judges  as  the  governor  general 
in  council  may  deem  fit  and  proper.63  It  was  further  provided  that  the  chief  judge 
need  not  be  a  member  of  the  council.  Till  then,  it  was  not  mandatory  for  the  judges 
appointed  in  the  sadar  court  to  possess  judicial  experience.  Sir  John  Leach,  master  of 
rolls,  commenting  on  the  lack  of  expertise  of  the  judicial  personnel  in  the  sadar  courts 
of  Bombay,  observed  that  they  were  “not  acquainted  with  law  or  justice  ’.64  Therefore, 
by  the  Regulation  of  1811,  it  was  provided  that  a  judge  in  the  sadar  court  must  have 
three  years’  experience  in  the  provincial  court  of  appeal  or  nine  years’  experience  in 
any  judicial  tribunal. 

With  respect  to  the  pleaders  in  the  sadar  court,  the  Regulation  of  1814 
empowered  the  sadar  diwani  adalat  to  enroll  any  number  of  vakils  as  might  be 
necessary  for  the  administration  of  good  justice.  No  examination  was  prescribed, 
but  satisfaction  as  to  good  character  was  a  prerequisite  for  issuing  a  sanad  to  the 
vakil.  Only  bona  fide  Indians  were  granted  such  permission,  and  they  had  to  take 
an  oath  before  acting  as  a  vakil  in  the  tribunal.  To  avoid  malpractice,  the  fees  of 
the  vakils  were  fixed  by  the  court  and  had  to  be  deposited  in  the  court.  There  was  a 
government  pleader  who  represented  the  government  in  legal  matters  and  was  barred 
from  accepting  private  briefs. 

Under  the  governor-generalship  of  Lord  Bentinck,  the  regulations  permitting 
admission  of  vakils  to  the  sadar  bar  were  liberalised,  and  any  person,  including 
Englishmen  and  Christians,  was  permitted  to  be  admitted,  provided  they  could  plead 
in  the  language  of  the  court  (Urdu  or  Hindustani).65  Similarly,  in  1846,  the  bar  was 
opened  to  barristers  and  attorneys. 

The  era  of  the  sadar  courts  came  to  an  end  after  the  Uprising  of  1857.  The 
uprising  resulted  in  the  promulgation  of  the  Government  of  India  Act,  1858.  Through 
this  act,  all  Indian  possessions  of  the  East  India  Company  were  taken  over  by  the 
British  Crown.  The  twin  streams  of  justice  coalesced,  and  the  sadar  courts  were 
wedded  to  the  Supreme  Court  “making  them  one  body  and  one  soul”.66  The  High 
Court  of  Judicature  in  Fort  William  in  Bengal,  which  was  established  by  the  High 
Courts  Act,  1861,  came  into  being  on  1  July  1862,  becoming  a  prominent  seat  of 
justice  in  British  India. 


BOMBAY 


The  Mayor’s  Court 

As  described  above,  the  origins  of  the  three  charter  courts  were  in  the  year  1726, 
when  the  court  of  directors  of  the  united  company  represented  by  petition  to  King 
George  I  that  there  was  great  want  of  a  proper  and  competent  power  and  authority  for 
the  more  speedy  and  effectual  administration  of  justice  in  civil  cases  and  for  the  trying 
and  punishing  of  capital  and  other  criminal  offences  and  misdemeanours  at  Madras, 
Fort  William  and  Bombay.  Accordingly,  the  existing  courts  were  superseded  and  King 
George  I  by  a  royal  charter  empowered  the  East  India  Company  to  establish  a  mayor’s 
court  at  each  of  the  three  settlements,  consisting  of  a  mayor  and  nine  aldermen  to  try 
hear  and  determine  all  civil  suits,  actions  and  pleas  between  parties  (the  system  has 
been  described  above).  Under  this  charter,  all  the  common  and  statute  law  at  that  time 
extant  in  England  was  introduced  into  the  Indian  presidencies.67 

Much  like  in  Calcutta,  there  was  a  fair  bit  of  dissension  with  respect  to  the 
functioning  of  the  court.  This  reached  its  height  in  the  matter  of  the  “cow-oath”.  This 
oath  required  all  Hindu  witnesses  to  take  the  oath  on  the  tail  of  a  cow.  It  was  found 
objectionable  to  a  significant  number  of  Hindu  castes  in  Bombay,  because  of  the 
sacred  place  occupied  by  the  cow  in  their  tradition,  which  was  ironical  considering 
that  such  an  oath  was  stipulated  precisely  for  that  reason!  Eventually,  the  government 
stepped  in  and  made  a  reference  to  the  court  of  directors  in  1746.  The  directors,  on 
the  advice  of  the  law  officers  of  the  Crown,  ordered  to  the  satisfaction  of  the  natives, 
that  the  cow-oath  should  no  longer  be  imposed. 


Letters  patent  by  King  George  III 
establishing  the  recorder’s  court  in 
Bombay  in  1798.  Source:  High 
Court  of  Bombay 
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A  new  charter  was  then  granted  in  1753,  re-establishing  the  mayor’s  court, 
with  limited  powers.  The  jurisdiction  and  procedures  of  the  mayor’s  court  have  been 
described  above,  in  the  section  dealing  with  Calcutta.  This  existed  in  Bombay  till 
1797 — unlike  in  Calcutta,  where  the  Supreme  Court  was  established  in  1774. 
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The  Rise  and  Fall  of  the  Recorder’s  Court 

The  mayor’s  court,  in  turn,  was  superseded  by  the  recorder’s  courts,  which  had 
jurisdiction  over  British  subjects  resident  within  the  British  territories  as  well  as  those 
residing  in  the  territories  of  native  princes  in  alliance  with  those  governments.  The 
laws  of  the  Hindus  and  Muslims  were  reserved  to  them;  and  an  appeal  lay  from  their 
decisions  to  the  King  in  Council. 

The  recorder’s  court  consisted  of  a  recorder,  who  was  a  practicing  barrister  of  five 
years  standing  appointed  by  the  Crown,  the  mayor  and  three  aldermen  of  Bombay. 
The  recorder  drew  an  annual  salary  of  £5,000  and  was  president  of  the  court.  The 
aldermen  of  Bombay  sat  with  the  president  by  turns  and  the  court  was  invested  with 
the  civil  and  criminal  jurisdiction  of  the  mayor’s  court  and  the  court  of  oyer  and 
terminer.  Its  jurisdiction  also  extended  to  ecclesiastical  and  admiralty  matters  and 

to  all  British  subjects  resident 
within  the  territory  under  the 
power  of  Bombay  government, 
as  also  the  territories  of  native 
princes  in  alliance  with  the 
Bombay  government,  who  were 
amenable  to  its  jurisdiction.  The 
first  recorder  of  Bombay  was 
Sir  William  Syre  who  arrived 
in  1799  and  presided  over  the 
recorder’s  court  “with  much 
integrity  and  skill”  till  his  death 
in  1802.  Under  his  auspices, 
the  functions  of  barristers  and 
attorneys  were  separated  and 
could  safely  be  said  to  be  the 
beginning  of  the  dual  system. 


Officers  of  the  recorder’s  court 
in  Bombay.  Note  the  colonial 
descriptions  of  the  different  officers. 
Source:  High  Court  of  Bombay 
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Admiralty  House,  Bombay. 

The  recorder’s  court  had  a 
seat  in  the  building.  Source: 
High  Court  of  Bombay 


The  respectability  of  the  bar  was  enhanced  by  the  arrival  of  English  barristers 
by  1803  when  Sir  James  Mackintosh  succeeded  Syre.  The  recorder’s  court  apart 
from  the  recorder,  mayor  and  nine  aldermen  consisted  of  a  prothonotary  on  the 
plea  side,  a  registrar  for  equity,  ecclesiastical  and  admiralty  matters,  a  master  in 
equity,  a  clerk  of  the  Crown,  a  solicitor  for  the  East  India  Company,  a  solicitor  for 
conducting  Crown  prosecutions,  a  clerk  of  small  causes,  an  attorney  for  conducting 
pauper  causes,  a  sealer,  a  qazi,  a  pundit,  three  barristers,  three  public 
notaries  admitted  by  the  ecclesiastical  court  of  Canterbury  and  seven 
advocates,  attorneys  and  proctors.68 

There  were  four  terms  on  the  plea  side  and  four  sessions  of  oyer 
and  terminer  and  gaol  delivery  every  year.  In  1799,  mofussil  courts  were 
established  which  were  subject  to  supervision  and  control  of  appellate 
jurisdiction  of  Governor  in  Council  and  small  causes  court  was  also 
established  for  the  recovery  of  the  debts  not  exceeding  Rs  175.  The 
jurisdiction  of  small  causes  court  was  subsequently  extended  to  debts 
of  Rs  350  in  1818,  to  Rs  500  in  1850,  to  Rs  1,000  in  1864  and  to  Rs  2,000  in 
1882.  Sir  James  Mackintosh,  who  resumed  his  office  as  recorder  in  June  1803,  served 
until  5  November  1811.  He  was,  in  turn,  succeeded  by  Sir  Alexander  Anstruther 
(1811-1819),  Sir  George  Cooper  (1819-1820),  Sir  William  Evans  (1820—1821)  and 
Sir  Edward  West  (1822-1828).  All  the  inhabitants  of  Bombay  were  subject  to  the 
jurisdiction  of  the  recorder’s  court  and  justice  was  administered  partly  according  to 
the  English  law  and  partly  according  to  Hindu  and  Islamic  customary  laws.  In  1812, 
the  police  as  well  as  petty  sessions  courts  were  established  in  Bombay.  The  recorder’s 
court  had  a  seat  in  the  building  known  as  “Admiralty  House”,  which  was  also  called 
“Hornby  House”. 

The  most  notable  case  tried  by  the  recorder’s  court  was  the  trial  of  William 
Erskine,  a  master  in  equity  and  a  magistrate  for  countenancing  frauds  in  his  office, 
and  another  one  which  brought  Sir  Edward  West,  the  recorder,  into  sharp  conflict 


Drawing  by  Charles  Scott 
depicting  the  recorder’s 
court  on  Apollo  Street, 
Bombay 
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with  the  local  bar,  in  respect  of  his  order  that  the  fees  charged  by  barristers  in  excess 
of  the  fees  usually  leviable  in  England  should  be  subject  to  the  scrutiny  and  final 
decision  of  the  master  in  equity  and  of  the  attorney.  West  eventually  suspended  all  the 
barristers  charging  excessive  fees  for  six  months.69 


The  Establishment  of  the  Supreme  Court  of  Judicature  at  Bombay 

The  friction  arising  from  the  extraordinary  attitude  adopted  by  Sir  Edward 
West  and  other  judges  towards  the  East  India  Company,  coupled  with  the  fact  that 
the  Supreme  Court  at  Calcutta  comprised  duly  qualified  judges  appointed  by  the 
Crown  itself  led  to  the  abolition  of  the  recorder’s  court  and  establishing  in  its  place 
of  the  Supreme  Court  of  Judicature  at  Bombay  by  issuance  of  the  charter  of  King 
George  IV  dated  8  December  1823  and  the  court  started  functioning  on  8  May  1824. 

Of  course,  there  had  always  been  a  conflict  between  the  judge  sent  by  the 
Crown  from  England,  as  opposed  to  the  judges  or  magistrates  appointed  by  the  East 
India  Company.  It  was  to  resolve  this  conflict  that  the  model  of  the  Supreme  Court 
established  at  Fort  William  in  1773  was  adopted  for  the  Supreme  Court  of  Bombay. 
The  Supreme  Court  consisted  of  a  chief  justice  and  two  puisne  judges,  who  should 
be  barristers  of  England  or  Ireland  of  not  less  than  five  years’  standing.  The  powers 
vested  in  the  recorder’s  court  were  transferred  to  the  Supreme  Court.  This  court  had 
five  distinct  jurisdictions:  civil,  criminal,  equity,  ecclesiastical  and  admiralty  within 
the  town  and  island  of  Bombay,  its  limits,  and  the  factories  subordinate  to  it,  and  the 
territories  subject  to  or  dependent  upon  the  government  of  Bombay.  An  appeal  lay 
from  the  decision  of  the  Supreme  Court  of  Judicature  to  the  queen  in  council  in  all 
suits  where  the  amount  in  dispute  was  of  the  value  of  Rs  10,000.  By  the  charter  of  the 
Supreme  Court  at  Bombay,  there  were  certain  restrictions  as  to  the  admission 
and  enrolment  of  advocates  and  attorneys. 

The  first  Chief  Justice  of  the  Supreme 
Court  was  the  last  recorder  of  Bombay, 
Sir  Edward  West  and  his  colleagues  Sir 
Charles  Chambers  and  Sir  Ralph  Rice  were 
appointed  as  first  judges  by  a  mention  in  the 
letters  patent.  However,  Chambers  eventually 
came  to  Bombay  and,  along  with  West,  attended 
the  inaugural  session  of  the  Supreme  Court  on 
8  May  1824.  The  intention  of  the  Crown 
in  establishing  the  Supreme  Court  was  to 
keep  a  check  on  the  East  India  Company’s 
government.  However,  every  effort  was  made 
by  the  government  to  frustrate  that  goal.  Upon 


Charter  issued  by  King  George  IV,  dated  8  December  1823, 
establishing  the  Supreme  Court  of  Bombay.  Source:  High 
Court  of  Bombay 


Sir  John  Peter  Grant  was  a 
judge  of  the  Supreme  Court 
of  Bombay  appointed  at  the 
time  of  the  establishment  of 
the  court  in  1824.  Source: 

High  Court  of  Bombay 


the  death  of  Sir  Edward  West,  Sir  John  Peter  Grant  was  appointed  as  a  judge.  The 
then  acting  Chief  Justice  was  Sir  Charles  Chambers.  The  court  issued  a  writ  of  habeas 
corpus  for  the  production  of  one  Moro  Raghunath  under  the  custody  of  his  grand 
uncle;  his  father-in-law  complained  that  the  guardian  was  an  evil  influence  on  the  boy. 
The  East  India  Company  administration  refused  to  honour  the  writ;  instead  Governor 
Malcolm  wrote  an  unprecedented  letter  on  3  October  1828  to  the  court  asking  it  to 
refrain  from  the  execution  of  its  writ.  The  two  judges  strongly  remonstrated,  taking 
exception  to  interference  with  the  judicial  process.  The  ensuing  standoff  took  a  toll; 
Chambers  died  of  strain.  Grant  was  left  as  the  lone  judge;  he  petitioned  the  sovereign, 
powerfully  reasoning  that  it  was  “not  heard  that  any  ministers  of  the  Crown  presumed 
to  dictate  to  the  King’s  judges  what  proceeding  should  be  allowed  or  disallowed  in  a 
matter  of  private  right  depending  before  them,  or  to  reprehend  them  for  what  they 
had  done  in  any  particular  case,  or  to  dictate  to  them  what  they  should  do  or  abstain 
from  doing  in  any  description  of  cases  that  might  afterwards  occur.’’  Awaiting  a  ruling 
of  the  Privy  Council,  Grant  shut  the  court  saying  it  would  be  opened  on  when  “its 
peaceful  authority”  was  re-established.  Sadly,  the  company’s  voice  prevailed  and  the 
Privy  Council  in  a  terse,  unreasoned  order,  rejected  the  judge’s  views.70 

In  1858,  the  court  was  again  embroiled  with  the  Bombay  government  on  the 
question  whether  the  police  commissioner  of  Bombay  had  a  legal  right  to  remove 
a  prisoner  to  Thane  Jail  without  the  sanction  of  the  Supreme  Court.  The  main 
reason  for  the  friction  from  time  to  time  was  that  the  Bombay  government  perceived 
rhat  the  Supreme  Court  had  jurisdiction  only  over  the  island  of  Bombay  and  had 
nothing  to  do  with  the  ordinary  administration  of  justice,  both  civil  and  criminal, 
in  the  mofussil.  The  inferior  courts  in  the  island  of  Bombay,  at  that  time,  were  the 
magistrates’  court,  for  the  Mahim  division,  opened  in  1830,  a  court  of  petty  sessions 
established  in  1836  and  the  small  causes  court  which  was  modified  by  Act  IX  of 
1850.  In  1861,  the  Supreme  Court  consisted  of  a  chief  justice  and  one  puisne  judge, 
13  advocates,  30  solicitors  and  attorneys,  an  accountant  general,  a  master  in  equity 
and  taxing  officer,  a  prothonotary  and  ecclesiastical  registrar,  a  clerk  of  the  Crown,  a 
deputy  clerk  of  the  Crown,  a  sheriff,  coroner,  deputy  coroner,  an  attorney  for  paupers, 
a  court  housekeeper  and  crier,  a  tipstaff,  a  marshall  and  a  deputy  marshall.71 

The  Supreme  Court  judges  were  barristers  having  five  years’  experience  at  the 
bar  and  were  appointed  by  the  Crown  and  held  office  during  the  pleasure  of  the 
Crown.  The  Supreme  Court  mainly  applied  English  law  in  civil  and  criminal  matters 
except  for  the  personal  law  of  Hindus  and  Muslims  relating  to  inheritance,  succession, 
contract  etc,  if  parties  to  the  suit  were  from  the  same  community.  Tie  priority  and 
prestige  of  judicial  administration  went  on  increasing  with  the  arrival  of  some  of 
the  judges  such  as  Sir  Erskine  Perry,  who  was  a  man  of  erudition,  integrity  and 
independence.  English  barristers  also  started  practising  in  Bombay  such  as  Thomas 
Anstey,  Sir  Michael  Westropp  and  G.  Atkinson.  The  jurisdiction  of  the  court  was 
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Charter  of  Queen  Victoria  appointing  Sir  Henry 
Roper  as  a  puisne  judge  of  the  Supreme  Court  of 
Bombay.  Source:  High  Court  of  Bombay 


limited  to  the  town  and  island  of  Bombay  as  was  held  by  the  Privy  Council  in  a 
conflict  between  the  Supreme  Court  and  the  governor,  Sir  John  Malcolm,  and  that 
it  did  not  have  appellate  jurisdiction  over  company’s  courts  in  the  mofussil.  There 
was  no  Indian  vakil,  barrister  or  solicitor,  known  to  have  practised  before  the  mayor’s 
court,  recorder’s  court  or  even  the  Supreme  Court  although  three  Indians  qualified 
themselves  as  solicitors  by  1859. 

The  antagonism  between  the  Supreme  Court  and  the  high  officers  of  the  East 
India  Company  resulted  in  passing  on  6  August  1861,  an  Act  of  British  Parliament 
abolishing  the  Supreme  Court,  the  sadar  diwani  adalats  and  the  sadar  faujdari  adalats, 
and  permitting  the  establishment  of  High  Court  of  Judicature  under  the  Indian  High 
Courts  Act  1861  at  Fort  William  in  Bengal,  Fort  St  George  in  Madras,  and  Bombay. 


Other  Courts 


Present-day  court  of  small  causes 
in  Mumbai.  Source:  Court  of 
small  causes,  Mumbai 


The  court  of  small  causes  was  established  by  Act  IX  of  1850  in  lieu  of  the  courts 
of  requests.  This  court  had  the  same  local  jurisdiction  as  the  latter  courts  and  was  the 
court  of  record.  The  governor  general  in  council  was  empowered  to  appoint  judges  of 
this  court  not  exceeding  three,  one  of  whom  was  to  be  a  barrister-at-law  or  advocate  of 
one  of  the  supreme  courts  of  India  or  court  of  session  in  Scotland.  All  suits  brought 
in  the  courts  of  small  causes  were  to  be  heard  and  determined  in  a  summary  way. 
The  courts  had  no  jurisdiction  in  any  matter  concerning  the  revenue.  The  judges  of 
this  court  were  empowered  to  make  rules  of  practice  and  procedure,  subject  to  the 
approval  of  the  supreme  courts.  No  cause  could  be  removed  from  the  courts  of  small 
causes  into  the  supreme  courts  by  any  writ  or  process,  unless  the  disputed  amount 
exceeded  Rs  100  and  then  only  by  leave  of  a  judge  of  the  Supreme  Court. 

Insolvent  courts,  separate  from  the  Supreme  Courts  of  Judicature,  were 
established  at  the  three  presidencies  to  be  severally  presided  over  by  one  of  the  judges 
of  the  respective  Supreme  Court.  These  insolvent  courts  were  empowered  by  the  said 
statute  to  administer  oaths,  to  examine  witnesses  on  oath  or  affirmation,  to  issue 
commissions  to  take  evidence  or  to  force  the  attendance  of  witnesses,  and  to  examine 
debtors  and  parties.  They  were  empowered  to  impose  fines  in  a  summary 
manner  but  not  to  award  costs  except  under  the  rules  of  the  Supreme 
Courts.72 

As  described  above,  a  notable  feature  of  the  Indian  judicial  system 
before  1862  was  the  existence  of  two  parallel  systems  of  courts — Supreme 
Court  in  the  presidency  towns  and  sadar  adalat  system  in  the  mofussil.  The 
two  systems  differed  from  each  other  in  many  aspects.  The  judicial  system 
in  the  presidency  towns  was  developed  primarily  to  cater  to  the  needs  of  the 
Englishmen  residing  there  and,  therefore,  it  was  a  replica  of  English  judicial 
system.  On  the  other  hand,  in  the  moffusil,  the  preponderant  population 
was  Indian  and  the  British  administrators  realised  that  an  alien  system  would  not  work 
and  accordingly  simple  sadar  adalat  system  was  developed  which  administered  the 
indigenous  Hindu  and  Muslim  laws. 


Codification  of  Customary  Law  in  the  Bombay  Presidency 

Substantively,  the  approach  in  Bombay  towards  local  laws,  traditions  and 
customs,  differed  markedly  from  the  approach  in  Bengal.  In  Bengal,  the  likes  of 
William  Jones  and  T.E.  Colebrooke  had  compiled  books  of  religious  laws  for  the 
Hindus  on  the  basis  of  Sanskrit  texts.  Charles  Hamilton  did  the  same  for  Muslim  law, 
on  the  basis  of  a  translation  of  the  Hedaya.  In  Bombay,  however,  through  Regulation 
IV  of  1799  a  distinction  was  drawn  between  the  “king’s  law”  and  “common  law”.73 
“Common  law”  was  believed  to  be  the  product  of  local  customs,  tacitly  accepted  and 
consented  to  by  the  community.  Section  14  of  Regulation  IV,  therefore,  specifically 
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required  judges  to  decide  cases  in  accordance  with  the  “customary  rule  of  the 
country”.74  These  customs  were  to  be  applied  to  a  wide  range  of  disputes. 

The  trigger  for  a  substantial  reorganisation  of  the  legal  and  judicial 
administration  in  the  Bombay  Presidency  was  the  conquest  of  the  Peshwa’s  Deccan 
territories.  Montstuart  Elphinstone,  the  governor  of  Bombay,  embarked  upon  a  major 
law  reform  project.  He  believed  that  the  use  of  classical  texts  to  codify  a  uniform 
version  of  Hindu  or  Muslim  law  was  inaccurate  and  a  historical,  since  it  went  against 
the  actual  native  customs  and  practices,  which  varied  and  differed  from  each  other 
across  geographical  regions.  Consequently,  Elphinstone  wished  to  formulate  a  code, 
“Indian  common  law.”75  For  this  purpose,  a  regulation  committee  was  set  up  in  1822, 
with  Elphinstone  as  the  president,  whose  objective  was  to  come  out  with  a  code  that 
“shall  be  framed  into  a  concise  digest  by  the  Sadar  Diwani  Adalat. .  .until  it  forms  a 
complete  code  of  laws  sanctioned  by  government  and  accessible  in  their  vernacular 
language  to  all  classes  of  its  subjects '. 76  The  proposed  method  was  to  go  to  each  district 
separately  and  determine  whether  there  were  authoritative  law  books,  to  take  oral 
testimonies  from  knowledgeable  natives  in  the  absence  of  any  specific  controversy 
and  to  study  previous  judgments.77  The  task  of  extracting,  compiling  and  codifying 
custom  was  placed  upon  Harry  Borradaile.  He  was  also  deputed  to  collect  customary 
law  from  Gujarat,  while  Arthur  Steele  was  deputed  to  go  to  the  Deccan  and  take  oral 
testimony.  There  was  substantial  opposition  from  local  British  officials  to  this  project, 
one  of  whom  stated  that  “the  natives  were  never  unanimous  upon  the  tenor  of  their 
law”.78  Some  of  this  opposition  seems  to  have  been  successful,  since  the  practice  was 
discontinued  in  1827. 

The  regulation  committee’s  remit  was  also  clearly  defined.  It  was  supposed 
to  collect  and  codify  caste  rules  upon  the  following  subjects:  marriage, 
divorce,  inheritance,  wills  and  gifts,  adoption,  funerals  and  the  process  of 
framing  of  the  rules  themselves.  One  notable  subject  that  was  dropped 
was  the  rules  governing  trade.79 


dr 


Montstuart  Elphinstone  and  the  “Bombay  Model” 

On  the  basis  of  this  extensive  codification  project,  in  1827,  the 
“Elphinstone  Code”  came  into  force  in  the  Presidency  of  Bombay. 
Elphinstone  established  “native  commissioners  who  would  try  cases 
at  the  lowest  level,  above  whom  were  assistant  judges,  then  the  district 
diwani  and  fauzdari  adalats,  then  the  sadar  diwani  and  nizamat  adalat”.80 
The  hierarchy  of  laws  started  from  the  acts  of  the  British  Parliament  and  the 


Montstuart  Elphinstone  was  the  Lieutenant-Governor 
of  Bombay  from  1819  to  1827.  One  of  his  principal 
achievements  was  the  compilation  of  the  “Elphinstone 
Code".  Source:  Dr  Bhau  Daji  Lad  Mumbai  City  Museum 
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regulations  of  the  Governor  in  Council  at  the  top,  and  then  to  local  customs  and  usages, 
and  then,  failing  that,  the  defendant’s  personal  law.  What  is  most  interesting  about  this 
hierarchy  is  the  precedence  given  to  custom  and  usage  over  “personal  law”.  This,  as 
described  above,  reflected  Elphinstone’s  belief  that  there  existed  a  local  “common  law” 
that  governed  the  life  of  local  communities,  as  opposed  to  a  monolithic  “Hindu  law.” 

Substantively,  according  to  Regulation  II  of  1827,  it  was  stipulated  that 
“the  jurisdiction  of  the  civil  court  shall  extend  to. . .  complaints  between  natives  and 
other  not  British-born  subjects,  respecting. . .  all  suits  and  complaints  of  a  civil  nature, 
it  being  understood  that  no  interference  on  the  part  of  the  court  in  caste  questions 
is  hereby  warranted,  beyond  the  admission  and  trial  of  any  suit...  for  recovery  of 
damages  on  account  of  an  alleged  injury  to  the  caste  and  character  of  the  plaintiff.81  In 
a  judgment  in  1857,  “caste  question"  was  defined  as  a  question  of  a  religious  nature 
involving  the  relationship  between  a  man  and  his  tribe,  community  or  sect.82 

WHAT  WAS  PARTICULARLY  interesting  was  the  manner  in  which  caste  questions  were  resolved. 

Since  it  was  believed  that  caste  bodies  had  some  kind  of  internal  autonomy,  according  to  Regulation 
IV,  when  the  sadar  diwani  adalat  and  the  Supreme  Court  were  to  decide  caste  questions,  the  (adult 
male)  members  of  the  caste  had  to  come  to  the  court  and  make  their  own  law.  Amrita  Shodhan 
recounts  the  following,  fascinating  anecdote  from  Borradaile’s  Collected  Digest: 

“The  court  called  up  the  whole  of  the  cast  [sic],  and  taking  the  vote  of  every  individual  member  upon 
the  question,  found  a  majority  against.  The  court  decided  thereupon  that  it  was  neither  consistent  with 
justice,  nor  within  its  province  to  make  the  majority  of  a  cast  [sic]  conform  to  the  ivishes  of  the  few,  and 
dismissed  the  suit  recommending  the  parties  to  arrange  matters. . . 


MADRAS 

The  Letters  Patent  of  1753  and  the  Mayor’s  Court 

The  development  of  the  colonial  legal  system  in  the  Presidency  of  Madras 
suffered  a  brief,  but  significant  pause  in  1746,  when  Madras  was  taken  over  by  the 
French.  Although  this  occupation  lasted  a  short  period  of  three  years,  the  mayor  and 
aldermen  of  the  town  dispersed,  and  the  holders  of  office  were  either  dead  or  had 
returned  to  Great  Britain.  As  a  result,  the  entire  system  of  administration  of  justice 
that  had  existed  prior  to  the  French  occupation  stood  dissolved.  After  the  British 
resumed  their  authority  over  the  territory  in  1749,  King  George  II  issued  a  charter,  a 
letters  patent,  in  1753  establishing  new  corporations  at  each  of  the  three  presidencies, 
including  Madras,  and  constituting  a  mayor’s  court  in  each  of  them  along  with  a 
courts  of  oyer  and  terminer  and  gaol  delivery.  Although  a  Supreme  Court  came  into 
existence  in  Calcutta  as  early  as  in  1774,  the  mayor’s  court  recreated  by  the  letters 
patent  of  1753,  continued  to  exist  at  Fort  St  George  at  least  till  1797. 
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A  depiction  of  Fort  St  George, 
Madras,  in  fantastical  style. 
Etching  by  Jan  van  Ryne 
in  1754 


While  in  many  ways,  this  new  mayor’s  court  was  a  continuation  of  the  old  one, 
there  was  one  significant  difference:  post-1753,  the  mayor’s  court  had  jurisdiction 
over  native  disputes  only  with  the  consent  of  both  parties.  That  the  mayor’s  court  not 
only  proved  ineffective  (in  1764,  there  were  only  four  attorneys  practicing  before  the 
court  and  none  of  them  were  Indian)84,  but  was  also  viewed  with  a  certain  amount 
of  derision  even  by  those  in  power  is  clear  from  a  passage  in  the  general  letter  to 
Madras  of  23  January  1759,  in  response  to  an  application  that  the  court  had  made 
to  the  government  for  a  law  library:  “The  only  book  we  think  that  can  be  of  real  use 
to  the  mayor’s  court  in  the  list  now  sent  over  is  Jacob’s  Law  Dictionary,  which  we  will 
take  care  to  transmit  together  with  a  book  concerning  the  office  of  a  justice  of  peace, 
called  Burn’s  Justice,  which  we  are  informed  is  the  best  practical  book  of  the  kind  now 
extant.”85  As  the  chronicler  J.T.  Wheeler  was  to  write,  “it  puzzles  the  most  celebrated 
lawyers  there  to  find  rules  in  the  statute  laws”.86 
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Sir  Thomas  Strange.  He  was  the  first 
recorder  of  the  recorder’s  court,  later 
becoming  the  first  Chief  Justice  of  the 
Supreme  Court  of  Madras.  Source: 

High  Court  of  Chennai 


Establishment  and  Decline  of  the  Recorder's  Court 

On  15  April  1791,  as  V.C.  Gopalratnam  observed  in  his  book,  A  Century 
Completed,  a  dispatch  was  sent  to  the  company  from  Fort  St  George  about  the  flawed 
workings  of  the  mayor’s  court.  The  judges  of  the  mayor’s  court,  the  dispatch  said, 
were  ill-trained  in  the  law,  and  their  judgments,  as  a  result,  often  had  the  effect  of 
producing  a  gross  miscarriage  of  justice.  What  is  more,  acts  of  parliament  constantly 
widened  the  court’s  jurisdiction,  and  judges,  who  had  no  formal  training  in  the  law, 
were  not  equipped  to  deal  with  the  mounting  docket.87  As  a  result  of  this  criticism, 
two  years  later,  almost  the  entire  British  law  relating  to  India  and  the  East  India 
Company  was  consolidated  in  what  came  to  be  called  the  Charter  Act.  Soon  after, 
the  mayor’s  court  was  altogether  abolished  and  in  1797,  through  an  act  of  the  British 
Parliament,  a  recorder’s  court  was  established.  This  court,  which  formally  took  charge 
on  20  February  1798,  after  the  issuance  of  letters  patent,  superseded  the  judicial 
powers  that  had  until  then  been  vested  in  the  Governor  in  Council.  All  civil,  criminal, 
ecclesiastical  and  admiralty  cases  also  stood  transferred  to  the  court  of  recorder, 
which  was  to  consist  of  a  recorder  to  be  appointed  by  the  Crown,  the  mayor  and  three 
aldermen.  In  many  ways,  the  jurisdiction  that  the  court  was  vested  with  was  akin  to 
what  the  King’s  Bench  enjoyed  in  England.88 

Sir  Thomas  Strange,  whose  portrait  now  hangs  in  the  Chief  Justice’s  court  of 
the  Madras  High  Court,  was  appointed  as  the  first  recorder  of  this  court.  But  very 
soon  after  he  assumed  this  position,  Strange  complained  that  the  court’s  composition 
presented  deep  complications.  The  aldermen,  according  to  him,  were  often  influenced 
by  their  business  connections,  and,  for  it  to  perform  its  ordained  tasks,  the  court  had 
to  be  stripped  of  these  external  controls,  insulated,  as  it  were,  from  all  manners  of 
influence.  Following  Justice  Strange’s  recommendation,  a  decision  was  taken  by  the 
British  government  to  wind  up  the  recorder’s  court.  As  a  result,  the  recorder’s  court 
lasted  for  a  mere  three  years. 


Charter  of  the  recorder’s 
court  in  Madras,  dated  20 
February  1798,  issued  by 
King  George  III.  Source:  High 
Court  of  Madras 
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Engraving  depicting  the  Supreme  Court  of  Madras  in 
session,  early  19th  century.  Source:  Private  Collection  of 
Rajan  Jayakar 


The  Supreme  Court  of  Judicature  at  Madras 

Quite  apart  from  Strange’s  marked  criticism  of  the  recorder’s  court,  there  was 
also  a  growing  demand  for  a  complete  overhaul  of  the  system  of  administration  of 
justice  in  the  presidencies.  The  necessity  for  establishment  of  a  Supreme  Court  in 
Madras  arose  from  the  fact  that  the  East  India  Company  was  slowly  transforming 
itself  from  a  commercial  concern  to  a  political  power.  In  1800,  the  British  Parliament 
enacted  legislation  empowering  the  king  to  establish  a  Supreme  Court  of  Judicature 
of  Madras  to  consist  of  such  and  the  like  number  of  persons  to  be  determined  by  the 
king.  The  court  would  have  full  power  to  exercise  jurisdiction  over  all  civil,  criminal, 
admiralty  and  ecclesiastical  jurisdictions  over  both  the  native  Indian  population  and 
British  subjects.  A  year  later,  on  26  December  1801,  the  Supreme  Court  of  Judicature 
was  formally  established  at  Madras  by  issue  of  letters  patent,  and  Strange,  who  had 
been  functioning  as  a  recorder,  was  appointed  as  its  Chief  Justice.  Until  1817,  the 
court  sat  in  the  old  recorder’s  court,  before  proceeding  to  the  marine  yard,  next  to  the 
Custom  House,  on  First  Line  Beach  Road.89 

Soon  after  the  Supreme  Court’s  establishment,  a  regulation  ol  1802  set  up  zilla 
courts,  or  district  courts,  for  the  trial  of  civil  suits  in  the  districts;  provincial  courts 
of  appeal  to  hear  appeals  from  the  zilla  courts;  the  sadar  adalat  to  hear  appeals  from 
the  provincial  courts  of  appeal;  and  courts  of  circuit  for  the  trial  of  the  criminal  cases. 
Civil  and  revenue  courts  were  kept  distinct.90  As  M.Y.  Pylee  points  out  in  his  book, 
The  Federal  Court  of  India,  the  peculiarity  of  the  Indian  judicial  system  was  the 
co-existence  of  the  systems  of  courts,  namely,  the  supreme  courts  in  the  presidency 
towns  and  the  sadar  courts  in  the  provinces.  The  former  derived  their  authority  from 
the  king  and  the  parliament  while  the  latter  were  established  by  the  company  under 
the  authority  derived  originally  from  the  Mughal  emperor  and  native  rulers.  After 
the  establishment  of  the  Supreme  Court,  the  court  continued  to  function  as  the  king’s 
court  and  the  courts  that  functioned  in  the  mofussil  courts  like  the  sadar  diwani 
adalat  (to  deal  with  civil  cases)  and  the  sadar  foujdari  adalats  (to  deal  with  criminal 
cases)  and  the  courts  functioning  below  them,  functioned  as  the  company’s  court. 


Charter  establishing  the  Supreme 
Court  of  Madras,  dated  26 
December  1800,  issued  by  King 
George  III.  Source :  High  Court  of 
Chennai 
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SzV  Henry  Newbolt  was  the 
Chief  Justice  of  the  Supreme 
Court  of  Madras  from  1816 
to  1820.  Source:  High  Court 
of  Madras,  presented  by  his 
descendants  from  England 


The  Supreme  Court,  thus  established,  would  serve  till  1861,  when  the 
High  Court  of  Judicature  at  Madras  was  established. 

For  all  practical  purposes,  the  Supreme  Court  was  very  similar  to 
the  King’s  Bench  of  London  in  the  manner  of  exercise  of  its  jurisdiction. 
Upon  its  opening  in  1801,  a  distinction — a  division  of  labour,  as  John 
Shaw  described  it — was  introduced,  with  some  men  who  were  formerly 
enrolled  as  advocates  and  attorneys  before  the  recorder’s  court  being 
sworn  in  as  advocates  only,  while  the  rest  were  sworn  in  as  attorneys, 
proctors  and  notaries.91 

Prior  to  the  Supreme  Court’s  establishment,  owing  to  the  ill- 
qualified  judges  of  the  mayor’s  court,  in  particular,  at  Madras,  as  Mina 
Choudhuri  has  observed  in  her  book,  Glimpses  of  the  Justice  System  of 
Presidency  Towns  1687-1973:  “Madras  had  the  misfortune  of  having  a 
system  of  criminal  justice  in  the  hands  of  lay  persons  who  were  ignorant 
of  the  criminal  law  of  England. ”92  The  establishment  of  the  Supreme  Court  helped 
change  this  position.  In  criminal  cases,  the  court  acted  as  a  court  of  oyer  and 
terminer  and  gaol  delivery  for  the  town  of  Madras,  or  in  other  words,  as  a  court 
possessing  complete  criminal  jurisdiction.  The  judges  of  the  Supreme  Court  also 
acted  as  justices  of  the  peace.  This  is  an  office  of  British  origin,  which  was  vested 
originally  in  the  governor  and  the  council  in  Madras  by  the  charter  ol  1726.93  Later, 
when  the  Supreme  Court  was  established,  its  judges  were  each  appointed  as  justices 
of  the  peace  —  this  would  enable  them  to  summarily  try  and  convict  an  accused 
without  a  jury.  Apart  from  this,  as  Gopalratnam  has  noted,  the  court  was  also  given 
the  power  of  superintendence  and  control  over  the  lower  judiciary — it  could  exercise 
a  corrective  jurisdiction  by  handing  out  prerogative  writs  of  mandamus,  certiorari, 
procedendo  and  error.  One  of  the  judges  of  the  Supreme  Court  also  held  control 
over  a  court  of  relief  for  insolvent  debtors.  This  court,  as  it  happened,  represented 
the  original  of  the  insolvency  jurisdiction  on  the  origin  side,  which  the  Madras  High 
Court  holds  to  date.94 


Marine  Yard  seat  of  the  Supreme 
Court  of  Madras,  from  1817  to 
1862,  and  then  Madras  High 
Court,  from  1862  to  1892. 
Source:  High  Court  of  Chennai 
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Lord  William  Bentinck  was 
one  of  the  first  judges  of  the 
Supreme  Court  of  Madras. 
After  The  British  Empire  in 
India,  Vol.  II 


In  spite  of  the  Supreme  Court’s  establishment,  Mina  Choudhuri  notes, 
frictions  between  the  executive  and  the  judiciary  remained.  In  fact,  there 
was  friction  even  between  the  different  judges  of  the  court,  most  notably 
between  Chief  Justice  Strange  and  Justice  Henry  Gwillim,  one  of  two  puisne 
judges  on  the  court,  and  also  between  Justice  Gwillim  and  Lord  William 
Bentinck.  For  instance,  the  Vellore  mutiny  had  triggered  the  creation  of 
a  regular  police  force,  under  a  military  officer,  Captain  James  Grant,  in 
1806. 95  Subsequently,  when  the  force  came  out  to  put  down  a  grain  riot  in 
Madras,  Gwillim  had  the  policeman  arrested,  holding  that  the  force  was 
illegal,  since  it  had  not  been  sanctioned  by  the  Supreme  Court.96  However, 
on  the  whole,  the  establishment  of  the  Supreme  Court  served  as  the  edifice 
on  which  the  high  court’s  jurisdiction  would  later  be  built  upon.  It  was  not 
only  a  precursor  but  also  the  foundational  bedrock,  as  it  were,  of  the  Madras 
High  Court. 

The  King’s  Court  in  the  presidency  towns  and  the  company’s  court  in  the 
mofussil  were  amalgamated  into  a  single  judicial  system  by  the  Indian  High  Courts 
Act  of  1861  which  empowered  the  Crown  to  establish  high  courts  in  Calcutta,  Madras 
and  Bombay.  On  the  establishment  of  these  courts,  the  Supreme  Court  and  sadar 
courts  were  abolished  and  some  of  the  judges  occupying  positions  in  these  courts 
became  judges  of  the  Madras  High  Court. 


Other  Courts 

Through  a  legislation  passed  in  1816,  inferior  tribunals  were  set  up.  For  suits  not 
exceeding  Rs  10,  village  heads  were  appointed  munsifs  and  were  authorised  to  try  such 
cases.  The  provincial  courts  of  appeal  were  abolished  in  1843.  Instead,  new  zilla  courts 
were  established.  The  subordinate  judges  and  the  principal  sadar  ameens  could  now  hear 
suits  valued  at  up  to  Rs  10,000,  and  furthermore,  they  had  jurisdiction  to  hear  cases 
involving  Europeans  and  Americans  as  well  as  local  Indians.  Their  decisions  could  be 
appealed  to  the  zilla  judges.97 

Separately,  in  1802,  criminal  courts  were  established  in  the  Presidency  of  Madras. 
Magistrates  and  assistant  magistrates  could  apprehend,  bring  to  trial  and,  in  minor 
cases,  punish.  There  were  four  circuit  courts  and  a  chief  criminal  court,  which 
consisted  of  the  governor  and  council.98  This  system  was  gradually  modified.  In  1827, 
under  Regulation  I,  assistant  judges  were  appointed,  who  also  functioned  as  criminal 
judges.  Indian  criminal  judges,  called  “principal  sadar  ameens”,  were  also  appointed, 
although  they  had  no  jurisdiction  over  non-Indians.99  In  1843,  the  circuit  courts  were 
abolished,  and  replaced  by  a  permanent  court  of  sessions  (held  by  the  judges  of  the 
zilla  courts),  in  which  Indians  could  serve  as  jurymen.10" 

There  is  also  a  fascinating  interlude  in  the  1770s  that  deserves  mention.  A  board 
of  police  was  set  up  by  the  Madras  government,  which  recommended  caste  judiciaries 
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as  the  fora  for  resolving  local  disputes.  If  the  result  of  the  12-member  juries  was  not 
unanimous,  then  an  appeal  lay  to  a  “Court  of  Cutherry”,  which  was  basically  a  body 
of  arbitrators  composed  of  both  the  dominant  castes  of  Madras  as  well  as  Gujaratis, 
Brahmins  and  Muslims.  However,  before  this  project  could  get  off  the  ground,  it  was 
declared  “inconsistent  with  the  charter”  by  the  company’s  court  of  directors.101 

Lawyers  and  Judges,  Cases  and  Controversies 

From  the  early  days,  the  Madras  bar  witnessed  some  memorable  personalities 
and  clashes.  The  lawyer  Charles  Bromley  was  a  constant  thorn  in  the  side  of  the 
government,  opposing  the  East  India  Company’s  “Quit  Rent 
Policy”  and  defending  the  commander-in-chief,  Sir  Robert 
Fletcher,  in  his-trial  for  deposing  Governor  George  Pigot  in  1777.102 
On  the  other  hand,  when  the  attorney  Thomas  Jones  was  caught 
trying  to  get  a  monopoly  on  the  fishing  trade  in  Madras,  engaging 
in  physical  assault  and  encouraging  litigation,  the  mayor’s  court 
barred  him  from  practicing.103 

The  first  Chief  Justice  of  the  Supreme  Court  of  Madras  was 
Sir  Thomas  Strange.  Before  arriving  in  India,  he  was  the  Chief 
Justice  of  Nova  Scotia  (in  Canada)  and  sat  in  court  at  Halifax. 
He  became  known  for  his  rulings  in  favour  of  slaves  against  their 
masters  (especially  in  cases  of  runaway  slaves,  where  the  masters 
were  claiming  ownership).  During  his  time  in  India,  Strange  was  also  a  military  officer, 
in  command  of  two  companies.  Towards  the  end  of  his  life,  when  back  in  England,  he 
published  the  monumental  “Elements  of  Hindu  Law”. 

Much  like  in  Calcutta,  there  was  a  constant  tension  and  jousting  for  power 
between  the  court  and  the  government.  During  the  chief  justiceship  of  Strange,  while 
he  was  temporarily  away,  Sir  Henry  Gwillim  was  in  charge  of  the  court.  During 
his  charge  to  a  grand  jury,  Gwillim  made  some  “severe  personal  animadversions  on 
the  conduct  and  character  of  Lord  William  Bentinck  ”,  the  governor  general.  Matters 
escalated  to  such  an  extent,  that  a  complaint  was  made  to  the  board  of  directors,  and 
Gwillim  was  dismissed  and  sent  home. 

ANOTHER  INTERESTING  case  before  the  Supreme  Court  was  that  of  the  trial  for  embezzlement  of  one 
Audenarrain  Iyah,  who  was  himself  the  manager  and  cash  keeper  of  the  sadar  adalat.  Notably,  the  jury  was 
composed  of  both  Englishmen  and  local  Indians.  Equally  notably,  the  lawyer  for  the  accused  was  not  allowed 
to  address  the  jury  and  the  accused  had  to  do  it  himself.  He  was  found  guilty  (the  judge  cited  the  presence  of 
native  jurymen,  who  would  think  twice  before  convicting  a  man  of  high  caste,  as  one  of  the  factors  guaranteeing 
impartiality),  and  sentenced  him  to  14  years’  transportation  to  Singapore. 


HOW  MADRAS  got  its  first  barrister  is  also 
an  interesting  story.  The  court  in  Calcutta 
had  always  had  greater  prestige,  and  a  longer 
history.  But  when  Benjamin  Sullivan  stopped 
for  a  visit  on  his  way  there,  he  was  “persuaded” 
to  stay  on  as  government  advocate  for  a  hefty 
salary,  which  was  soon  doubled  because  he 
could  not  practice  privately. 

Thus,  he  became  the  first  ever  “standing 
counsel”  in  Madras. 
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Precept  dated  18  December 
1852  issued  by  Queen 
Victoria  to  Sheriff  of 
Madras  enabling  the 
constitution  of  a  grand 
jury  for  the  Supreme  Court 
of  Madras.  Source:  High 
Court  of  Madras 


ONEOFTHE  MOST  famous  cases  decided  by  the  Supreme  Court  of  Madras  was 
the  trial  of  one  Reddy  Row  for  the  forgery  of  Carnatic  bonds.  This  trial,  allegedly, 
lasted  11  days,  and  involved  the  examination  of  200  witnesses.105  Reddy  Row  was 
an  individual  who  had  been  in  the  personal  service  of  Nawab  Wallajah  and  was 
presumed  to  have  been  party  to  the  nawab ’s  pecuniary  transactions.  Therefore,  he 
was  regularly  called  upon  to  attest  to  the  genuineness  of  the  bonds.  Apparently, 
he  began  to  attest  forge  bonds  in  conspiracy  with  one  Anundah  Row.  This  came 
to  light,  and  both  were  charged.  One  of  the  questions  was  whether  Reddy  Row 
was  in  the  employment  of  the  nawab  during  this  period — 60  witnesses  swore 
that  he  was,  and  135  witnesses  swore  that  at  the  relevant  time,  he  had  been  in 
hiding  and  absconding  from  the  Supreme  Court!106  Ultimately,  Reddy  Row  was 
convicted.  The  Chief  Justice  recommended  a  pardon  from  the  king,  but  before 
this  could  arrive,  yet  another  forgery  was  traced  to  him.  At  this  point,  Reddy  Row 
committed  suicide.107 
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2.  2  The  term  oyer  and  terminer  is  a  partial  translation  of  the 
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patent)  to  keep  the  peace. 
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Judicial  officers  of  a  colonial-period  local  court  in  Gaya.  Source:  Center for  South  Asian  Studies,  Cambridge  University 
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Governor  of  the  United  Provinces  with  judges  of  the  Allahabad 
High  Court,  1948.  Source:  High  Court  of  Allahabad 
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H  COURT  OF  JUDICATURE.  MADRAS 


Postage  stamps  commemorating 
the  centenaries  of  the  High  Courts 
of  Allahabad  and  Madras  and 
Ashutosh  Mookerjee,  the  famous 
lawyer  and  judge  from  the  Calcutta 
High  Court  as  well  as  a  dedicated 
educationist.  Source:  India  Post 


he  Uprising  of  1857  was  a  landmark  moment  in  Indian  history.  After 
the  revolt  was  put  down,  the  British  embarked  upon  a  large-scale 
programme  of  political  and  legal  restructuring.  Formally,  control  over 
the  Indian  territories  passed  from  the  hands  of  the  East  India  Company 
to  the  British  Crown.  Queen  Victoria’s  Proclamation  of  1858  assured 
the  “natives’’  that  the  government  would  not  interfere  in  matters  of  religion.  Alongside 
this,  legal  reforms  were  initiated.  The  old  dual  system  of  courts — the  charter  courts 
in  the  presidency  towns  and  the  sadar  adalats  in  the  mofussil — was  abolished,  and 
a  streamlined  judicial  hierarchy  was  initiated.  Through  the  Indian  High  Courts 
Act  of  1861,  high  courts  were  established  in  Bombay,  Madras  and  Calcutta,  and 
these  high  courts  were  the  highest  appellate  authorities  in  their  territories.  The 
act  also  authorised  the  establishment  of  future  high  courts  in  different  parts  of 
the  country  and  eventually,  high  courts  in  Allahabad,  Lahore  and  Patna 
(among  others)  were  also  created. 

Along  with  the  new  structure  of  courts,  the  legal  system  also 
underwent  a  change.  So  far,  the  legal  systems  in  Bengal  and  Bombay  had 
been  organised  on  very  different  lines.  In  Bengal,  the  British  distinction 
between  “canon  law”  and  “civil  law”  was  followed,  according  to  which 
secular  matters  were  to  be  settled  by  the  courts,  while  religious  matters 
were  to  be  left  to  the  ecclesiastical  authorities.  In  Bombay,  however,  the 
legal  model  had  been  based  on  the  idea  of  “common  law” 
as  an  amalgamation  of  local  customs.  The  result  of  the 
consolidation  of  1861  was  that  the  Bombay  model  was 
abandoned  and  the  Bengal  model  was  adopted  for  all  of  British 
India.  Many  scholars  have  observed  that  this  ultimately  led 
to  the  slow  death  of  diverse  local  customary  practices  and  the 
reification  of  text-based,  inflexible  “personal  laws”. 
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The  high  court  building  in 
Agra.  This  was  the  initial 
seat  of the  High  Court  for  the 
Northwestern  Provinces  before 
the  court  was  transferred  to  a 
new  building  in  Allahabad. 
After  Allahabad  High  Court 
Centenary:  1866—1966 


The  original  building  of  the  High  Court  of  Allahabad  on  Sarojini  Naidu  Marg  (earlier  called  Queens  Road).  After 
Allahabad  High  Court  Centenary:  1866-1966 
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Existing  side-by-side  with  British  India  was  a  large  swathe  of  princely  states, 
with  their  own  judicial  systems.  Hyderabad,  Mysore,  Kashmir  and  the  regions 
corresponding  to  Rajasthan  and  Himachal  Pradesh  were  just  a  few  of  the  places  where 
the  princes  held  nominal  power.  Perhaps  unsurprisingly  the  princely  states  came 
increasingly  under  the  sway  of  British  influence  and  the  legal  reforms  initiated,  there 
often  came  to  mirror  and  resemble  what  was  taking  place  in  British  India. 

Lastly,  there  were  parts  of  India,  such  as  areas  under  present-day  Jharkhand 
and  the  Chotanagpur  plateau,  as  well  as  the  current  Northeast  and  hill  areas,  where 
indigenous  communities  continued  to  live  in  accordance  with  indigenous  legal  and 
judicial  systems.  This  was  another  aspect  that  the  British  government  was  required  to 
take  into  account  in  its  project  of  setting  up  a  uniform  system  of  courts  and  law  in  the 
territories  under  its  control. 

All  this  led  to  periods  of  great  ferment  between  1857  and  ultimate  Independence 
in  1947.  Indeed,  many  of  the  aspects  of  legal  and  judicial  practice  that  are  mainstays 
today  had  their  origins  in  this  time.  Perhaps  rightly,  in  the  history  of  law  and  legal 
institutions  in  India,  this  period  has  been  called  “the  foundation”. 


THE  HIGH  COURTS  IN  BRITISH  INDIA 


The  original  seal  of  the 
Allahabad  High  Court 
containing  the  British 
emblem  from  the  time  of 
the  issuance  of  the  charter 
establishing  the  high  court 
in  1866.  Source:  High 
Court  of  Allahabad 


Allahabad 

The  foundations  of  the  High  Court  of  Allahabad  lie  in  a  communication 
dated  24  June  1864  from  the  secretary  of  state  for  India  to  the  Governor  General  in 
Council,  for  establishing  a  High  Court  for  the  Northwestern  Provinces.  Two  years 
later,  on  17  March  1866,  Queen  Victoria  granted  letters  patent  for  the  setting  up  of 
the  High  Court  of  Judicature  for  the  Northwestern  Provinces.  The  new  high  court 
replaced  the  erstwhile  dual  system  of  the  sadar  diwani  adalat.  Initially,  the  court 
comprised  members  of  the  Bengal  Civil  Service.  Out  of  the  six  judges  appointed  to 
the  first  high  court,  four  had  been  judges  of  the  previous  sadar  diwani  adalat.  The 
initial  seat  was  Agra. 

The  Rules  of  Practice  of  the  court  were  framed  on  16  June  1866,  and  the  hrst 
reported  case  is  dated  18  June  1866,  decided  by  Justice  Francis  Boyle  Pearson  and 
Justice  Robert  Spankie  sitting  in  Agra.  While  Allahabad  as  a  city  had  by  then  already 
assumed  importance  consequent  to  the  viceroy,  Lord  Canning,  shifting  the  seat  of 
government  there  from  Agra,  the  court  continued  to  function  in  Agra  while  it  awaited 
the  completion  of  a  new  building  in  Allahabad. 

The  building  in  Allahabad,  to  which  the  new  high  court  initially  moved 
and  which  still  stands  today,  was  constructed  by  Colonel  Piele  of  the  Public  Works 
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Appointed  as  puisne  judge  of  the  High  Court  for 
the  Northwestern  Provinces  in  1887,  Justice  Syed 
Mahmood  went  on  to  become  the  first  Indian 
jurist  to  he  appointed  to  the  High  Court  of 
Allahabad.  Source:  High  Court  of  Allahabad 


Original  hand  written 
judgement  of  Justice  Syed 
Mahmood,  dated  20 
December  1880.  Source: 
High  Court  of  Allahabad 


IN  ITS  EARLY  YEARS,  the  High  Court  of  Allahabad  saw  some  towering 
personalities  at  the  bench  and  bat.  Justice  Syed  Mahmood  sat  as  a  permanent 
judge  of  the  high  court  from  1887  to  1893,  beginning  at  the  young  age  of 
36.  He  was  the  first  Indian  to  be  appointed  a  permanent  judge  of  the  High 
Court  of  Allahabad  and  indeed  the  first  Muslim  to  be  appointed  a  high  court 
judge  under  the  British  Empire  in  India.  According  to  the  scholar  Alan  M. 
Guenther,  Mahmood’s  frequent  dissenting  opinions  led  to  conflicts  with  his 
brother  judges  and  he  retired  in  1893. 3  Side  by  side  with  him,  Sir  John  Edge, 
who  was  the  Chief  Justice,  was  responsible  for  codifying  the  rules  of  the  court 
and  was  ultimately  elevated  to  the  Privy  Council.  This  period  also  saw  several 
attacks  on  judicial  independence,  such  as  a  bill  to  regulate  the  appointment 
of  judges  and  the  attempted  interference  in  the  working  of  the  court  by  the 
governor  general,  which  were  firmly  rebuffed.4 
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The  inauguration  by  the 
viceroy,  Lord.  Chelmsford,  of  the 
present  High  Court  building 
(then  the  Court  of  Oudh)  in 
Lucknow  on  26  November 
1916  by  Lord  Chelmsford. 
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Department  and  cost  a  sum  of  Rs  13  lakhs.  Although 
the  gazetteer  of  the  time  records  that  it  was  completed 
in  1870,  the  building  or  at  least  a  part  of  it  appears  to 
have  been  habitable,  as  Justices  Pearson  and  Turner  are 
recorded  to  have  arrived  in  Allahabad  in  November  1868 
and  were  sitting  here  as  a  bench  of  the  new  court.  This 
red  brick  and  stone  structure  on  what  was  then  known  as 
the  Queens  Road  (now  Sarojini  Naidu  Marg)  still  stands 
today  and  houses  the  courts  of  the  Board  of  Revenue,  the 
chief  controlling  revenue  authority  of  the  state. 

The  Chief  Justice,  Sir  John  Stanley,  laid  the 
foundation  in  1911  for  the  present  building,  from  which  the  court  functions  today. 
Work  on  the  magnificent  edifice  from  out  of  which  the  present  high  court  functions 
is  recorded  to  have  commenced  from  March  1914  and  the  building  was  inaugurated 
by  the  viceroy,  Lord  Chelmsford,  on  27  November  1916. 1  The  building  was  primarily 
constructed  out  of  sandstone  quarried  locally,  marble  from  Makrana  in  Rajasthan 
and  wrought-iron  works  from  Canal  Foundry,  Roorkee,  at  a  cost  of  Rs  15.25  lakhs  or 
£  101,5007 

Six  advocates  stood  enrolled  to  appear  before  the  court  when  it  originally 
moved  to  Allahabad.  With  the  increase  in  the  volume  of  work,  by  the  middle  of 
1877,  over  50  advocates  stood  enrolled  and  were  entitled  to  audience.  Of  these,  Syed 
Muhammad  Mahmud,  Kishori  Mohan  Chaterji  and  Manphul  Surajbal  Pandit  were 
the  only  Indians.  By  supplementary  letters  patent,  dated  11  March  1919,  the  high 
court  came  to  be  renamed  the  High  Court  of  Judicature  of  Allahabad,  the  name  that 
it  still  carries  today. 

A  later  generation  of  lawyers  at  the  high  court  left  an  indelible  mark  upon  the 
Indian  freedom  struggle.  These  included  Tej  Bahadur  Sapru  (author  of  the  famous 
Sapru  Committee  Report),  Motilal  Nehru  and  independent  India’s  first  prime  minister, 
Jawaharlal  Nehru.  At  the  time  of  Independence,  the  High  Court  of  Allahabad  was 
unified  with  another  colonial  high  court,  the  High  Court  of  Oudh,  into  a  single 
Allahabad  High  Court. 


THE  CHIEF  COURT  OF  OUDH 

In  1856,  Lord  Dalhousie  annexed  Oudh  to  the  territories  of  the  East  India  Company.  Of  these,  12 
districts  were  constituted  into  a  separate  province  of  Oudh  under  the  control  of  a  chief  commissioner. 
A  little  while  later,  these  territories  were  brought  under  the  unified  control  of  the  Lieutenant  Governor 
of  the  Northwest  Frontier  Provinces.  Subsequently,  in  1902,  these  territories  came  to  be  known  as 
the  United  Provinces  of  Agra  and  Oudh.  The  highest  court  of  appeal  at  the  time  of  annexation  was 
the  court  of  the  judicial  commissioner.  With  the  passage  of  the  Oudh  Courts  Act,  1925,  the  Chief 
Court  of  Oudh  comprising  one  chief  justice  and  four  puisne  judges  came  to  be  established. 
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Bombay 

By  letters  patent  of  Queen  Victoria  issued  on  26  June  1862,  the  high  court 
was  formally  established  in  Bombay.  The  High  Court  of  Bombay  started  functioning 
on  14  August  1862  with  the  chief  justice  and  six  puisne  judges — although  the 
charter  provided  for  15  judges.  The  charter  also  provided  that  one-third  of  the  judges 
including  the  chief  justice  should  be  barristers  of  Britain.  Another  one-third  were  to 
be  recruited  from  the  judicial  branch  of  the  Indian  Civil  Service  and  the  remaining 
one-third  could  be  from  the  subordinate  judiciary  as  well  as  Indian  lawyers  practising 
at  the  High  Court  of  Bombay. 

The  high  court  had  original  criminal  jurisdiction  exercised  through  its  criminal 
sessions,  presided  over  by  a  high  court  judge  in  respect  of  serious  criminal  cases  in  the 
town  and  island  of  Bombay.  Jurisdiction  was  further  enhanced  to  deal  with  several 
causes  of  action  by  issuance  of  letters  patent  of  Queen  Victoria  dated  28  December 
1865  in  the  matters  of  infants,  lunatics  and  insolvents  in  the  Presidency  of  Bombay. 
The  high  court  had  original  jurisdiction  as  well  as  appellate  jurisdiction,  including 
jurisdiction  to  decide  intra-court  appeals  under  letters  patent.  The  high  court  was  also 
vested  with  criminal  appellate  jurisdiction  from  the  decision  of  all  sessions  courts  and 
was  also  a  court  of  reference  and  revision  and  exercised  functions  of  an  insolvency 
court.  It  possessed  civil  and  criminal  jurisdiction  of  admiralty  and  vice-admiralty 
court  in  maritime  matters  arising  in  India.  It  was  also  invested  with  testamentary 
jurisdiction  and  matrimonial  jurisdiction  over  Christians.  One  of  the  judges  of  the 
high  court  also  officiated  as  judge  of  the  Parsi  matrimonial  court.  The  high  court 
also  had  extraordinary  jurisdiction  and  the  lower  judiciary  functioned  under  its 
superintendence  (including  the  court  at  Aden). 

The  Bombay  bar  had  some  of  the  most  distinguished  barristers  in  British  India 
such  as  Anstey  Mcpherson,  Branson,  F.  J.  Coltman,  Strangsman  and  J.D.  Inverarity 
during  the  early  years  of  the  high  court,  and  Badruddin  Tyabji,  Kashinath  Telang, 
D.M.  Bahadurji,  Mohammad  Ali  Jinnah,  Chimanlal  Setalvad,  Jamshedji  Kanga, 
K.M.  Munshi  and  Bhulabhai  Desai  being  some  of  the  best  in  early  20th  century. 
Bombay  solicitors  enjoyed  a  high  reputation  in  the  profession  and  a  good  status  in 
society.  Solicitors,  earlier  referred  to  as  attorneys-at-law,  started  practice  in  Bombay 
with  the  inauguration  of  the  first  court  of  judicature  in  1672.  Till  the  high 
court  was  established,  Bombay  had  only  European  solicitors  except  three 
Indians,  namely,  Khanderao  Moraba  Kanhoba,  Vinayak  Harychand  and 
Cumruddin  Tyabji.  The  Bombay  Incorporated  Law  Society  was  established  on 
15  December  1894  with  16  English  and  17  Indian  solicitors  as  subscribers  to 
the  memorandum  of  association.  The  solicitors  have  been  an  integral  part  of 
the  legal  profession  all  throughout.  The  High  Court  of  Bombay  was  presided 
over  by  some  of  the  most  eminent  British  as  well  as  Indian  judges.  Nanabhai 
Haridas  was  the  first  permanent  Indian  judge  of  the  high  court.  Between 

J.D.  Inverarity,  a  distinguished  barrister  of 
the  Bombay  bar  served  as  a  civil  servant  in  the 
Bombay  Presidency  as  well 


THE  FOUNDATIONS  OF  MODERN  LAW  129 
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to  the  bar  at  Middle  Temple  on 
30  April  1867.  In  1895,  he  was 
elevated  to  the  bench  and  went  on 
to  become  the  Chief  Justice  of  the 
High  Court  of  Bombay. 
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1873  and  1884,  he  acted  as  temporary  judge  on  nine  occasions  till  he  was  confirmed 
as  permanent  judge  in  1884,  but  died  in  1889.  He  was  succeeded  by  other  equally 
eminent  Indian  judges  such  as  Justice  Telang,  Justice  Ranade,  Justice  Badruddin 
Tyabji,  Justice  Chandavarkar  to  name  a  few  and  finally,  Justice  M.C.  Chagla,  whose 
rise  as  Chief  Justice  was  dramatic  and  sudden. 

In  Bombay,  Badruddin  Tyabji  was  the  first  Muslim  and  the  first  Indian  to  be 
called  to  the  bar  at  Middle  Temple  on  30  April  1867.  He  took  oath  in  the  High  Court 
of  Bombay  on  23  December  1867,  the  difference  being  that  he  swore  by  the  Quran. 
In  1895,  he  was  elevated  to  the  bench  and  once  even  acted  as  the  Chief  Justice  of 
Bombay.5  Although  Tyabji  was  the  first  native  of  western  India  to  be  called  to  the  bar, 
the  honour  of  being  the  first  Indian  barrister  to  practice  in  the  High  Court  of  Bombay 
goes  to  Govind  Vithal  Karkere,  who  was  enrolled  as  barrister  in  the  high  court  four 
months  before  Tyabji.  Abbas  Shamsuddin  Tyabji,  nephew  of  Badruddin  Tyabji,  who 
in  later  years  became  a  disciple  of  Mahatma  Gandhi,  was  called  to  the  bar  in  1875  and 
was  the  second  Muslim  barrister  of  the  High  Court  of  Bombay.  Abdeali  M.  Kajiji  was 
the  first  from  the  Dawoodi  Bohra  community  to  be  called  to  the  bar  and  he  returned 
to  Bombay  from  England  in  1896. 

On  21  June  1863,  Sir  Cowasjee  Jehangir  advertised  in  the  Bombay  papers 
offering  a  prize  of  Rs  5,000  to  any  Parsi  who,  after  being  called  to  the  bar,  enrolled 
himself  as  barrister  in  the  High  Court  of  Bombay.  Initially,  there  was  no  applicant 
who  wanted  to  take  advantage  of  this  generous  offer,  mainly  because  of  the  strict 
orthodoxy  of  Parsi  parents,  who  were  reluctant  to  allow  their  sons  to  venture  on  a 
long  voyage  to  London,  where  they  would  be  compelled  to  consume  food  cooked  by 
non-Parsis  out  of  sheer  necessity,  would  go  about  bare-headed,  eat  beef  or  ham  and  do 
various  other  acts  contravening  their  time-honoured  customs.  Sir  Pherozeshah  Mehta 


Justice  Nanabhai  Haridas 


Justice  K.T.  Telang 
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was  one  of  the  first  students  among  his  community  to  overcome  prejudices  of  the 
orthodox  section  and  left  Bombay  for  England  in  December  1864  to  study  for  the  bar 
examination  at  Lincoln’s  Inn  and  after  about  three  and  a  half  years’  stay  in  London 
was  called  to  the  bar  on  30  April  1868.  He  returned  to  Bombay  in  September  1868 
and  was  felicitated  for  being  the  first  barrister  in  their  community.  He  was  sworn  in 
before  Justice  Joseph  Arnold  on  30  November  1868. 6  In  1924,  the  high  court  also  saw 
the  first  Indian  woman  barrister — Mithan  Ardesar  Tata.  She  was  one  of  two  women 
barristers  at  Lincoln’s  Inn  and  was  called  to  the  bar  in  1923. 

During  the  course  of  its  existence,  the  high  court  was  involved  in  a  fair 
number  of  high-profile  and  controversial  cases.  Perhaps  the  most  famous  of  these  is 
Rukhmabai’s  case.  Rukhmabai  was  a  22-year-old,  highly  educated  woman,  whose 
marriage  had  been  solemnised  when  she  was  11  years  old,  but  had  been  living 
separately  from  her  husband  since  then.  When  her  husband,  Dadaji  Bhikaji,  asked  her 
to  join  him  and  consummate  the  marriage,  she  refused.  Dadaji  filed  for  “restitution 
of  conjugal  rights”,  a  remedy  that  had  been  introduced  by  the  British  into  Indian 
law.  Rukhmabai  contested  the  suit  and  the  case  became  a  cause  celebre  in  both  India 
and  England,  mobilising  conservative  and  reformative  opinion  for  and  against  the 
parties.  The  single  judge,  Justice  Pinhey,  dismissed  Bhikaji’s  suit  and  delivered  an 
impassioned  denunciation  of  remedies,  such  as  the  restitution  of  conjugal  rights  and 
how  they  treated  women.  His  judgment  caused  a  sensation  and  on  appeal,  it  was 
quickly  reversed.  Before  the  case  could  proceed  to  the  Privy  Council,  it  was  settled  out 
of  court,  and  Rukhmabai  went  on  to  study  medicine  in  England.7 

Another  famous  case  decided  in  the  early  years  of  the  high  court  was  the  Aga  Khan 
case.  This  involved  a  contest  between  the  Aga  Khan  and  various  reformers  within  the 
Khoja  community  about  control  over  the  collective  property  of  the  community,  but  was 
actually  a  larger  contest  between  the  Aga  Khan  and  the  reformers  for  control  over  the 
community  itself.  The  case  was  ultimately  decided  in  favour  of  the  Aga  Khan,  and  scholars 
argue  that  it  is  an  example  of  how  colonial  law  and  jurisprudence  ended  up  reifying  and 
crystallising  sects  and  communities  into  the  categories  of  “Hindu”  and  “Muslim”.8 

The  character  of  the  major  cases  was  entirely  matched  by  the  barristers  who 
argued  them.  Loremost  among  them  was  Thomas  Anstey,  who  was  a  regular  at  the 
early  Bombay  bar  and  frequently  represented  Indians  and  unpopular  clients.  In  fact, 
the  Catholic  Encyclopedia  records  that  when  he  died  in  England  in  1873,  his  death 
was  mourned  by  Indians  in  Bombay,  whose  causes  he  had  always  forwarded.9 

In  Rukhmabai’s  case,  Rukhmabai  was  represented  by  the  most  eminent 
members  of  the  Bombay  bar,  in  fact,  the  foremost  British  lawyers,  F.L.  Latham  and 
Inverarity  and  an  Indian  lawyer,  Telang.  Telang  was  one  of  the  leading  authorities 
on  Hindu  law  and  went  on  to  become  a  judge  of  the  high  court,  where  he  became 
known  for  dynamic  interpretation  of  the  shastras  in  order  to  bring  them  up-to-date 
with  contemporary  realities.10 
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The  High  Court  of  Calcutta  was  established  by  letters  patent,  dated  14  May 
1862,  and  its  territorial  jurisdiction  was  stipulated  in  1865  over  the  entire  Bengal 
presidency.  At  the  beginning  of  the  1860s,  in  Bengal,  the  middle-class  intelligentsia 
was  rising  and  they  were  attracted  by  primarily  two  vocations,  teaching  and  law. 
Shambhu  Nath  Pandit,  one  of  the  first  distinguished  Indian  lawyers  of  the  high  court, 
was  appointed  junior  government  pleader  in  1853  and  in  1861,  rose  to  the  ranks  of 
senior  government  pleader,  later  being  appointed  as  the  first  Indian  judge  of  the  High 
Court  of  Calcutta  on  2  February  1863  at  the  early  age  of  43. 11  Another  brilliant  legal 
scholar  to  grace  the  high  court  was  Dwarka  Nath  Mitra,  who  had  commenced  his 
practice  in  the  sadar  diwani  adalat,  later  shifting  to  the  appellate  side  of  the  high 
court,  to  be  elevated  as  a  judge  in  1867. 

Gnanendramohan  Tagore,  Monmohun  Ghose  and  Michael  Madhusudan 
Dutt  were  the  first  three  Indians  to  be  called  to  the  bar  in  England  in  1862, 
1866  and  1867  respectively.  Tagore  did  not  practice  in  the  High  Court  of  Calcutta 
and  Ghose  was  the  first  practicing  Indian  barrister.  Dutt’s  right  to  practice  was 
delayed  till  1867.  Although  the  high  court  was  primarily  dominated  by  English 
barristers  in  its  initial  years,  Sir  Rashbehari  Ghosh  was  also  a  legendary  figure 
there,  who  fought  many  famous  cases  and  was  known  not  just  for  his  brilliant 
argumentative  skills,  but  also  his  sharp  wit  and  caustic  remarks.  He  was  the 
seventh  Tagore  Law  Professor  in  Calcutta  University  in  1876,  and  his  work  The 
Law  of  Mortgage  in  India  is  considered  a  classic  because  of  the  comparative  and 
historical  analysis  provided  by  him.  He  helped  in  the  drafting  of  the  Civil 
Procedure  Code  as  well,  and  was  often  consulted  by  the  viceroy,  Lord 
Curzon,  for  his  opinion  on  legal  matters. 

Dutt,  an  outstanding  poet  and  dramatist,  was  called  to  the  bar  at 
Grey’s  Inn  in  1866,  but  faced  strong  resistance  in  getting  permission  ro 
practice  because  of  his  overly  extravagant  lifestyle.  But  later,  on  the 
recommendations  of  several  well-known  citizens,  such  as  Ishwar  Chandra 
Vidyasagar,  Onukul  Chandra  Mukhopadhyay,  Dwarka  Nath  Mitra  (both 
counsel  at  the  time,  later  elevated  as  judges),  Girish  Chunder  Bonnerjee 
(father  of  W.C.  Bannerjee)  and  Prince  Golam  Mohammad  (son  of  Tipu 
Sultan),  the  judges  of  the  high  court  were  compelled  ro  grant  him  permission 
to  practice.12  Nevertheless,  he  had  a  short-lived  practicing  career,  but  was 
involved  in  a  few  famous  cases,  the  foremost  being  the  case  of  Tagore  v 
Tagore.  W.C.  Bonnerjee,  another  stalwart  of  the  high  court,  was  sent  to 
England  in  1864,  where  he  joined  Middle  Temple  on  a  scholarship  from  R  J. 
Jijibhai  of  Bombay  and  was  subsequently  called  to  the  bar  on  11  June  1867. 
On  his  return  to  Calcutta  in  1868,  he  started  his  practice  at  the  high  court 
and  was  the  first  Indian  to  act  as  a  standing  counsel,  in  which  capacity  he 

Justice  Shambhu  Nath  Pandit,  the  first 
Indian  judge  of  the  High  Court  of  Calcutta. 
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officiated  four  times — 1882,  1884,  1886  and  1887.  He  was  also  offered  a  seat  on  the 
bench  three  times,  but  refused  each  time.13 

Although  the  1857  Uprising  did  not  make  any  significant  impact  on  the 
people  of  Calcutta  or  for  that  matter,  the  rest  of  Bengal;  however,  early  footsteps  of 
nationalism  were  being  heard.  These  were  reflected  in  the  nationalist  press  as  well 
as  several  protest  movements  cutting  across  the  region  within  the  jurisdiction  of 
the  High  Court  of  Calcutta.  Many  of  these  movements  gave  rise  to  litigations,  at 
times  generating  important  legal  issues,  which  resulted  in  debate  on  a  massive  scale. 
From  1850  onwards,  many  parts  of  India  saw  the  rise  of  Wahabism — a  revivalist 
Islamic  politico-religious  movement.  Ameer  Khan,  a  Calcutta  based  hide  merchant, 
was  arrested  from  his  house  in  the  city  for  his  alleged  association  with  the  Wahabi 
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movement  and  taken  to  Gaya,  where  he  was  detained  and  later  transported  to  Alipore 
Jail.  No  warrant  had  been  produced  at  the  time  of  arrest  and  no  information  had  been 
provided  with  respect  to  the  reason  behind  his  detention.14  An  application  for  habeas 
corpus  was  made  before  Justice  Norman  by  the  lawyers  of  the  defendant — Thomas 
Anstey,  a  legendary  barrister  well-known  for  his  strong  principles,  and  Thomas  Dunbar 
Ingram,  a  highly  acclaimed  teacher  of  Hindu  and  Mahomedan  Law  at  the  Presidency 
CollegeT  Khan  was  detained  under  the  Regulation  III  of  1818,  which  was  one  of 
the  early  legislations  in  India  providing  for  extraordinary  powers  for  the  executive. 
Anstey  had  broken  down  the  legal  basis  for  this  regulation,  which  he  considered  to  be 
a  legislation  that  authorised  acts  that  are  ultra  vires  and  repugnant  to  the  fundamental 
principles  upon  which  the  law  of  the  realm  functioned.  He  further  addressed  through 
this  trial,  the  larger  picture  with  respect  to  equal  protection  of  law  awarded  to  all 
subjects  of  the  Crown  and  stated  that  every  native  has  the  rights  of  an  Englishmen, 
regardless  ol  how  much  the  government  “fancies  its  own  authority  to  be  indefinite”.16 
He  likened  the  viceroy  to  be  at  a  level  below  the  “greater  despot — the  grim  king  death”, 
and  stated  that  the  regulation  would  put  in  the  hands  of  the  executive  an  immense 
amount  of  power  to  act  as  it  suits  their  “supreme  and  irresponsible  pleasure”.17 

In  a  landmark  decision,  Justice  Norman  rejected  these  arguments  and 
distinguished  between  the  political  acts  of  the  governor  general  in  respect  of  foreign 
states  in  war  and  the  governor  general’s  peacetime  acts  during  which  a  subject 
complains  of  a  wrong  done  by  the  former.18  He  stated  that  the  granting  of  special 
powers  to  the  governor  general  may  be  necessary  to  combat  external  aggression  and 
internal  commotion.  The  detention  of  Khan  therefore  was  sustained — in  effect, 
granting  extra-legal  powers  to  the  executive  to  exercise  whenever  it  thought  best.  There 
is  a  tragic  sequel  to  this  litigation.  Justice  Norman  was  assassinated  on  21  September 
1871  on  the  steps  of  Town  Hall,  where  the  court  was  holding  session,  as  the  present 
building  was  under  construction.19  He  is  possibly  the  only  high  court 
judge  in  India  to  be  assassinated  in  office. 

These  years  also  saw  the  rise  of  the  print  media  as  a  vehicle 
for  expressing  the  constitutional  aspirations  of  Indians.  Some  of 
the  conflict  spilt  over  into  the  judicial  domain.  Reverend  James 
Long,  an  Anglican  priest  of  Anglo-Irish  origin,  had  published  the 
English  version  of  a  Bengali  play,  Nil-Darpan,  based  on  the  real-life 
oppression  of  peasants  by  indigo  planters.  The  original  playwright  was 
Dinabandhu  Mitra.  The  name  of  the  author  in  the  English  rendition 
was  suppressed,  the  authorship  being  attributed  to  “a  native”.20  The 
play  was  printed  by  C.H.  Manuel,  a  Calcutta-based  printer,  and  had 

Nil-Darpan,  the  controversial  English  translation  of  a  Bengali  play  about  the 
oppression  of  Indian  peasants  by  British  indigo  planters,  lead  to  a  case  against 
the  publisher,  Reverend  James  Long,  who  was  careful  to  shield  the  actual 
translator,  Michael  Madhusudan  Dutt 


Jill,  J>  ABF  AN, 

THE  INDIGO  PLANTING  MIRROR, 
*  3  Drama. 

TRANSLATED  FROM  THE  BENGALI 

A  NATIVE. 


CA LOUTTA: 

r  ||.  JUjfUBt,  CALCUTTA  rttlKTUQ  AITD  riTOUSIUSO  rKZM,  So.  10. 
trBJTWTB  CASK.  OOUMTOLLAU. 

1861. 
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been  published  in  1861.  Some  indigo  planters  sued  Manuel  for  criminal  defamation  as 
a  response  to  the  play.  Reverend  Long  thereafter  volunteered  to  take  responsibility  for 
the  publication  and  on  his  request,  Manuel  disclosed  his  name.  Proceedings  started 
against  Reverend  Long  from  24  July  1861  in  the  bench  presided  over  by  Sir  Barnes 
Peacock,  the  Chief  Justice  of  Calcutta.21  Lawyers  for  Reverend  Long  had  earlier 
ensured  that  he  was  not  tried  before  Sir  Mordant  Lawson  Wells,  before  whose  bench 
the  trial  was  to  commence.  Reverend  Long  was  imprisoned  for  one  month  and  a 
fine  of  Rs  1,000  was  imposed  upon  him  after  the  court  found  him  guilty.22  He  was 
cautious  in  not  disclosing  the  name  of  Michael  Madhusudan  Dutt,  who  had  actually 
translated  the  play  and  who  was  to  begin  his  practice  after  being  called  to  the  bar  after 
six  years  in  the  High  Court  of  Calcutta  in  1867. 

The  Calcutta  bar,  contemplated  by  the  British  ruling  establishment  to  be  an 
associate  in  the  process  of  colonisation  from  the  1880s,  became  an  unintended  breeding 
ground  for  nationalists.  Many  members  of  the  Calcutta  bar  such  as  W.C.  Bonnerjee, 
Ananda  Mohan  Bose,  Lai  Mohan  Ghosh,  Rashbehari  Ghosh,  Bhupendra  Nath  Bose, 
Satyendra  Prasanna  Sinha  and  Chittaranjan  Das — became  presidents  of  the  Indian 
National  Congress.  Many  of  them  became  outstanding  judges  and  legal  scholars.  John 
Woodroffe,  whose  father  James  T.  Woodroffe  was  an  Advocate-General  of  Bengal, 
had  commenced  his  practice  in  the  high  court  in  1890  and  was  appointed  as  a  puisne 
judge  in  1904.  Apart  from  authoring  different  legal  works,  he  had  developed  a  keen 
interest  in  Sanskrit  and  had  taken  mantra  diksha  (received  ordination)  from  a  highly 
regarded  authority  on  the  Tantra  and  Shakti  cults,  Pundit  Sibchandra  Vidyarnava.23 
Woodroffe  used  to  wear  saffron  clothes  and  rudraksha  beads  at  home  as  well.24  Syed 

THE  HIGH  COURT  in  1891  had  acquitted  a  35-year-old  man  from  the  charge  of  murder,  who  had  caused 
the  death  of  his  wife,  an  11-year-old  girl,  Phoolmani.26  The  husband  was  charged  with  culpable  homicide 
not  amounting  to  murder  and  causing  grievous  hurt  to  the  girl.  The  death  of  the  victim  was  due  to  injuries 
caused  from  sexual  intercourse  with  the  husband.  This  was  established  by  evidence,  lhe  presiding  judge, 
Arthur  Wilson,  in  his  address  to  the  jury  on  the  ground  of  the  allegation  of  rape  summed  up:  “in  the  case 
of  married  females  as  you  probably  knowr,  the  law  of  rape  does  not  apply  as  between  husband  and  wife  after 
the  age  of  10  years.”27  The  accused  husband  was  cleared  of  all  the  charges  except  that  of  causing  grievous 
hurt  and  sentenced  to  one  year  of  rigorous  imprisonment.  This  case  is  meant  to  have  been  the  main  cause 
for  legislation  of  the  Age  of  Consent  Act,  1891,  raising  the  minimum  age  of  marriage  for  a  girl  to  12. 
There  was  controversy  in  the  Calcutta  society  on  this  legislation  and  newspapers  like  Amrita  Bazar  Patrika 
opposed  such  law  as  being  an  interference  with  religious  affairs  of  the  Hindu  community.28  The  Indian 
Mirror,  however,  supported  the  legislation.29  Another  newspaper,  Bangabasi,  also  opposed  this  reformist 
measure  and  its  editor,  Jogendra  Chandra  Bose,  was  charged  wdth  sedition  under  section  124A  of  the  Indian 
Penal  Code.30  This  was  possibly  the  first  case  of  sedition  in  India  against  the  editor  of  a  newspaper.  The 
enactment  of  this  law,  however,  had  divided  the  public  opinion  with  many  nationalists  seeing  this  venture 
as  interference. 
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Ameer  Ali,  a  practicing  barrister,  was  elevated  to  the  bench  in  1890  and  became  the 
first  Indian  to  sit  as  a  member  of  the  judicial  committee  of  the  Privy  Council.  He 
had  written  several  influential  books  on  Islam  and  Islamic  jurisprudence.  The  other 
outstanding  Indian  judges  during  the  early  period  of  the  high  court  were  Dwarka 
Nath  Mitter  (1867-1874),  Romesh  Chandra  Mitter  (1874-1890),  Sir  Chunder 
Madhav  Ghosh  (1885-1907),  Sir  Gooroodas  Banerji  (1888-1904)  and  Sir  Ashutosh 
Mukherjee  (1904-1924). 

Among  the  judges  of  Indian  origin,  Mukherjee  is  best  known.  He  laid  down 
a  series  of  path  breaking  judgments  advancing  Indian  jurisprudence.  He  also 
officiated  as  the  Vice  Chancellor  of  Calcutta  University  as  Banerji  did  before  him.  He 
introduced  American  concepts  into  Indian  jurisprudence  to  lend  perspective  to  the 
common  law  principles  already  prevalent  and  thereby  reconciled  individual  liberty 
with  demands  for  the  administration  of  justice.  In  the  field  of  Hindu  law,  one  of  his 
important  contribution  lies  in  developing  the  right  of  an  illegitimate  child  of  a  Hindu 
to  a  share  in  the  inheritance  under  the  Dayabhaga  School.25  A  large  body  of  the 
Dharmashastras  and  other  such  commentaries  were  used  in  this  judgment  and  is  an 
indirect  recognition  of  the  rights  of  a  “love  child”,  though  the  judgment  was  delivered 
in  a  different  context. 

The  early  part  of  the  20th  century  saw  a  spurt  in  revolutionary  activities  in 
Bengal  and  ripples  of  these  movements  were  strongly  felt  within  the  court  premises  in 
many  ways.  Several  members  of  the  Calcutta  bar  were  drawn  to  the  nationalist  cause 
from  the  early  days  of  the  high  court.  P.  Mitter,  popularly  known  as  Pramatha  Babu, 
was  deeply  involved  with  the  Anusilan  Samity,  a  radical  political  group.  Chittaranjan 
Das  was  also  considered  to  be  on  the  extremist  side  of  the  Congress.  Lord  Curzon’s 
proposal  to  partition  Bengal  in  1905  generated  widespread  resentment  among  the 
public,  especially  the  youth,  and  revolutionary  activities  could  be  noticed  in  different 
parts  of  the  state.  There  were  a  series  of  trials  in  connection  with  allegations  of 
conspiracy  in  different  parts  of  Bengal,  the  foremost  among  them  being  the  Alipore 
Bomb  case.31  This  landmark  case  is  discussed  in  detail  in  the  ninth  chapter  on  famous 
trials.  Another  important  case  tried  by  the  high  court  involved  the  revolutionaries 
Jatindra  Nath  Mukherjee  (popularly  known  as  Bagha  Jatin),  Taranath  Chowdhury 
(manager  of  the  magazine  Yugantar)  and  Narendra  Nath  Bhattacharjee  (who  later 
became  famous  as  M.N.  Roy)  among  the  accused.  This  case,  which  started  on  4 
March  1910,  was  known  as  the  Howrah  Gang  case,  an  alleged  conspiracy  to  overthrow 
the  British  government.32  The  high  court  heard  the  trial  as  a  special  tribunal  under 
the  Criminal  Law  Amendment  Act  (Act  XIV  of  1908)  and  altogether  46  persons  of 
the  Anusilan  Samity  were  tried.  A  three-judge  bench  of  the  court  comprising  Chief 
Justice  Lawrence  Jenkins,  Justice  Brett  and  Justice  Digamber  Chatterjee  heard  the 
case,  in  which  the  charge  of  the  prosecution  was  mainly  founded  on  the  statement 
of  two  approvers.  The  prosecution  was  severely  criticised  along  with  Shamsul  Alam, 
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the  inspector  before  whom  these  two  approvers  were  meant  to  have  made  confessions 
implicating  the  other  accused  persons.  Most  of  the  accused  were  acquitted.  Alam  was 
shot  dead  on  24  September  1910  within  the  court  premises. 

The  period  of  consolidation  of  the  empire  started  after  1857  and  there 
were  rapid  developments  in  commercial  activities.  English  legal  principles  were 
being  applied  by  the  high  court  directly  through  its  original  jurisdiction  and  the 
principles  of  equity,  justice  and  good  conscience  were  exercised  in  the  appellate 
jurisdiction.  On  many  occasions,  the  local  customs  or  usages  came  into  conflict 
with  these  principles  of  English  law  and  therefore,  the  need  arose  for  reconciliation 
of  these  conflicts  in  the  legal  sphere.  Sir  Barnes  Peacock  was  again  the  architect  in 
developing  the  Indian  Common  Law,  and  two  cases  decided  in  the  last  phase  of  the 
Supreme  Court  stand  out  as  shining  examples  of  his  creative  judicial  ventures  which 
have  stood  the  test  of  time. 

In  the  case  of  Thakoor  Chandra  Paramanick,  Peacock  declined  to  apply  the 
English  principles  under  which  improvements  made  on  the  land  by  a  trespasser 
became  the  property  of  the  landowner.33  He  held  that  as  per  usages  and  customs 
of  India,  buildings  and  other  improvements  made  on  the  land  do  not  become  the 
landlord’s  property.  A  person  making  bona  fide  construction  on  the  land  has  to  be 
given  a  chance  to  remove  the  materials  from  the  land.  This  decision  lays  down  the 
fundamentals  of  the  principle  that  a  trespasser  has  to  be  given  notice  before  eviction. 
In  1961,  a  constitution  bench  of  the  Supreme  Court  confirmed  this  principle  in  the 
case  of  Bishan  Das.34 

The  other  case  in  which  there  was  a  deviation  from  the  common  law  principles, 
involved  Peninsular  and  Oriental  Steam  Navigation,  in  which  the  state’s  privilege 
in  claiming  sovereign  immunity  was  whittled  down  in  actions  of  tort — possibly 

BUT  IT  WAS  not  the  law  alone  with  which  the  legal  community  was  concerned. 

They  had  to  concern  themselves  in  other  frivolous  issues  as  well,  such  as  what 
they  should  wear  in  court.  There  was  some  form  of  “apartheid”  between  English 
barristers  and  Indian  vakils  and  at  the  initial  stage,  only  English  barristers  had 
the  right  of  audience  before  the  Supreme  Court.  They  donned  the  black  lawyers’ 
robes,  which  is  the  uniform  practice  today  among  lawyers  in  India.  The  question 
of  reform  became  a  subject  of  controversy  in  1906,  when  the  vakils  association 
adopted  a  resolution  in  the  month  of  July  suggesting  a  distinctive  costume  like 
university  gowns.  It  was  approved  by  the  Chief  Justice  and  other  judges  of  the 
court,  but  there  was  no  sanction  for  using  the  colour  black  for  the  vakils.  That 
was  the  exclusive  colour  for  barristers’  gowns.  The  colour  suggested  was  blue  and 
this  practice  went  on  for  quite  some  time,  till  black  became  the  universal  color 
for  lawyers’  robes. 
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Statue  of  Sir  T.  Muthuswamy  Iyer, 
the  first  Indian  judge  at  the  High 
Court  of  Madras. 
Photo:  S.  Ravindra  Bhat 


because  the  judgment  went  against  the  interest  of  the  colonial  rulers,  no  law  journal 
published  this  decision  in  full.  In  1962,  the  Supreme  Court  of  India,  while  expanding 
this  concept,  expressed  surprise  that  this  judgment  was  not  reported  in  any  Calcutta 
based  legal  journal,  although  it  was  of ‘Tar  reaching  importance  and  has  always  been 
cited  as  a  leading  case  on  the  subject”.'"1  There  was  a  report  on  the  judgment  in  the 
newspaper  Englishman,  which  was  republished  in  Appendix  A  to  the  Bombay  High 
Court  Reports,  vol.  v,  1868-1869.  Apart  from  Peacock  and  earlier  judges  such  as 
John  Hyde  and  Sir  William  Jones,  other  English  judges  who  are  still  remembered  for 
their  independent  mind  and  legal  acumen  include  Sir  Richard  Couch,  Sir  Richard 
Garth,  Sir  Lawrence  Jenkins  and  Sir  George  Claus  Rankin.  There  have  been  other 
trials  as  well,  involving  not  so  much  of  public  interest,  but  generating  it  in  a  very 
large  dose.  The  case  of  Bhowal  Sanyasi  involving  the  question  of  establishing  one’s 
identity  is  perhaps  the  best  example  and  is  covered  in  the  ninth  chapter 
on  famous  trials.36 

Madras 

On  15  August  1862,  the  High  Court  of  Madras  was  inaugurated. 
The  new  high  court  was  formally  opened  on  Friday,  15  August  1862. 
The  newly  appointed  chief  justice  and  puisne  judges  were  present  on  the 
occasion.  The  judges  walked  into  the  courtroom  about  half  an  hour  after 
noon  and  took  their  seats  on  the  bench.  At  the  time  of  its  inception,  the 
high  court  had  a  chief  justice  and  five  puisne  judges.  The  judges  appointed 
to  the  high  court  earlier  held  positions  in  the  Supreme  Court  and  the 
company  courts.37 

Sir  Colley  Scotland  had  been  the  last  Chief  Justice  of  the  Supreme 
Court.  Sir  A.  Bittleson  had  been  a  puisne  judge  of  the  Supreme  Court  of 
Madras  from  1858.  The  other  four  judges,  T.  L.  Strange,  W.  A.  Morehead, 
H.  Frere  and  H.D.  Phillips  were  all  Indian  civil  servants.  Strange  and 
Frere  had  been  judges  of  the  sadar  adalat  and  faujdari  adalat.  Morehead 
had  been  the  chief  judge  of  the  court  of  sadar  and  faujdari  adalats  and  Phillips  had 
acted  as  puisne  judge  of  the  court  of  sadar  and  faujdari  adalats.  The  rich  traditions 
and  customs  of  the  High  Court  of  Madras  were  inherited  from  the  Supreme  Court 
of  Madras.  The  Supreme  Court  functioned  in  a  building  called  Bentick’s  Building 
situated  opposite  the  Beach  Railway  Station  from  1817  to  1862  and  it  is  in  this 
building  the  high  court  was  established  in  1862.38 

By  letters  patent  of  26  June  1862  granted  by  Queen  Victoria,  the  High  Court 
of  Judicature  of  Madras  was  established  as  a  court  of  record  abolishing  the  Supreme 
Court  of  Madras.  Scotland  was  its  first  Chief  Justice.  Among  his  innumerable 
contributions  to  the  development  of  the  high  court  must  be  noted  the  fact  that  he 
enrolled  as  the  first  vakil  to  practise  before  the  high  court  soon  after  it  was  established. 
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A  panoramic  photo  of  the  Madras  High  Court 
by  Lala  Deen  Dayal,  1899.  Source:  High 
Court  of  Madras 


The  opening  of  the  law  courts  at 
Madras  by  the  Governor  of  Madras, 
Baron  Wenlock,  photographed  with  the 
Chief  Justice,  Sir  Arthur  Collins,  and 
judges  including  Muthuswamy  Iyer. 
Source:  High  Court  of  Madras 
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The  vakil  so  enrolled  was  Raja  T.  Rama  Rao,  in  a  move  that  earned  the  collective  ire 
of  the  practising  barristers  at  the  high  court,  but  Scotland  could  not  care  less.39 

The  present  high  court  building,  an  exquisite  example  of  Indo-Saracenic 
style  of  architecture  was  designed  by  J.W.  Brassington  and  excellently  executed 
by  the  renowned  architect  Henry  Irwin  and  J.H.  Stephens.  The  construction  that 
commenced  in  October  1888  was  completed  in  less  than  lour  years  at  a  cost  of  Rs  12 
lakhs  and  the  building  was  declared  open  on  12  July  1892.  Subsequently,  in  the  First 
World  War,  the  high  court  building  was  attacked  during  the  shelling  of  Madras  by 
the  German  ship  Emden,  however,  with  no  damage  to  its  magnificent  structure.  With 
the  imperious  red  brickwork,  gigantic  granite  stone  components,  stunning  domes  of 
bulbous  designs,  traditional  chajjas  with  brackets,  beautiful  arches,  fabulous  stone 
balconies,  splendid  minarets,  intricate  terminal  decorations  and  multicoloured  plaster 
works,  the  building  that  houses  the  high  court  is  indeed  a  marvellous  structure.40 

From  the  early  days,  the  High  Court  of  Madras  was  credited  with  an  enviable 
reputation  for  the  quality  of  its  bench  and  bar.  For  the  first  time  in  the  Madras 
Presidency,  an  Indian  was  appointed  as  a  judge  of  the  high  court  as  early  as  in  1877. 
That  was  Justice  Sir  T.  Muthusamy  Iyer,  who  rose  to  the  position  of  a  judge  of  the 
high  court  from  the  humble  post  of  munsif,  even  functioning  as  acting  Chief  Justice 
in  1893.  Furthermore,  the  British  government  appointed  Sir  V.  Bhashyam  Aiyangar, 
a  distinguished  vakil  of  the  high  court,  as  the  (first  Indian)  acting  advocate  general 
(February  1897  to  March  1898  and  September  1899  to  March  1900).  In  1901,  he  was 
elevated  as  judge  of  this  court.  He  drafted  the  Madras  General  Clauses  Act  in  1891 
and  the  same  was  adopted  as  the  General  Clauses  Act  in  1897.  Fire  rich  body  of  case 
laws  that  developed  under  this  statute  guides  interpretation  of  statutes  till  this  date. 

The  role  of  advocates  of  the  High  Court  of  Madras  in  the  freedom  movement 
also  deserves  special  mention.  It  is  interesting  to  note  that  of  the  72  delegates  who 
participated  in  the  first  session  of  the  Indian  National  Congress,  22  were  from 
the  Madras  Presidency,  with  a  sizeable  chunk  of  that  22  being  from  the  Madras 
bar.  In  fact,  the  early  years  of  the  freedom  movement  drew  strong  support  from 
the  Madras  bar.  The  support  to  the  movement  from  stalwarts  like  Eardley  Norton, 
Salem  Ramaswami  Mudaliar,  Justice  S.  Subramania  Iyer,  Rangaiah  Naidu,  S. 
Satyamurthy,  C.  Rajagolachariar,  T.  Prakasam,  P.S.  Sivaswami  Iyer,  Sir  C.  Sankaran 
Nair,  M.  Bhakthavatslam,  R.  Venkatraman  gave  much  credibility  and  strength  to 
the  movement.  Many  of  them  went  on  to  hold  very  high  constitutional  and  political 
positions  after  the  country  attained  Independence.41 

The  records  of  the  High  Court  of  Madras  are  replete  with  many  interesting 
cases.  The  foremost  is  the  sedition  case  against  the  famous  freedom  fighter 
V.O.  Chidambaram  Pillai,  who  founded  the  Indian-owned  steam  navigation 
company — on  appeal  against  the  trial  court  verdict  imposing  transportation  for  life, 
the  high  court  reduced  the  punishment  to  four  years  imprisonment  and  six  years 
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Justice  Ram  Narain  Dar 
(1849—1886),  the  first  Indian 
judge  of  the  Chief  Court  of 
Punjab.  Source:  High  Court  of 
Punjab  and  Haryana 


transportation.42  There  is  also  the  Ashe  Murder  case  relating  to  14  freedom  fighters 
who  supported  the  famous  patriot  Vanchinathan,43  the  Child  Custody  case  involving 
adoption  of  philosopher  J.  Krishnamurthi  by  Annie  Besant,44  and  the  Gandhi  Cap 
case  involving  validity  of  orders  prohibiting  people  from  wearing  Gandhi  caps46.  In 
this  last  case,  prohibitory  orders  were  issued  by  the  district  magistrate  of  Guntur, 
prohibiting  the  public  from  wearing  Gandhi  caps  within  the  limits  of  the  Guntur 
municipality.  At  the  high  court,  Justice  Pandalai  set  aside  this  order,  reasoning  that 
mere  sympathy  with  Gandhi’s  views  could  not  automatically  be  implied  to  mean 
support  for  the  Civil  Disobedience  Movement.  Indeed,  this  seems  to  be  an  early, 
pre-constitutional  application  of  the  doctrine  that  merely  associating  with  a  group,  a 
person  or  an  idea  does  not  imply  active  support  for  law-breaking. 

And  in  the  years  immediately  before  Independence,  there  was  the  Lakshmikantan 
Murder  case,  in  which  two  leading  stars  of  the  Tamil  cinema  industry,  that  is, 
Thyagaraja  Baghavathar  and  N.  S.  Krishnan,  were  charged  with  complicity  in  the 
murder  of  Lakshmikantan  (who  ran  a  yellow  journal  and  kept  publishing  damaging 
articles  against  the  two  superstars).46  This  created  unparalleled  sensation  in  the 
presidency  during  the  mid-40s.  Although  ultimately  Baghavathar  and  Krishnan  were 
acquitted,  the  case  was  not  without  its  twist  and  turns  and  is  still  ranked  as  one  of  the 
most  sensational  cases  that  the  Madras  Presidency  had  ever  witnessed. 

Lahore 

Punjab  was  consolidated  under  the  Sikh  Empire  of  Maharaja  Ranjit  Singh, 
who,  besides  taking  other  steps,  reorganised  the  administration  of  justice  in  the 
area  under  his  domain.  The  Shariat  governed  those  professing  the  Muslim  faith  and 
separate  courts  were  set  up  to  administer  it.  Nazamdin  was  appointed  chief  qazi  with 
Mohammad  Shah  Puri  and  Saidullah  Chishti  as  two  muftis.  Hindus  and  Sikhs, 
on  the  other  hand,  were  governed  by  their  personal  customary  laws  applicable  to 
their  communities  in  their  local  areas.  Separate  courts  presided  by  judicial  officers 
appointed  by  the  durbar  were  set  up  for  them.  During  Ranjit  Singh’s  time,  there  were 
no  definite  system  of  courts  of  justice;  however,  there  was  a  judicial  officer,  known  as 
the  adalati,  in  Lahore  and  a  central  court  known  as  adalat-i-ala  was  also  established 
in  the  capital.  The  local  authorities  settled  minor  disputes,  but  others  were  resolved 
largely  by  private  arbitration.  This  was  practiced  through  a  network  of  committees  or 
panchayats.  This  was  till  the  death  of  Ranjit  Singh,  which  threw  Punjab  into  disorder 
and  chaos. 

On  16  December  1847,  an  assembly  of  the  Sikh  misldars  (chieftans)  met  with 
the  British  resident.  They  signed  a  convention  appointing  a  council  of  regents  under  the 
British  resident  who  became  the  repository  of  authority  in  the  territories  of  Maharaja 
Ranjit  Singh.  Soon  there  was  a  revolt  against  the  British  residency.  However,  with 
the  fall  of  Multan  and  the  Battle  of  Gujarat,  the  position  changed.  The  Sikh  nobles 
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An  old  view  of  the  High  assembled  for  the  last  time  on  29  March  1849,  when  Lord  Dalhousie’s  proclamation 

Court  of  Lahore,  circa  1880  was  read  out,  to  which  Maharaja  Duleep  Singh  was  made  to  affix  his  initials.  The 

territory  of  Punjab  was  transferred  to  the  East  India  Company. 

The  Punjab  Courts  Act  (Act  No  19  of  1865)  was  enacted  providing  seven  classes 
of  courts  to  exercise  civil  jurisdiction  starting  from  the  tehsildar  up  to  the  court  of 
judicial  commissioner,  but  it  remained  in  force  for  a  short  span.  In  the  following  year 
in  1866,  the  Punjab  Chief  Courts  Act  IV  of  1866  received  the  assent  of  the  Governor 
General  on  16  February  1866.  It  constituted  the  Chief  Court  of  Punjab  as  the  ultimate 
court  of  appeal  of  civil  and  criminal  courts  in  the  province  and  replaced  the  court  of 
judicial  commissioner.  Senior  judges  of  the  Chief  Court  of  Punjab  between  1866  and 
1880  were  Justices  A.A.  Roberts  (1866-1867),  Charles  Boulnois  (1867-1877)  and 
Charles  Richard  Lindsay  (1877—1880).  During  this  period,  Justice  Ram  Narain  Dar 
(1849— 1886)  was  appointed  as  the  first  Indian  judge  of  the  chief  court.  In  1877,  by 
the  Punjab  Court  Act  XVII  ol  1877,  the  Punjab  Courts  Act  of  1865  was  repealed.  The 
new  act  brought  about  some  changes  in  the  civil  courts. 

In  1919,  the  Chief  Court  of  Punjab  was  elevated  to  the  status  of  High  Court. 
Under  the  letters  patent  granted  by  the  British  Crown  on  21  March  1919,  under 
powers  conferred  by  section  113  of  the  Government  of  India  Act,  1915,  a  high  court 
was  established  in  Lahore  for  the  provinces  of  Punjab  and  Delhi,  to  be  called  the 
High  Court  of  Judicature  of  Lahore.  On  1  April  1919,  the  Lahore  High  Court  was 
inaugurated.  The  judges  thereof  were  appointed  directly  by  the  king  emperor.  The 
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The  courtroom  at  the  High 
Court  of  Lahore,  where  Bhagat 
Singh’s  trial  took  place  in  1930. 
Source:  Lahore  High  Court 


court  was  for  the  first  time  constituted  as  a  court  of  record  with  powers  to  punish 
persons  guilty  of  its  contempt,  a  power  which  the  previous  chief  court  did  not  possess. 
The  permanent  strength  of  the  high  court  was  limited  to  seven  judges — one  chief 
justice  and  six  puisne  judges.  On  the  establishment  of  the  Lahore  High  Court,  the 
Chief  Court  of  Punjab,  which  was  functioning  for  the  last  53  years,  was  abolished. 

The  High  Court  of  Lahore  by  virtue  of  letters  patent  and  sections  106  and  113 
of  the  Government  of  India  Act  was  vested  with  all  the  appellate  and  superintending 
powers,  authority  and  jurisdiction  of  the  chief  court.  The  High  Court  of  Lahore,  by 
its  letters  patent,  was  also  vested  with  original  jurisdiction  in  certain  special  matters  as 
were  possessed  by  the  chief  court.  It  was  constituted  as  the  highest  appellate  authority 
in  civil  and  criminal  cases. 


Nagpur 

Nagpur  has  always  had  a  unique  place  in  central  India.  It  was  the  capital  of 
various  dynasties  and  was  also  at  the  crossroads  of  India.  The  city  of  Nagpur  was 
established  by  the  Gond  kings  in  1702.  Three  decades  later,  due  to  dynastic  struggles, 
Nagpur  came  under  the  control  of  the  Bhosla  dynasty.  Over  the  next  century,  the 
dominion  of  the  Bhoslas  expanded,  and  Nagpur  was  developed  extensively.  Ultimately, 
however,  in  the  early  part  of  the  19th  century,  factional  warfare  reared  its  head  again 
and  one  of  the  contestants,  Appasaheb,  entered  into  a  treaty  with  the  British,  the 
terms  of  which  allowed  the  British  to  maintain  their  own  army.  After  acquiring  a 
foothold  in  Nagpur  and  informally  ruling  it  from  1818,  the  British  formally  annexed 
it  through  the  Doctrine  of  Lapse  in  1854. 

During  the  great  reorganisation  of  the  judicial  system  in  1861,  the  Central 
Provinces  consisting  of  Nagpur,  Bhandara,  Wardha,  Chandrapur,  Gadchiroli  and 
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Sir  Gilbert  Stone,  the  first  Chief 
Justice  of  the  High  Court  of 
Central  Provinces  and  Berar  in 
Nagpur,  1936.  Source:  High 
Court  of  Madhya  Pradesh 
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Poxvuns  OP  UfDlAX  Lkoislaturbp. 

^8.  Anti  Wo  do  farther  ordain  and  declare  that  all  the  provisions 
jl^kWnre*  uf  thew  Our  la-ttcrs  Potent  are  subject  to  the  legislative  power*  of 
pnmnl.  the  local  legislature  and  of  the  Indian  legislature,  and  also  of  the 
Governor  General  in  Council  under  section  seveuty-one  of  the  Govern¬ 
ment,  of  India  Act ;  and  also  of  the  Govornor  General  under  section 
seventy-two  of  that  Act ;  and  may  be  in  all  respects  amended  and 
altered  thereby. 

3n  ®SitneSfi  whereof  Wo  have  caused  these  Onr  Letters 
to  bo  mads  Patent. 

ItiiSj  Ourself  at  Wcutminster  the.  o C  r  ~ 
day  of  i  in  the  '  year  of 

Our  Beign. 

J§1>  TOlarrant  under  The  King's  Sign  Manual. 

Sdw&tr 


Letters  patent  of  the  High  Court 
of  Central  Provinces  and  Berar 
in  Nagpur,  dated  2  January 
1935 ■  Source:  High  Court  of 
Madhya  Pradesh 


parts  of  present-day  Madhya  Pradesh  came  under  British  rule,  where  the  laws  of 
British  India  were  applicable.  The  first  chief  commissioner  provinces,  Sir  Richard 
Temple,  was  appointed  in  April  1862  while  the  judicial  administration  was  entrusted 
to  a  judicial  commissioner,  Lieutenant  Colonel  J.L.  Spence.  It  is  recorded  that  while 
on  tour,  Spence  used  to  hold  court  in  a  tent.  Thus,  the  judicial  system  as  propounded 
by  the  British  started  from  1862.  Thereafter,  British  laws  like  the  Indian  Penal  Code 
became  applicable  to  this  area. 

In  1865,  the  Central  Provinces  Court  Act  came  to  be  passed,  as  a  result  of 
which  the  court  of  the  judicial  commissioner  became  the  apex  institution  for  central 
India.  A  drastic  reorganisation  of  the  whole  judicial  system  also  became  necessary,  as 
litigation  had  started  increasing  rapidly.  This  continued  up  to  1896  when  an  additional 
judicial  commissioner  was  appointed.  In  1903,  the  five  districts  of  Berar,  namely, 
Amravati,  Yavatmal,  Akola,  Buldhana  and  Washim  were  merged  with  the  Central 
Provinces.  Thus  from  then,  this  region  started  being  recognised  as  Central  Provinces 
and  Berar.  A  complete  separation  of  the  executive  from  the  judiciary  was  undertaken 
in  1904.  The  divisional  judges  were  given  full  sessions  powers  and  limited  appellate 
powers.  The  final  amalgamation  of  judicial  administration  of  the  five  districts  of  Berar 
with  Central  Provinces  took  place  in  1905. 

Sir  Bepin  Krishna  Bose  was  the  first  Indian  to  be  offered  the  post  of  additional 
judicial  commissioner  and  took  charge  on  1  June  1909.  Till  his  appointment, 
personnel  from  the  Indian  Civil  Service  used  to  be  appointed.  As  the  work  constantly 
increased,  the  permanent  strength  of  the  court  also  increased  and  consisted  of  a  judicial 
commissioner  and  four  additional  judicial  commissioner’s  by  1913.  A  very  important 
role  was  played  by  two  journals,  All  India  Reporter  and  Nagpur  Law  Journal,  which 
reported  the  judgments  from  the  court  of  the  judicial  commissioner.  These  journals 
commenced  from  1914  and  1918  respectively.  In  1921,  the  provinces  were  raised  to 
the  status  of  a  governor’s  province.  The  judicial  commissioner  court  continued  till 
2  January  1936  when  by  a  notification  in  the  Gazette  of  India  on  8  January  1936, 
the  High  Court  of  Judicature  of  Nagpur  was  established  under  section  113  of  the 
Government  of  India  Act,  1919,  on  9  January  1936  by  Sir  Hyde  Clarendon  Cowan. 
Thus,  the  high  court  started  exercising  jurisdiction  over  the  Central  Provinces  and 
Berar.  Sir  Gilbert  Stone,  who  was  earlier  a  judge  of  the  High  Court  of  Madras,  became 
the  first  Chief  Justice  while  M.  Bhawani  Shankar  Niyogi  and  Vivian  Bose  became  the 
first  two  Indian  judges  and  later  on  chief  justices.  Justice  Bose  was  none  other  but  the 
grandson  of  the  first  Indian  additional  judicial  commissioner,  Sir  Krishna  Bose.  These 
appointments  were  followed  by  the  appointment  of  Justice  M.  Hidayatullah,  who 
later  on  adorned  the  office  of  the  Chief  Justice  of  Nagpur.  It  was  during  his  tenure 
that  the  high  court  became  the  High  Court  of  Madhya  Pradesh  in  1956. 

It  is  worth  remembering  that  the  high  court  did  not  come  into  being  without 
some  campaigning  for  it.  The  Nagpur  Bar  Association  (Judicial  Commissioner  Section) 
was  constantly  attempting  to  get  a  full-fledged  high  court  in  place  of  the  judicial 
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Above:  “A  poem  in  stone”:  An  exterior  and  interior  view  of  the  magnificent  edifice  built  in  1937-1940  to  house  the  High  Court  of Nagpur ,  presently  containing 
the  Nagpur  bench.  Photos:  Vinay  Thakur 


A  POEM  IN  STONE 

o  account  of  the  Nagpur  High  Court  is  complete  unless 

the  history  of  the  building  is  mentioned.  This  building  was 
proposed  by  E.  Raghavendra  Rao  who  was  the  home  member. 
The  foundation  stone  was  laid  by  Sir  Hyde  Gowan,  the 
Governor  of  Central  Provinces  and  Berar  on  9  January  1937, 
which  was  also  the  first  anniversary  of  the  opening  of  the  high 
court.  The  building  was  designed  by  H.A.N.  Medd  who  was 
a  resident  architect  from  December  1935  till  June  1939.  The 
original  estimated  cost  of  the  building  was  Rs  10,27,000.  This 
architectural  marvel  was  erected  only  by  spending  an  amount 
of  Rs  7,37,749.  The  building  was  declared  open  on  6  January 
1940  and  was  described  by  Chief  Justice  Sir  Gilbert  Stone  as  “a 
poem  in  stone”.  The  high  court  sat  in  the  new  building  for  the 
first  time  on  27  January  1940.  The  British  government  decided 
to  stop  construction  of  the  single  majestic  dome  of  the  building 
as  an  economic  measure  in  light  of  the  Second  World  War. 
Eight  domes  remained  to  be  constructed.  These  eight  domes 
were  completed  in  2014  as  originally  intended  by  the  architect. 
Thus,  this  became  the  only  building  in  the  country  whose 
construction  was  commenced  and  mainly  done  by  the  British, 
but  finished  by  Indians.  Lastly,  although  the  High  Court  of 
Nagpur  existed  only  for  20  years,  it  has  left  its  indelible  stamp 
on  the  judicial  history  of  India. 


commissioner’s  court.  The  first  resolution  for  demanding  the  establishment  of  a  high 
court  was  passed  by  this  association  on  25  July  1925  to  be  followed  by  the  second 
resolution  on  30  August  1928.  These  efforts  bore  fruit  and  alongside  the  establishment 
of  the  high  court,  on  9  January  1936,  the  Nagpur  Bar  Association  transformed  itself  into 
the  High  Court  Bar  Association  formally  and  a  stalwart  in  the  legal  field,  Sir  Hari  Singh 
Gour,  became  its  first  president.  Besides  Gour,  the  High  Court  of  Nagpur  produced 
several  outstanding  lawyers  includings  Moropant  Joshi,  P.S.  Kotwal,  M.B.  Kinkhede, 
T.J.  Kedar,  D.T.  Mangalmurti,  M.R.  Bobde,  R.M.  Padhya  and  Walter  Dutt. 

Patna 

In  1862,  when  the  High  Court  of  Calcutta  was  established,  a  small  cause 
court  was  also  set  up  in  Cuttack.  Subsequently,  in  1872,  when  the  Code  of  Criminal 
Procedure  was  being  revised,  it  was  also  decided  to  introduce  judicial  benches  for 
administering  criminal  justice.  In  1873,  they  were  established  in  Cuttack  and  Puri 
and  then  in  Balasore. 

In  or  about  the  last  quarter  of  the  19th  century,  there  emerged  a  class  of 
educated  persons  in  Orissa.  This  new  intelligentsia  gradually  became  vocal  in  favour 
of  the  amalgamation  of  all  Oriya-speaking  areas,  which  lay  scattered  under  the 
presidencies  of  Bengal,  Madras  and  the  Central  Provinces.  The  first  such  proposal  for 
the  unification  of  Oriya-speaking  areas  was  made  in  1875  by  Raja  Baikuntha  Nath 
De  of  Balasore  and  Bichitrananda  Patnaik  of  Cuttack. 

With  the  subsequent  establishment  of  the  Utkal  Sabha  in  1882,  the  Oriya 
intelligentsia  got  a  forum  to  raise  various  demands  in  an  organised  manner.  In  1903, 
under  the  leadership  of  the  Raja  of  Khalikote,  Ganjam  Jatiya  Samiti  was  founded. 
This  ultimately  led  to  the  formation  of  the  historical  Urkal  Sammilani  under  the 
able  leadership  of  Utkal  Gouraba  Madhusudan  Das.  Both  Utkal  Sabha  and  Utkal 
Sammilani  strongly  demanded  amalgamation  of  all  Oriya-speaking  areas  with 
and  Orissa  division  to  be  administered  as  a  single  administrative  unit  by  a  chief 
commissioner  like  Assam.  However,  there  was  still  no  demand  for  a  separate  province 
of  Orissa.  In  the  Risley  Circular  of  1903,  it  was  proposed  to  unite  all  the  Oriya- 
speaking  people,  both  in  the  hills  and  plains,  under  the  Bengal  administration. 

At  the  commencement  of  the  20th  century,  the  Bengal  Presidency  was  a 
vast  province  including  Assam,  Bihar  and  Orissa.  Finding  it  difficult  to  manage 
administratively  such  large  areas,  administrative  exigencies  required  the  separation 
of  such  areas  that  originally  did  not  form  part  of  Bengal.  In  1905,  Lord  Curzon, 
however,  partitioned  Bengal  into  two  parts  leading  to  the  formation  of  a  new  province 
with  Assam  and  Eastern  Bengal.  Bihar  and  Orissa  were  retained  with  the  remaining 
parts  of  the  Bengal  province.  The  partition  of  Bengal  triggered  a  nationwide  protest. 
Ultimately,  in  1911,  the  two  parts  of  Bengal  were  again  united.  Bihar  and  Orissa  were 
separated  from  the  Bengal  Presidency  to  form  a  new  province  of  Bihar  and  Orissa 
by  a  notification  dated  22  March  1912.  Four  years  later,  on  9  February  1916,  King 
George  V  established  the  High  Court  of  Judicature  of  Patna  by  letters  patent.  On  1 
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April  1936,  Orissa  was  made  a  separate  province.  The  circuit  court  commenced  its 
first  sitting  on  21  September  1936. 

The  High  Court  of  Patna  was  established  on  6  September  1940.  On  11  June 
1945,  the  high  court  was  constituted  as  a  common  high  court,  and  its  territorial 
jurisdiction  was  extended  to  Athagarh,  Athmallik,  Bomra,  Bastar,  Boudh,  Daspalla, 
Dhenkanal,  Kalahandi,  Kanker,  Kendujhar,  Khandapada,  Narsinghpur,  Nayagarh, 
Nilagiri,  Pallahara,  Rayagarh,  Redhakhol,  Sareikela,  Sonepur,  Sarguja  and  Talchar 
princely  states.  This  high  court  was  known  as  the  High  Court  of  Patna  State, 
consisting  of  one  chief  judge  and  two  puisne  judges.  It  was  functioning  at  the  present 
collectorate,  Balangir  (old  kacheri),  and  the  High  Court  of  Patna  was  abolished  on  1 
January  1948  on  the  merger  of  states  in  the  province  of  Orissa. 

During  the  colonial  period.,  the  High  Court  of  Patna  decided  some  important 
cases,  especially  those  pertaining  to  the  Independence  movement.  Perhaps  the  most 
famous  is  Kbudiram  Bose  v  Emperor ,47  where  the  revolutionary  Khudiram  Bose  was  tried 
for  hurling  a  bomb  at  the  carriage  of  an  English  judge,  Kingsford.  Bose  was  sentenced 
to  death  by  the  sessions  judge  at  Muzaffarpur,  and  his  sentence  was  confirmed  by  the 
Supreme  Court.  Another  case  was  that  of  Bainkunth  Sukul,  who  was  tried  for  the 
murder  of  Phanindra  Nath  Ghosh.  While  attacking  Ghosh,  he  also  caused  the  death 
of  Ganesh  Prasad  Gupta,  who  had  made  an  attempt  to  save  Ghosh.  The  motive  for  the 
murder  was  probably  that  Ghosh  had  traded  the  secrets  of  the  revolutionaries.  Sukul  was 
tried  under  section  302  of  the  Indian  Penal  Code  by  the  sessions  judge  of  Muzaffarpur 
and  was  given  the  death  sentence.  The  sentence  was  confirmed  by  a  division  bench  of 
Patna  High  Court.48 

Another  interesting  case  is  that  of  Hakin  Khalil  Ahmed  v  Malik  Isr afil^  popularly 
known  as  the  Kadiani  case.  The  Kadianis  were  a  new  sect  of  Sunnis.  They  differed  from 
the  orthodox  Sunnis  on  several  points.  Perhaps  the  most  major  point  of  dispute  was 
that  they  did  not  regard  Prophet  Mohammed  as  the  last  of  the  prophets.  Within  Islam 
therefore,  they  were  regarded  kafirs  (infidels).  The  question  in  the  case  was  whether  they 
could  pray  in  a  Hanafi  Mosque  under  their  own  imams.  The  appeal  was  concluded, 

and  the  high  court  held  that  they 
may  use  the  mosque  to  pray  with  the 
Hanafi  Sunni  congregation,  but  that 
they  could  not  have  a  congregation  of 
their  own  with  a  Kadiani  imam.  One 
remarkable  feature  of  this  case  is  that 
Mohammad  Zafrullah  Khan,  who 
was  a  barrister  at  the  Lahore  High 
Court,  traveled  all  the  way  to  Patna 
to  appear  in  this  case. 

Opening  of  the  Patna  High 
Court,  1  March  1916. 

Source:  High  Court  of  Patna 
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JUDICIAL  SYSTEMS  IN  THE  PRINCELY  STATES 


The  introduction  of  a  regular  and 
efficient  judicial  system  in  the  princely 
state  of  Hyderabad  is  attributed  to  Sir 
Salar  Jung,  the  prime  minister  jrom 
1853  to  1883 


Hyderabad 

Tine  princely  state  of  Hyderabad  was  strongly  influenced  by  the  British.  Asaf 
Jah  Bahadur,  the  Nizam  of  Hyderabad,  entered  into  the  Treaty  of  Alliance  with  the 
East  India  Company  on  12  October  1800,  whereby  British  rule  gradually  extended  to 
Hyderabad.  Administration  was  indirectly  controlled  by  the  British  resident  posted  at 
the  nizam’s  court.  Eventually,  even  the  diwan  (minister)  who  controlled  the  treasury 
came  to  be  appointed  on  the  choice  of  the  British.  During  rhe  19th  century,  institutions 
in  Hyderabad  were  by  and  large  governed  by  the  administrative  practices  adopted  by 
the  British. 

A  regular  and  efficient  judicial  system  was  introduced  in  Hyderabad  by  Sir 
Salar  Jung,  the  prime  minister  of  the  state  (1853-1883).  Before  that,  the  chief  judicial 
power  in  civil  matters  vested  in  the  subhedar  while  the  kotwal  was  the  head  of  criminal 
justice  administration.  In  the  districts,  administration  of  justice  in  civil  and  criminal 
cases  relating  to  Muslims  was  left  to  the  mir  adls  or  darul-qaza  courts,  who  were 
assisted  by  qazis.  Cases  involving  Hindus  were  usually  decided  by  Govindrao  courts; 
for  Christians,  there  were  adalat  beroon  bolds;  and  for  Arabs,  makums  qaza-wte-arab. 
A  separate  court  was  established  for  Europeans  in  the  residency  in  1864. 

Apart  from  introducing  regular  courts  of  justice  at  Hyderabad,  Jung  also 
introduced  a  legal  department  for  framing  laws,  but  he  did  not  demarcate  the  three 
wings  of  governance — the  executive,  the  legislature  and  the  judiciary.  It  was  Salar  Jung 
II,  his  successor  and  the  next  prime  minister,  who  tried  to  determine  the  boundaries  of 
the  three  wings. 

The  language  of  the  high  court  was  Persian  till  the  end  of  1883.  In  January 
1884,  Urdu  replaced  Persian.  A  circular  was  issued  prohibiting  the  use  of  the  English 
language.  The  judges  of  the  high  court  were  appointed  by  a  firman  or  hukum  (royal 
order)  of  the  nizam  upon  the  recommendation  of  the  government.  They  were  paid 
Rs  2,000  hali  (Osmania)  sicca,  till  the  pay  commission  revised  it  to  Rs  2,500  hali 
(Osmania)  sicca.  In  terms  of  the  exchange  rate,  Rs  116,  10  annas,  8  paise  hali 
(Osmania)  sicca  equalled  Rs  100  British  government  sicca.  The  age  of  retirement 
of  judges  was  55  years,  but  the  nizam  could  grant  them  extension  of  service.  All  the 
members  of  the  judiciary,  including  the  judges  of  the  high  court,  were  governed  by  the 
Hyderabad  Civil  Service  Rules.  During  the  19th  century,  several  laws  and  statutes,  on 
the  lines  of  those  in  British  India,  came  to  be  enacted  in  Hyderabad  also.  In  1893,  the 
dastru-al-amal  was  promulgated  regulating  the  procedure  of  the  high  court. 

The  high  court  was  initially  situated  at  Pathergatti.  Due  to  the  flooding  of  the 
Musi  river  in  1909,  the  high  court  was  shifted  to  the  devdi  (residential  building)  of 
Nawab  Sir  Asman  Jah  in  Lai  Bagh.  Then  again,  in  1912,  when  a  cholera  epidemic  hit 
Hyderabad  city,  the  high  court  was  shifted  from  the  devdi  of  the  nawab  to  the  Address 
Hall  in  the  Public  Gardens.  After  about  four  months,  the  high  court  was  relocated 
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Above  left:  Decree  of  the  Masulipatnam  Zilla  Auxiliary 
Court  pertaining  to  a  suit  related  to  the  worship  of  a  local 
goddess.  Source:  High  Court  of  Andhra  Pradesh 
Above  right:  Decree  for  the  recovery  of  three  villages  bearing 
the  seal  of  the  Provincial  Court ,  Northern  Division, 
Hyderabad,  1838.  Source:  High  Court  of  Andhra  Pradesh 


This  is  an  arzdasth  (application)  of  the  judicial 
committee,  dated  12  November  1942,  requesting  the 
nizam  for  deputing  a  high  court  judge  as  a  member 
of  the  committee  till  permanent  arrangements  for 
full  members  of  the  committee  could  be  made.  The 
nizam  approved  the  opinion  of  the  judicial  committee. 

Source:  High  Court  of  Andhra  Pradesh 


at  Lakkad  Kote,  the  house  of  Nawab  Salar  Jung  Bahadur,  situated  in  Chatta  Bazaar. 
However,  as  it  was  found  unsuitable,  the  house  of  Nawab  Sartaj  Jung  at  Saifabad  was 
obtained  on  rent  and  the  high  court  was  shifted  to  this  building  in  1914.  It  was  at  this 
time  that  construction  of  the  present  high  court  building  was  taken  up. 

The  plan  of  the  building  was  drawn  up  by  Shankar  Lai  of  Jaipur,  an  eminent 
engineer  and  architect  of  those  times,  and  the  design  was  executed  by  a  local  engineer, 
Mehar  Ali  Fazal.  The  contribution  of  Vincent  J.  Esch,  a  celebrated  British  architect 
and  engineer,  needs  mention  and  this  building,  constructed  as  per  his  suggestions  and 
inputs,  is  considered  to  be  one  of  his  most  striking  works.  The  construction  of  the 
building  commenced  on  15  April  1915  and  completed  on  31  March  1919.  The  new  high 
court  building,  in  a  sprawling  extent  of  over  nine  acres,  was  inaugurated  by  Mir  Osman 
Ali  Khan,  the  seventh  Nizam  of  Hyderabad,  on  20  April  1919.  A  model  of  the  building, 
engrafted  on  a  thick  sheet  of  silver  weighing  300  kg,  was  presented  by  the  high  court 
to  the  nizam  and  is  now  on  display  at  the  Purani  Havel  i  Museum  in  Hyderabad.  An 
interesting  but  little  known  fact  is  that  this  building  stands  on  the  ruins  of  the  Qutb 
Shahi  palaces,  Hina  Mahal  and  Nadi  Mahal.  At  the  time  of  this  inauguration,  the  high 
court  had  only  six  judges,  and  provided  accommodation  for  offices,  record  rooms  and 
an  inspiring  advocates’  hall  in  addition  to  majestic  court  halls. 

The  dastru-al-amal  remained  in  force  with  minor  modifications  till  1926  when 
a  royal  charter  was  conferred  by  the  nizam  on  the  High  Court,  which  was  to  be  the 
final  court  of  justice.50  This  charter  was  superseded  by  the  High  Court  Act,  1928, 
which  dealt  with  the  nature  of  cases  to  be  heard  by  the  high  court,  the  mode  of 
constituting  benches,  etc.  A  judicial  committee  was  constituted  to  hear  appeals  from 
the  high  court,  akin  to  the  Privy  Council.  Almost  all  the  laws  administered  in  British 
India  were  adopted  by  the  Legislative  Council  of  Hyderabad  at  that  point  of  time. 

At  that  time,  a  death  sentence  was  imposed  only  when  the  heirs  of  the  victim 
demanded  it,  as  required  under  Muslim  law.  Further,  conviction  in  a  murder  case 
required  at  least  two  eyewitnesses.  Significantly,  when  a  death  sentence  or  life 
imprisonment  was  imposed  by  the  high  court,  it  was  not  final.  Sections  307  and  308 
of  the  Hyderabad  Criminal  Procedure  Code  provided  that  where  the  high  court  either 
confirmed  or  imposed  such  sentences,  the  file  had  to  be  sent  to  the  government  within 
a  week.  In  the  case  of  a  death  sentence,  the  approval  of  the  nizam  was  mandatory  and, 
in  the  case  of  life  imprisonment,  approval  of  the  nizam’s  government  was  required. 
It  was  only  then  that  such  a  decision  could  attain  finality  and  be  implemented.  The 
nizam  had  the  power  to  either  confirm  the  death  sentence  or  reduce  it,  altogether 
acquit  the  accused,  or  pass  such  other  order  as  he  thought  fit.  After  such  an  order 
was  passed  by  the  nizam  and  was  received  by  the  registrar  of  the  High  Court,  the 
seal  of  the  High  Court  was  affixed  thereon  in  accordance  with  section  309  of  the 
Hyderabad  Criminal  Procedure  Code  and  it  was  then  sent  to  the  court  of  sessions  for 
implementation. 
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A  clear  separation  of  powers  between  the  executive  and  the  judiciary  came 
about  only  due  to  the  efforts  of  Chief  Justice  Mirza  Yar  Jung  in  1921.  Such  separation 
of  powers  acquired  constitutional  status  after  Independence,  but  it  was  achieved  and 
was  already  in  practice  in  Hyderabad  nearly  30  years  before. 

Himachal  Pradesh 

The  state  of  Himachal  Pradesh  at  present  consists  of  12  revenue  districts — 
Bilaspur,  Chamba,  Hamirpur,  Kangra,  Kinnaur,  Kullu,  Lahaul  and  Spiti, 
Mandi,  Shimla,  Sirmaur,  Solan  and  Una.  However,  prior  to  Independence,  it 
used  to  consist  of  a  number  of  princely  states,  referred  to  here  as  the  “old  areas”, 
as  well  as  areas  directly  administered  by  the  British,  referred  to  as  the  “merged 

§eal  Sirmaur 

areas”.  The  judicial  administration  was  slightly  different  in  these  two  distinct  areas 
and  is  therefore  discussed  separately. 

Old  Areas 

The  Gurkha  invasion  of  the  hill  principalities,  from  1804  to  1815,  provided 
the  opportunity  for  the  East  India  Company  to  intervene  in  this  area.  Although  the 
company  eventually  drove  out  the  Gurkhas  and  also  returned  most  of  the  conquered 
territories  to  their  original  princely  rulers,  they  retained  a  direct  say  in  the  day-to-day 
administration  of  the  hill  states  comprised  of  territories  in  these  present  districts — 
Shimla,  Solan,  Sirmaur,  Kinnaur  and  Bilaspur. 

Tire  sanads  of  1815  clearly  required  the  rajas  to  promote  the  welfare  of  their 
subjects.51  These  proclamations  can  be  taken  to  be  the  founding  stone  of  the  present- 
day  hierarchical  system  of  judicial  administration.  By  appointing  political  agents, 
the  British  made  further  intrusions  into  the  day-to-day  functioning  of  the  princes, 
although  the  principalities  were  constitutionally  not  part  of  the  British  regime.32  As 
such,  the  law  of  British  India  was  gradually  extended  and  made  applicable  in  almost 
all  hill  states  with  little  modification  wherever  applicable.  Although  the  raja  of  the 
state  remained  the  supreme  judicial  authority  (his  court  was  known  as  Adalat  Aliya 
in  Keonthal53  and  the  Ijlas-i-Khas  in  Nalagarh54  and  Sirmaur,55  with  powers  to  hear 
appeals  from  the  lower  courts),  his  own  authority  was  seriously  restricted  at  least  in  the 
matter  of  imposing  punishments  for  heinous  offences.  The  sentence  of  death  passed 
by  the  Raja  of  Chamba  required  confirmation  by  the  commissioner  in  Lahore,56  of 
Judicial  stamp  paper,  Dhami  the  Raja  of  Sirmaur  by  the  commissioner  in  Delhi57  and  of  the  chiefs  of  the  Simla  hill 

states  by  the  superintendent  of  the  Simla  hill  states.58  Similarly, 
the  sentence  of  death  approved  by  Raja  of  Mandi  required 
confirmation  by  the  commissioner  in  Jalandhar.59  Thus,  in  the 
beginning  of  the  20th  century,  a  well-defined  judicial  mechanism 
with  a  hierarchical  set-up  of  courts  administering  justice  with  set 
principles  of  rules  and  regulations  had  started  taking  shape. 
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Somewhere  in  1943,  the  Simla  hill  states  agreed  to  provide  and  constitute 
jointly  a  superior  court — court  of  chiel  judicial  officer,  analogous  to  that  of  a  high 
court  in  British  India,  with  the  stipulation  that  he  would  hold  his  court  in  Rampur, 
Junga  or  Kasumpti,  Solan,  Nalagarh  and  Arki,  and  il  circumstances  so  warranted, 
also  at  other  places  falling  within  the  respective  jurisdictions  of  the  hill  states.  He 
used  to  be  appointed  jointly  by  the  rulers  or  by  the  executive  committee  authorised 
by  them.  Although  his  court  was  the  highest  court  of  the  hill  states,  his  orders  were 
appealable  and  revisable  before  the  judicial  committee  established  jointly  by  the  Simla 
hill  states.  Gradually,  legal  practitioners  were  authorised  to  appear. 

Merged  Areas 

The  pre-independence  political  and  legal  history  of  the  areas,  presently  comprising 
Hamirpur,  Kangra,  Kullu,  Lahaul-Spiti  and  Una  districts,  which  merged  with  the  state 
of  Himachal  Pradesh  later  on,  is  equally  curious.  With  the  end  of  the  First  Sikh  War 
in  March  1846,  these  areas  came  under  the  occupation  of  British  government  and 
gradually  under  the  control  of  the  commissioner  of  Jalandhar  division. 

The  present  day  Kullu  district  was  part  of  district  Kangra  and  constituted  its 
subdivision  under  the  control  of  an  assistant  commissioner.60  Dalhousie  was  part  of 
Pathankot  tehsil  of  Gurdaspur  district  of  Lahore  division  under  the  charge  of  an 
assistant  commissioner  having  the  powers  of  a  munsif.61  The  tehsildars,  who  normally 
used  to  be  Indian  officers,  exercised  the  powers  of  a  civil  judge  in  small  cause  with  limited 
pecuniary  jurisdiction.  Regular  courts  presided  over  by  the  deputy  commissioners  to 
transact  civil  work  were  also  established.  The  financial  commissioner  was  invested 
with  the  powers  of  judicial  commissioner.  Rules  were  prescribed  regarding  the  extent 
to  which  English  could  be  used  in  recording  evidence.62  The  criminal  jurisdiction 
vested  with  the  magistrates  and  the  sessions  judges.  The  tracks  of  Lahaul  and  Spiti, 
though  parts  of  Kullu  tehsil,  but  were  independently  administered  by  the  thakur  of 
Lahaul  and  nono  of  Spiti,  in  administrative  as  well  as  judicial  matters.  Although  this 
region  had  come  under  the  direct  control  of  the  British  government  and  could  have 
been  administered  based  on  English  laws,  but  section  5  of  the  Punjab  Laws  Act,  1872, 
clearly  intended  that  all  questions  pertaining  to  the  specified  matters,  be  decided  as 
per  the  custom,  if  it  was  not  contrary  to  justice,  equity  and  good  conscience.  Hindu 
and  Muslim  laws  were  applicable  only  where  no  customary  rule  was  prevalent.63  The 
civil  law  was  mainly  based  on  the  custom  as  incorporated  in  riwaj-i-aam,  that  is, 

64 


Judicial  Stamp  paper,  Bhagat  village  administration  paper. 
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One  interesting  feature  of  the  local  custom, 
for  instance,  was  that  in  Kangra  district,  there  was  a 
custom  of  widow  remarriage  and  it  had  to  be  performed 
by  undergoing  “balu”  or  “jhanjrara”  ceremonies.6''  Balu 
ceremony  involved  wearing  a  nose-ring  again  by  the 
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woman,  which  she  had  discarded  when  she  lost  her  previous  husband.  “Chundavand” 
was  the  normal  rule  of  succession  in  dividing  the  property.66  In  this  rule  of  succession, 
the  property  used  to  be  divided  into  as  many  equal  parts  as  there  were  mothers  and 
each  part  was  then  divided  equally  among  the  sons  of  one  mother.  For  the  areas 
governed  by  the  British,  the  High  Court  of  Lahore  was  the  reference  point. 


Kashmir 


In  1820,  Maharaja  Ranjit  Singh  installed  Gulab  Singh  as  the  raja  of  Jammu. 
Raja  Gulab  Singh  successfully  negotiated  a  treaty  between  the  British  and  Ranjit 
Singh’s  successor,  Maharaja  Dalip  Singh,  after  the  defeat  of  the  Sikhs  at  the  Battle 
of  Sobraon  in  1846.  According  to  this  Treaty  of  Lahore,  the  independent  sovereignty 
of  Raja  Gulab  Singh  over  the  territories  in  his  possession  was  recognised.  A  separate 
treaty  was  also  signed  between  Gulab  Singh  and  the  British  in  Amritsar,  through 
which  the  British  transferred  forever  to  him,  all  the  hilly  or  mountainous  territory 
with  its  dependencies  ceded  to  the  British  government  by  the  Sikh  kingdom.  The 
territory  transferred  included  the  Kashmir  valley.  In  consideration  of  this  transfer, 
Gulab  Singh  paid  a  sum  of  Rs  7,500,000  nanuk-shahi  to  the  British  government.  He 
became  a  vassal  of  the  British  and  in  acknowledgement  of  their  supremacy  had  to  pay 
them  a  token  tribute.  Gulab  Singh  accordingly  became  the  first  Maharaja  of  Jammu 
and  Kashmir  on  16  March  1846. 

Maharaja  Gulab  Singh  did  not  make  any  changes  in  the  judicial  department  as 
inherited  from  the  Sikh  rule.  His  primary  concern  was  to  collect  the  money  he  had 
paid  to  the  British  by  levying  taxes  almost  on  every  human  affair.  He  therefore  heard 
all  complaints  or  petitions  himself,  so  that  he  could  extract  a  tax  under  the  name 
of  nazrana  (tribute)  from  the  complainant  or  petitioner.  Any  attempt  to  overhaul 


Manuscripts  of  the  Ranbir 
Dand  Bhidi  or  the  penal  code 
established  by  Maharaja  Ranbir 
Singh,  circa  1857  Source:  High 
Court  of  Jammu  dr  Kashmir. 
Photo:  Vinay  Thakur 
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The  consolidation  of  laws  and 
regulations  in  the  princely  state  of 
Jammu  and  Kashmir  is  attributed  to 
Maharaja  Pratap  Singh.  He  laid  the 
foundation  for  the  establishment  of 
the  Jammu  and  Kashmir  High  Court 
through  the  Sri  Pratap  Singh  Jammu 
and  Kashmir  Laws  ( Consolidation) 
Act,  1920.  It  is  due  to  his  efforts 
that  the  High  Court  of  Jammu  and 
Kashmir,  which  has  the  distinction 
of  being  the  first  indigenous  or 
locally  established  high  court,  was 
inaugurated  on  26 March  1928 


administration  of  justice  system  was  left  to  his  successor,  Maharaja  Ranbir  Singh 

(1856-1885). 

The  institutionalisation  of  the  administration  of  justice  on  modern  lines 
in  Jammu  and  Kashmir  began  in  1857  with  Ranbir  Singh’s  accession.  He  took 
deep  interest  in  organising  the  judiciary  at  the  district  and  taluka  (or  tehsil)  level. 
As  the  first  step,  he  ordered  the  drafting  of  a  criminal  procedure  code  and  a 
penal  code.  The  codification  was  intended  to  bring  uniformity  in  procedural  and 
substantive  law  throughout  the  state.  Institutionally,  he  set  up  city  courts  in  1857 
as  the  lowest  rung  of  the  judiciary.  Additionally,  he  established  two  chief  judge 
courts  or  sadar  adalats,  one  in  Srinagar  and  the  other  in  Jammu.  These  courts  had 
jurisdiction  over  civil  as  well  as  criminal  cases.  The  courts  were  subordinate  to  the 
governor  and  would  follow  his  advice  given  in  important  cases.  The  chief  court 
had  unlimited  jurisdiction  on  the  civil  side.  It  was  conferred  power  to  impose 
sentence  of  imprisonment  up  to  five  years.  It  would  hear  appeals  on  the  civil  as  well 
as  criminal  side  from  the  courts  of  the  tehsildar,  wazir  wazarat  and  city  magistrate. 
The  chief  judge  would  go  on  circuit  in  order  to  hear  appeals  from  local  courts.  In 
the  following  two  decades,  the  number  of  courts  at  the  district  and  tehsil  levels 
rose  up  to  25. 

In  1877,  Maharaja  Ranbir  Singh  set  up  a  high  court  in  the  state.  The  high 
court,  however,  worked  as  part  of  the  durbar  and  was  presided  over  by  one  of  the 
members  of  the  durbar,  known  as  the  law  member.  The  high  court,  presided  over  by 
a  law  member,  would  hear  appeals  from  chief  courts  as  also  the  courts  of  the  wazir 
wazarat  and  governor  having  jurisdiction  over  revenue  matters.  By  the  end  of  Ranbir 
Singh’s  reign  in  1885,  the  state  had  a  well-established  judiciary,  with  a  hierarchy  of 
courts — the  city  court  or  taluka  court  at  the  lowest  level,  the  chief  court  or  chief 
judge  court  (sadar  adalat)  at  the  district  level,  and  high  court  at  the  highest  level.  The 
maharaja  continued  to  exercise  judicial  powers  as  a  court  of  last  resort. 

Maharaja  Pratap  Singh  ascended  the  throne  in  1885.  He  was  deposed  in 
1889  and  forced  to  abdicate  his  powers  in  favour  of  a  state  council  headed  by 
his  brother  Raja  Amar  Singh.  His  powers  were  partly  restored  in  1905  and  the 
state  council  abolished.  There  was  no  significant  change  in  administration  of 
justice  from  1885  to  1905.  But  soon  after  his  powers  were  restored,  Pratap  Singh 
reorganised  his  council.  The  judicial  member  was  redesignated  as  judge,  high  court. 
He  was  empowered  to  decide  all  judicial  cases.  This  was  the  first  step  towards  the 
establishment  of  a  high  court  and  the  separation  of  higher  judicial  functions  from 
the  executive.  The  Code  of  Criminal  Procedure  was  approved  in  1912.  This  was  the 
second-most  important  step  towards  conferring  jurisdiction  over  the  high  court  in 
criminal  matters.  The  high  court  was  for  the  first  time  statutorily  defined  as  the 
highest  court  of  criminal  appeal  and  revision,  subject  to  powers  of  the  maharaja  in 
the  matters  of  review,  reference  and  further  appeal.  The  maharaja  continued  as  the 
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The  first  bench  of  the  High 
Court  of  Kashmir,  1928, 
from  left  to  right:  Justice  Bodh 
Raj  Sawhney,  Chief  Justice 
Kanwar  Sain  and  Justice  Aga 
Syed  Hussain.  Source:  High 
Court  of  Jammu  and  Kashmir 


highest  judicial  authority  with  powers  to  pass  sentences, 
including  capital  punishment. 

In  1920,  Maharaja  Pratap  Singh  directed  the 
consolidation  of  all  the  existing  laws  and  regulations 
in  the  state.  The  result  was  The  Sri  Pratap  Jammu  and 
Kashmir  Laws  (Consolidation)  Act,  1920.  One  year 
later,  in  1921,  he  promulgated  Regulation  No  XLVI, 
laying  down  the  law  and  procedure  of  the  high  court.  It 
was  on  26  March  1928  that  the  high  court  of  judicature, 
independent  in  some  respects,  headed  by  the  Chief 
Justice  and  comprising  two  judges,  was  established.  The 
High  Court  of  Jammu  and  Kashmir  has  the  distinction 
of  being  the  first  indigenous  or  locally  established 
high  court.  The  other  four  high  courts  in  the  towns  of 
Calcutta,  Madras,  Bombay  and  Patna  were  set  up  by  the  British. 

On  26  March  1928,  Pratap  Singh,  through  Order  No  2,  appointed  Lala 
Kanwar  as  Chief  Justice  and  Rai  Bahadur  Lala  Bodh  Ram  Sawhney  and  Khan  Sahib 
Agha  Syed  Hussain  as  judges  of  the  high  court.  The  high  court  was  not  independent 
in  some  respects  as  the  maharaja  retained  some  of  the  powers  previously  exercised 
by  him.  Arguably,  Pratap  Singh’s  aim  was  to  establish  a  high  court  on  the  lines  of 
high  courts  set  up  by  the  British  in  India  and  impress  his  colonial  masters  by  making 
gestures  towards  an  independent  judiciary.  However,  the  chief  justice  and  judges 
held  office  during  “the  pleasure  of  the  maharaja”  in  the  literal  sense  of  the  term.  The 
maharaja  retained  in  the  name  of  royal  prerogative,  the  power  to  call  for  the  record  of 
any  case  or  proceeding,  whether  pending  before  or  decided  by  the  high  court  or  any 
subordinate  court,  and  pass  orders  on  it. 

Under  the  Constitution  Act  of  1939,  the  high  court  achieved  a  substantial 
degree  of  independence.  Provisions  for  tenure,  procedure,  qualifications  and  salaries 
of  judges  were  stipulated,  and  the  high  court  was  given  the  power  to  frame  its  own 
rules,  as  well  as  the  power  of  superintendence  over  subordinate  courts.  But  one  of  the 
most  significant  developments  was  the  constitution  of  a  “board  of  judicial  advisors”, 
which  exercised  powers  akin  to  the  Privy  Council  in  British  India. 

The  final  development  before  Independence  came  in  1943  when  the  maharaja 
granted  letters  patent  to  the  high  court,  again  in  a  manner  similar  to  the  high  courts 
in  British  India.  The  high  court  was  to  be  a  court  of  record  and  was  conferred 
extraordinary  original  jurisdiction  as  well  as  the  power  to  punish  any  person  guilty  of 
contempt.  Section  27  of  the  order,  dated  8  August  1943,  also  provided  for  appeals  from 
the  judgements/decrees  or  orders  of  the  high  court  in  civil  matters  to  be  filed  before  the 
board  of  judicial  advisors. 
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Right:  Coats-ofarms  of  some 
of  the  former  princely  states  of 
the  present  state  of  Rajasthan. 
Source:  Supreme  Court 
Museum.  Photo:  Vinay  Thakur 


Seal  of  appellate  court,  Kotah. 
Source:  High  Court  of 
Rajasthan 


Rajasthan 

The  history  of  the  judicial  system 
in  the  princely  states  of  Rajasthan  can  be 
broadly  divided  into  four  phases.  Before 
1818,  the  legal  system  was  marked  with 
the  conventional  pattern  that  prevailed  in 
most  of  the  princely  states.  For  instance, 
in  Jaipur  state,  during  the  rule  of  Sawai 
Jai  Singh  II,  there  was  a  three-tiered 
judicial  system  comprising  the  nyaya 
sabha,  the  pargana  court  and  the  village 
panchayat.  The  nyaya  sabha,  presided  by 
the  ruler  himself,  was  the  highest  court 
in  the  state.  The  cases  used  to  be  decided 
in  accordance  with  the  Dharamshastras  and  Hindu  Shastric  laws.  The  system  of 
delivering  justice  was  simple  and  inexpensive.  However,  after  the  death  of  Sawai  Jai 
Singh  II,  the  administration  of  justice  witnessed  a  great  deal  of  laxity  as  the  rulers 
became  preoccupied  in  safeguarding  their  own  throne  from  external  invasions  and 
internal  disturbances.  Within  a  decade  of  the  death  of  Sawai  Jai  Singh  II,  four  courts 
came  into  being  in  the  state.  These  were  the  village  panchayats,  the  court  of  the  amil 
or  faujdar  at  the  pargana,  the  diwan’s  court  in  the  capital  and  the  ruler’s  court  as 
the  court  of  last  resort.  By  the  beginning  of  the  19th  century,  excessive  leniency  was 
adopted  in  awarding  the  sentence.  Thus,  judicial  functions  in  the  modern  sense  hardly 
existed  during  this  period.  In  1818,  Jaipur  entered  into  a  peace  treaty  with  the  East 
India  Company. 

The  judicial  system  during  the  corresponding  period  in  Jodhpur  state  was  on  a 
slightly  different  pattern.  In  every  big  city,  the  hereditary  nagar  seth  would  administer 
justice  with  the  help  of  local  chauthia  or  sort  ol  panchayat.  Civil  cases  used  to  be 
arbitrated  by  the  panchayat  in  villages  while  settlement  of  disputes  was  done  through 
trial  by  order.  Appeals  were  to  be  heard  by  the  hakim  of  the  area  against  the  nagar 
seth  or  village  panchayat.  Appeals  against  the  hakim  were  to  be  heard  by  the  diwan 
in  the  capital.  People  would  rarely  approach  the  ruler  for  justice,  although,  Maharaja 
Bijai  Singh  was  known  to  hear  appeals  personally.  After  his  death  in  1793,  the 
administration  of  justice  became  lax. 

Till  1885,  there  were  no  regular  courts  in  Bharatpur  state.  The  amil  and 
faujdar  in  the  district  acted  as  civil  and  criminal  judges.  In  the  capital,  the  ruler  was 
assisted  by  the  diwan  in  the  administration  of  justice.  In  Kota  state,  there  were  no 
regular  judicial  courts.  Civil  cases  used  to  be  heard  by  Rajrana  Zalim  Singh  Jhala 
(1756-1824)  himself.  Much  of  the  judicial  work  in  the  parganas  was  transacted  by 
the  panchayats  while  the  kotwal  figured  prominently  in  the  criminal  cases.  In  the 
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Maharaja  Sawai  Ram 
Singh  II  of  Jaipur 


parganas,  the  cases  were  decided  by  the  hawalgirs.  Cases  involving  minor  offences 
used  to  be  decided  by  the  faujdar.  The  ruler’s  will  was  the  law.  This  continued  till 
Zalim  Singh  entered  into  a  treaty  of  friendship  with  East  India  Company  in  1817. 
In  Bikaner  state,  there  was  no  organised  system  of  judicial  administration  during 
this  period.  Justice  was  synonymous  with  the  will  of  the  rulers,  and  jagirdars  were 
permitted  to  exercise  similar  powers  within  their  respective  jagirs  (areas). 

After  1818,  in  the  “second  phase”,  there  was  a  reorganisation  of  the  judicial 
system  by  the  rulers  of  the  Rajputana  states  on  the  suggestions  of  political  agents.  This 
phase  also  marked  the  development  of  an  adalat  system  in  Rajasthan,  which  started 
with  the  conclusion  of  the  treaty  of  peace  and  friendship  by  various  rulers  with  the 
company  government.  Jaipur  state,  in  1835,  went  into  the  hands  of  the  dowager  queen 
as  regent  following  the  death  of  Sawai  Jai  Singh  III.  However,  it  was  in  1838  that  the 
dowager  queen  was  divested  of  her  powers  and  a  regency  council  set  up.  The  political 
agent  became  the  chief  supervisory  authority  of  the  council.  The  council  became  the 
highest  administrative  and  judicial  authority  in  the  state.  To  ensure  efficient  criminal 
administration,  the  state  was  divided  into  16  zillas.  Each  zilla  court  was  the  original 
criminal  court.  Sawai  Ram  Singh  II  established  a  court  of  Shri  Huzur  in  1854.  In 
1870,  tehsildars  were  appointed  for  assisting  nazims  in  revenue  matters.  Similarly, 
offices  of  dharam  sabha  and  shahar  qazi  were  established.  In  Jodhpur  state,  certain 
courts  were  reorganised  in  the  capital  and  also  the  district  in  1839.  In  the  capital, 
ordinary  cases  were  tried  by  a  bench  of  four  judges.  In  the  towns,  cases  were  decided 
by  the  kotwal,  the  munsif,  the  waqa-navis  and  the  ittlanavis.  In  the  district,  the  judicial 
administration  was  handled  by  the  hakim,  the  karkun,  the  munsif,  the  waqanavis 
and  the  ittlanavis.  In  Bharatpur  state,  a  council  of  regency  was  established  in  1853. 
Further  reforms  were  taken  up  by  dividing  the  state  into  two  divisions — districts  of 
Bharatpur  and  Deeg,  each  under  a  magistrate  called  the  adalati.  Under  the  adalati, 
there  was  a  tehsildar  and  under  him,  a  thanedar.  The  regency  council  was  vested  with 
the  power  to  hear  appeals  from  the  courts. 

In  the  third  phase,  after  1870,  several  judicial  reforms  were  introduced  in 
stages  by  the  rulers  of  the  states  on  the  lines  of  the  judicial  system  prevalent  in  British 
India.  Prior  to  1870,  the  civil  and  criminal  codes  were  passed  in  British  India  and 
new  courts  were  established  in  accordance  with  these  codes.  The  effect  of  this  new 
judicial  setup  was  seen  in  the  princely  states  of  Rajputana  after  1870.  For  instance, 
Sawai  Madho  Singh  II  of  Jaipur  introduced  some  judicial  reforms  and  reorganised 
the  judicial  structure.  In  place  of  the  royal  council,  a  mahakma  alia  council  consisting 
of  four  members  was  constituted.  The  council  was  given  full  powers  except  that 
of  death  sentence.  Besides  this,  three  munsifs  in  the  munsif  court,  two  judges  in 
the  diwani  adalat  and  four  sardars  in  the  mahakma  appeal  were  appointed.  These 
measures  helped  in  quick  administration  of  justice.  In  Jodhpur  state,  Maharaja 
Jaswant  Singh  II  introduced  reforms  in  the  judicial  setup  in  1882.  ITe  mahakma 
khas  was  established  with  full  powers  in  civil  and  criminal  cases.  All  the  districts  were 
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Maharaja  Ganga  Singh  of  Bikaner 


divided  into  two  groups  and  for  each  group,  a  judicial  superintendent  was  appointed. 
Twenty-three  hakumats  and  nine  hawala  courts  were  also  established.  The  tempo 
of  reforms  continued.  From  1  January  1886,  a  Code  of  Civil  Procedure,  Limitation 
Act,  Evidence  Act  and  Stamp  Act  were  enforced.  In  1887,  the  Code  of  Criminal 
Procedure  was  promulgated.  All  these  laws  were  based  on  similar  laws  enforced  in 
British  India,  with  certain  modifications  to  suit  the  local  requirements.  The  next 
important  step  in  the  development  of  the  judicial  system  in  Jodhpur  state  was  the 
establishment  of  a  chief  court  in  1912,  to  which  nearly  all  the  powers  of  the  mahakma 
khas  were  transferred.  The  state  of  Mewar  (Udaipur)  initiated  judicial  reforms  in 
1884.  A  court  of  hakim  was  established  in  each  district.  Similarly,  a  diwani  adalat 
and  a  sadar  faujdari  were  established  in  the  capital.  In  the  capital  and  at  the  level  of  its 
suburbs,  the  police  superintendent  was  authorised  to  decide  civil  suits  not  exceeding 
to  Rs  50  in  value.  The  new  Code  of  Criminal  Procedure  was  enforced  in  Mewar 
in  1870.  The  Stamp  Regulation  was  also  introduced  in  the  same  year.  In  Bikaner 
state,  three  central — civil,  criminal  and  revenue  courts  were  established  in  1871. 
These  courts  were  replaced  in  1885  by  courts  of  nazims  in  the  nizamats  of  Bikaner. 
Appeals  against  their  decisions  were  provided  before  the  ijlas  khas  or  the  court  of  the 
maharaja.  An  appellate  court  was  also  established  after  the  death  of  Maharaja  Ganga 
Singh.  The  regency  council  became  the  court  of  final  appeal,  taking  the  place  of  old 
ijlas  khas.  In  1910,  a  chief  court  at  Bikaner  was  established  and  all  powers  of  council 
were  transferred  to  it.  It  was  superseded  by  a  high  court  in  Bikaner  on  3  May  1922. 
The  provisions  of  the  Indian  Penal  Code,  Code  of  Criminal  Procedure  and  Evidence 
Act  were  introduced  in  1897.  Bikaner  was  the  state  which  had  its  specific  acts  such  as 
the  Bikaner  State  Registration  Act,  1916,  Bikaner  State  Code  of  Civil  Procedure  1920 
and  Bikaner  State  Limitation  Act,  1920. 

Finally,  between  1920  and  1949,  judicial  reform  was  heavily  prioritised. 
Convention-based  laws  were  removed  and  the  judicial  and  legal  system  prevalent  in 
British  India  was  adopted.  Rulers  of  Jaipur  state  took  steps  to  bring  the  adalat  system 
at  par  with  that  of  British  India.  The  minority  administration  of  Jaipur  is  credited 
with  taking  the  bold  step  of  separating  the  judiciary  from  the  executive  at  the  lower 
level.  A  chief  court  was  established  in  1924.  The  nomenclature  of  mahakma  appeal 
and  diwani  adalat  were  changed  to  district  and  sessions  court  and  subordinate  court, 
respectively.  In  1942,  the  high  court  was  established.  The  appellate  powers  of  the 
chief  court  and  the  council  were  transferred  to  it.  Furthermore,  the  nomenclature  of 
subordinate  judge  was  changed  to  civil  judge.  A  small  cause  court  was  established  in 
1943  to  settle  disputes  up  to  the  valuation  of  Rs  500  summarily.  The  village  panchayat 
courts  under  the  Jaipur  Village  Panchayat  Act,  1944  were  established  with  powers  to 
settle  petty  disputes.  The  judgment  of  the  high  court  was  final  and  no  appeal  in  the 
nature  of  a  Privy  Council  was  provided  against  its  decision.  That  was  a  distinctive 
feature  of  the  judicial  system  of  Jaipur.  The  idea  was  to  have  a  strong  high  court  which 
was  to  inspire  confidence  amongst  the  litigants  and  to  save  them  from  the  expenses  of 
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The  imposing  building  of Nyaya  Mandir  or  “the  temple  of  justice”,  a  princely  court  in  Baroda.  The  building  was  completed  in  1896.  It  is  presently  the 
district  court  in  Vadodara.  Source:  Private  collection  of  K.K  Venugopal 


BARODA  NYAYA  MANDIR 

The  five  districts  in  Gujarat  which  were  under  the  Bombay  Presidency  were  Ahmedabad,  Kheda,  Bharuch,  Surat, 
and  Panchmahals.  The  judicial  system  here  was  that  followed  by  the  Bombay  Presidency.  Saurashtra  was  an 
enigma  which  needed  distinctive  handling.  It  was  an  independent  outside  authority  consisting  of  nearly  250  local 
jurisdictions.  Under  the  protection  of  the  British,  the  princes  collected  the  revenue  and  dispensed  justice.  Full 
salute  states  like  Kutch,  Junagadh,  Nawanagar,  and  Bhavnagar  were  authorized  with  complete  civil  and  criminal 
jurisdiction  over  the  people.  The  numerous  other  princely  states  and  estates  only  had  civil  jurisdiction.  Judicial 
administration  here  during  the  British  rule  was  a  combination  of  British  Indian  laws  and  the  personal  decrees  of 
the  princes  who  were  the  highest  appellate  authority.  Some  of  the  court  buildings  constructed  by  the  Maharajas 
still  stand  witness  to  the  past.  Some  of  them  are  even  now  being  used  as  district  courts  like  the  Nyaya  Mandir  at 
Vadodara  built  in  1896  and  the  Mehsana  court  built  in  1903.  Tire  Saurastra  High  Court  was  established  at  Rajkot 
in  1948;  it  became  part  of  the  Bombay  High  Court  in  1956  with  a  circuit  bench  at  Rajkot.  It  comprised  the  chief 
justice  and  two  puisne  judges. 

any  further  appeal.  A  remarkable  fact  about  Jaipur  is  that  no  person  was  awarded  the 
death  sentence  in  the  20th  century.  In  Jodhpur  state,  the  entire  judicial  system  was 
reorganized,  and  the  state  was  divided  into  four  circles  with  a  judicial  superintendent 
in  charge  of  each  circle.  The  powers  of  all  the  courts  were  properly  defined  and  rules 
regarding  examination  and  enrolment  of  vakils  were  introduced  for  the  first  time. 
Likewise,  the  state  courts  were  presided  over  by  the  officials  employed  by  the  durbar  or 
by  jagirdars  or  their  managers.  To  this  group  belonged  one  chief  court,  three  district 
and  sessions  courts,  five  judicial  superintendents  and  district  magistrate  courts,  one 
small  causes  court  and  23  courts  presided  by  hakims.  The  jurisdiction  of  these  courts 
was  clearly  defined. 
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Krishnaraja  Wodeyar  III  of 
Mysore  established  the  Chief 
Court  of  Mysore  under  the  Chief 
Court  Regulation  (1)  of  1884 
under  the  Mysore  Act  of  1884 


Mysore 

Initially,  administration  of  justice  in  the  Mysore  princely  state 
graduated  from  the  locally  confined  sadar  munsil  to  the  judges  of  the  huzur 
adalat  and  to  the  judicial  commissioner  of  Mysore  in  1856.  The  post  was 
redesignated  in  1881  as  the  chief  judge  while  the  court  was  renamed  as 
the  Chief  Court  of  Mysore  under  the  Chief  Court  Regulation  (1)  of  1884, 
which  was  passed  under  Mysore  Act  of  1884  by  Krishnaraja  Wodeyar  III 
on  28  May  1884.  In  a  significant  turning  point  in  the  judicial  history  of  the 
state,  the  first  Indian  to  be  appointed  as  the  chief  judge  was  Rajadharma 
Pravina  T.  R.  A.  Thamboo  Chetty,  who  was  appointed  to  this  court  in  1885. 

The  court  expanded  its  territorial  jurisdiction  beginning  from  the 
retrocession  of  the  civil  and  military  station  area  in  Bangalore  to  the 
Maharaja  of  Mysore,  through  the  Act  XXIV  of  1947,  to  the  inclusion 
of  the  state  of  Coorg  by  the  High  Court  of  Mysore,  by  the  Extension 
of  Jurisdiction  to  Coorg  Act  of  1952,  and  Bellary  district  in  1953.  Concurrently, 
the  court  also  experienced  changes  in  its  jurisdiction.  The  chief  court  of  Mysore  was 
exercising  both  original  and  appellate  civil  jurisdiction  from  1884  to  1891.  From  1891 
to  1897—1898,  it  exercised  only  appellate  jurisdiction  on  the  civil  side.  Its  original 
jurisdiction  was  again  restored  and  it  exercised  such  jurisdiction  from  1898-1899  to 


1901-1902. 


From  1  January  1903,  the  chief  court  (later  the  high  court)  had  not  exercised 
any  original  civil  jurisdiction.  In  1908,  the  sessions  court,  Bangalore  division,  was 
abolished.  The  chief  court  was  invested  with  original 
criminal  jurisdiction  over  the  division,  which 
continued  to  be  exercised  till  it  was  withdrawn 
with  effect  from  21  August  1911,  when  the  sessions 
court,  Bangalore  division,  was  reestablished.  There 
was  a  simultaneous  effort  to  expand  the  court 
in  qualitative  as  well  as  quantitative  terms.  The 
number  of  judges  fixed  at  a  minimum  number  of 
three  under  the  Mysore  Chief  Court  Regulation 
of  1884,  was  gradually  increased  over  a  period  of 
time.  The  chief  court  was  designated  the  High 
Court  of  Judicature  of  Mysore  in  30  January  1929 
Maharaja  Krishnaraja  Wodeyar  III  on  the 
recommendation  of  the  diwan,  Sir  Mirza  M.  Ismail 
following  a  discussion  of  the  legislative  assembly. 

Rajadharma  Pravina  T.R.A.  Thamboo 
Chetty  was  the  first  Indian  to  be  appointed  as 
the  chief  judge  of  the  Chief  Court  of  Mysore 
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JUDICIAL  SYSTEM  AT  TELLICHERRY  (KERALA) 

As  early  as  the  14th  century,  private  property  seemed  to  have  been  as  secure  as  it  is  today.  “They  put  a  thief  to  death,” 
noted  Ibn  Batuta  of  Tangiers,  who  travelled  through  Malabar  in  the  middle  of  the  14th  Century,  “for  stealing  a 
single  nut  or  even  a  grain  of  seed  of  any  fruit”. 

In  1792,  when  the  British  took  over  Malabar,  they  conceived  the  idea  of  leaving  the  administration  of 
justice  in  the  hands  of  rajas.  But  the  plan  was  doomed  to  failure  from  the  beginning  and  in  December  1792,  a 
temporary  court  of  justice,  presided  over  by  each  of  the  joint  commissioners,  in  turn  was  established  in  Calicut. 
Three  months  later,  when  Farmer  was  appointed  supervisor  of  Malabar,  this  court  was  abolished  subject  to  the 
appellate  authority  of  the  supervisor.  His  assistant  was  vested  with  civil  and  criminal  jurisdiction  of  Calicut  and  its 
vicinity,  and  the  northern  and  southern  superintendents  with  like  powers  in  their  respective  divisions.  Seven  local 
darogas  were  established  on  1  July  1793  in 
Cannanore,  Quilandi,  Tanur,  Tirurangadi, 

Ponnani,  Chettuvayi  and  Palghat.  In  1802, 
an  important  step  was  made  in  advance  in 
the  form  of  the  separation  of  judiciary  from 
the  executive  administration.  A  provincial 
court  was  established  in  Tellicherry,  presided 
over  by  three  judges,  two  of  whom  went 
periodically  on  circuit.  A  zilla  court  and  a 
registrar’s  court  were  established  in  Tellicherry 
and  Calicut  respectively.  In  1816,  district 
munsif’s  courts  were  instituted.  All  these 
courts,  except  the  last  one,  were  abolished  in 
1845  and  their  place  taken  by  the  civil  and 
sessions  courts  of  Tellicherry  and  Calicut, 
the  subordinate  court  of  Calicut  and  the 
principal  sadar  amin’s  court 
in  Tellicherry  and  Cochin. 

In  1875,  the  designation  of 
courts  was  changed.  The  civil 
and  sessions  judges  of  north 
and  south  Malabar  changed 
to  district  and  session’s  judge 
and  the  principal  sadar  amins 
became  subordinate  judges. 


Inside  and  outside  views  of  the 
principal  and  sessions  court  at 
Thalassery  (Tellicherry).  In  1802,  a 
district  court  was  established  here, 
renamed  civil  and  sessions  court  in 
1875-  Source:  K.M.  Pradeepnath 


Travancore-Cochin 

Towards  the  end  of  the  18th  century,  the  princely  state  of  Travancore-Cochin 
began  to  fall  under  the  sway  of  the  East  India  Company.  In  the  second  decade  of 
the  19th  century,  Colonel  Munroe,  the  British  resident  and  diwan  of  Travancore, 
revamped  the  existing  judicial  system,  which  was  largely  based  on  rhe  principle  of 
maryada  (custom  or  "honour”)  and  dispensed  by  the  local  rulers.  Colonel  Munroe 
established  one  principal  and  five  subordinate  courts  in  Travancore  for  taking 
cognisance  of  all  matters,  both  civil  and  criminal.  The  principal  subordinate  court 
consisted  of  the  diwan  and  three  judges,  of  whom  two  were  brahmins  and  one  nair. 
The  other  five  subordinate  courts  consisted  of  three  judges.  In  1811,  seven  zilla  courts 
were  established  to  enquire  into  all  cases  that  were  brought  before  them.  In  1814,  an 
appellate  court  by  the  name  ol  huzur  court  attached  to  the  diwan’s  kutcherry/kachehri 
was  formed  to  hear  appeals  from  zilla  courts.  This  system  gradually  evolved  over  the 
next  couple  of  decades.  These  courts  consisted  of  a  Hindu  judge,  a  Christian  judge 
and  a  shastri  or  pundit.  By  Regulation  V  of  1834,  for  the  first  time,  an  appeal  court 
(initially  known  as  the  sadar  court  and  subsequently  as  the  high  court)  consisting  of 
three  Hindu  judges,  one  Christian  judge,  a  shastri  and  a  mufti  was  established.  In 
1854,  diwan  peshkars  were  appointed  with  general  control  and  supervision  in  all 
matters  of  magistracy  and  police  in  their  respective  divisions.  In  1856-1857,  three 
sessions  courts  were  established,  to  which  the  zilla  criminal  courts  were  immediately 
subordinate;  however,  they  were  abolished  in  1861-1862,  and  their  powers  conferred 
on  the  zilla  criminal  courts. 

In  1861,  the  appeal  court  was  renamed  sadar  court  and  for  the  better  dispensation 
of  justice  at  the  grassroot  level,  courts  of  small  causes  were  established.  The  integrated 
justice  delivery  system  was  replaced  with  a  specialised  zilla  judge  exclusively  to  deal 
with  criminal  matters  while  others  were  invested  with  jurisdiction  to  hear  civil 
disputes.  In  the  same  year,  a  Code  of  Civil  Procedure  based  on  the  British  India  Act 
was  introduced.  In  1871,  the  diwan  was  relieved  from  judicial  functions  as  the  chief 
magistrate  and  the  authority  was  invested  with  the  diwan  peshkars,  the  commercial 
agency  in  Alleppey,  the  conservator  of  forests  and  the  superintendent  of  Cardamom 
Hills,  with  full  powers  of  magistrate  in  their  respective  areas. 

With  a  view  to  revamping  the  judicial  administration  in  the  state,  the 
Travancore  Civil  Courts  Regulation  I  was  issued  in  1881.  It  reduced  the  number  of 
zilla  judges  from  14  to  9  and  the  number  of  munsif’s  courts  from  19  to  18,  and  they 
were  invested  with  small  cause  powers  in  personal  suits  up  to  the  value  of  Rs  20.  By 
the  High  Court  Regulation  II  of  the  same  year,  the  sadar  court  was  designated  as  the 
high  court  and  the  number  of  judges  was  raised  from  three  to  five,  with  one  chief 
justice  and  four  puisne  judges  along  with  a  pundit  to  advise  on  points  of  Hindu  Law. 
Many  powers  earlier  exercised  by  the  single  judge  were  made  exercisable  by  division 
benches  consisting  of  two  judges. 
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Hie  year  1882  saw  some  important  changes  in  the  legal  system  of  Cochin. 
Regulation  I  of  1882  classified  the  strata  of  courts  and  defined  their  organisational 
structure.  The  courts  thus  constituted  were  the  munsifs’  courts,  zilla  courts,  appeal 
courts  and  the  raja’s  court  of  appeal.  This  system  continued  for  18  years  till  Regulations 
II  and  III  of  1900  replaced  the  raja’s  court  of  appeal  by  the  chief  court  and  redesignated 
the  zilla  courts  as  district  courts.  The  chief  court  comprised  three  permanent  judges. 
It  continued  till  the  establishment  of  the  High  Court  of  Judicature  of  Cochin  on 
18  June  1938  during  the  diwanship  of  Shanmugam  Chetty,  R.  K.  Till  1918,  a  royal 
court  of  final  appeal  corresponding  to  the  judicial  committee  of  the  Privy  Council  in 
London  existed  in  Travancore.  The  system  was  later  abolished  but  the  functions  of 
the  body  to  some  extent  were  exercised  by  the  full  bench  of  the  high  court. 


COURTS  IN  OTHER  PARTS  OF  INDIA 


Centra!  India 

Jharkhand 

Since  Jharkhand  was  a  part  of  Bihar,  it  also  came  under  the  direct  administrative 
control  of  the  East  India  Company  after  the  Battle  of  Buxar.  A  new  system  of  criminal 
and  civil  administrative  system  was  introduced  in  this  area,  which  was  hitherto  largely 
autonomous,  governed  by  the  tribal  chiefs  as  per  the  customary  law.  The  new  land 
revenue  administration  introduced  by  the  permanent  settlement  of  Lord  Cornwallis 
in  1793,  radically  altered  the  agrarian  relation  by  introducing  a  new  class  of  tenure 
holder  in  the  area.  The  cumulative  effect  of  these  changes  produced  a  spate  of  tribal 
unrests  like  Kol  Uprising  and  the  Santhal  Rebellion  of  1854-1855.  It  was  against  this 
background  that  the  land  revenue  administration  was  revamped  by  amending  the 
land  revenue  laws,  giving  protection  to  tribals  from  dispossession  of  their  land. 

In  1855,  the  Santhal  Rebellion  was  put  down.  After  its  suppression,  a  report  was 
submitted  enumerating  the  legitimate  grievances  of  the  Santhals.  The  main  principle 
of  a  proposed  new  system  was  local  self-government  under  strong  supervision.  At  first, 
the  damin-i-koh  and  neighbouring  areas  inhabited  by  the  Santhals  were  separated  from 
Birbhum  and  Bhagalpur  and  by  Act  XXXVII  of  1855,  a  separate  district  of  Santhal 
parganas  was  formed.  This  was  placed  under  the  control  of  a  deputy  commissioner 
and  four  assistant  commissioners,  each  of  whom  had  a  sub-assistant  at  a  central  point 
of  his  charge.  These  10  officers  were  employed  for  the  purpose  of  administration  of 
justice  to  the  common  people.  They  tried  civil  and  criminal  cases. 

Santhal  civil  courts  were  set  up  by  Regulation  V  of  1893.  This  also  defined  the 
respective  jurisdiction  of  four  grades  of  courts  of  officers  appointed  under  section  2 
of  Act  XXXVII  of  1855  over  suits  valued  up  to  Rs  1,000.  These  included  the  court  of 
the  commissioner,  court  of  deputy  commissioner,  courts  of  sub-divisional  officers  and 
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courts  of  deputy  collectors  not  in  charge  of  sub-divisions  and  sub-deputy  collectors. 
By  Regulation  1  of  1947,  the  jurisdiction  of  these  courts  were  limited  to  suits  valued 
up  to  Rs  500  only.  The  Indian  Evidence  Act,  1872,  and  Criminal  Procedure  Code, 
1898,  were  extended  to  these  districts  in  1881  and  1898  respectively,  by  notification 
issued  under  the  Schedule  Districts  Act  1874  and  a  uniform  pattern  of  judicial 
administration  came  into  place. 

Chotanagpur 

The  first  major  step  towards  the  evolution  of  an  administrative  system  in  the 
Chotanagpur  region  was  the  establishment  of  the  Southwest  Frontier  Agency  in  1834 
with  its  headquarters  in  Kishanpur  (Ranchi)  under  an  agent.  This  brought  the  whole 
region  under  effective  control  of  the  British  rule.  In  1854,  the  designation  of  the  Southwest 
Provinces  was  changed  to  Chotanagpur  division,  and  was  composed  of  five  districts — 
Hazaribagh,  Ranchi,  Palamu,  Manbhum  and  Singhbhum.  This  was  administered  as  a 
non-regulation  province  under  a  commissioner  reporting  to  the  Lieutenant  Governor  of 
Bengal.  By  the  rules  framed  under  the  regulation,  the  agent  was  vested  with  the  same 
powers  as  were  exercised  by  the  commissioner  of  revenue  and  the  civil  and  sessions 
judge,  but  was  enjoined  to  conform  to  all  orders  of  the  sadar  diwani  and  nizamat  adalat, 
the  Sadar  Board  of  Revenue  and  the  Board  of  Customs,  Salt  and  Opium. 

The  most  important  result  of  the  civil  and  criminal  agency  was  that  for  the 
first  time  a  regular  system  of  police  and  courts  for  the  administration  of  justice  was 
instituted  by  the  British.  For  the  administration  of  criminal  justice,  the  assistants,  in 
addition  to  ordinary  magisterial  powers,  had  powers  to  pass  sentence  of  imprisonment 
for  a  period  of  seven  years.  Their  proceeding  was  subject  to  revision  by  an  agent  who 
was  initially  vested  with  criminal,  judicial  and  revenue  powers.  The  agent  had  power 
to  confirm,  annul  or  modify  the  decision  of  assistants.  Under  him  was  the  principal 
assistant  of  Lohardaga  division  (now  Ranchi  district)  who  tried  original  civil  suits  and 
heard  appeals  from  the  decision  of  the  munsifs.  For  the  administration  of  civil  justice, 
there  were  two  munsifs,  one  at  Lohardaga  and  another  at  Ranchi.  For  the  guidance  of 
Court  fee  stamps  from  the  the  courts,  a  simple  code  of  rules  was  drawn  up  by  Captain  Wilkinson,  which,  though 

Chota  Nagpur  states  not  sanctioned  by  the  government,  appears  to  have  been  followed  till  the  introduction 

of  the  Code  of  Civil  Procedure  (Act  VIII,  1859). 

To  improve  the  administration  of  justice,  the  agent  was  relieved 
of  his  duties  as  civil  and  sessions  judge  and  in  1843  an  officer  was 
appointed  with  the  designation  of  deputy  commissioner  to  carry  out  these 
functions.  The  deputy  commissioner  corresponded  to  the  present  judicial 
commissioner  and  received  that  title  in  1861.  By  a  notification  dated  28 
May  1864,  the  judicial  commissioner  was  vested  the  powers  of  sessions 
judge  under  the  Criminal  Procedure  Code  and  the  deputy  commissioner 
was  vested  the  powers  of  pricipal  sadar  amin  (sub-judge). 
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A  further  change  in  the  administration  was  made  by  the  Act  of  XX  of  1854 
whereby  the  agency  was  abolished  and  the  duties  and  powers  conferred  by  the 
Regulation  XX  of  1833  were  vested  in  an  officer  appointed  by  the  local  government  and 
Chotanagpur  was  administered  as  a  non-regulation  province  under  the  commissioner. 

The  Northeast  and  the  Hill  Areas 

Assam 

The  Treaty  of  Yandaboo  of  1826  marked  the  end  of  the  Ahom  rule,  ushering 
in  British  rule  in  Assam.  The  occupation  of  the  Brahmaputra  valley  heralded  major 
changes  in  the  colonial  administration,  also  affecting  judicial  administration.  In 
1824,  the  agent  for  the  Northeast  Frontier,  David  Scott,  administered  the  entire 
Brahmaputra  valley  by  retaining  the  old  system  as  far  as  possible.  Soon  afterwards, 
the  agent  Thomas  Campwell  Robertson  divided  lower  Assam  into  four  provinces  and 
a  principal  assistant  was  appointed  in  each  district  to  act  as  judge,  magistrate  and 
collector.  In  his  judicial  capacity,  he  exercised  pecuniary  jurisdiction  to  try  original 
civil  cases  from  Rs  500  to  Rs  1,000  and  also  heard  appeals  from  subordinate  courts. 
In  criminal  matters,  he  exercised  power  and  jurisdiction  as  that  of  a  magistrate  of 
Bengal.  The  munsif  and  the  panchayat  courts  were  constituted  in  each  district  with 
the  former  trying  original  civil  cases  from  Rs  100  to  Rs  500  and  also  hearing  appeals 
from  the  panchayat  courts  which  had  jurisdiction  to  try  matters  valued  up  to  Rs 
100.  During  the  administration  of  Captain  Jenkins,  upper  Assam  was  annexed  to  the 
British  territory,  which  was  the  last  dominion  of  Ahom  rule  in  Assam.  The  post  of 
deputy  commissioner  was  created  conferring  judicial  powers  besides  his  civil  duties. 
The  deputy  commissioner  acted  as  the  district  and  sessions  judge.  The  munsif  and 
the  panchayat  court  continued  to  function  as  before  while  the  principal  assistant  was 
given  additional  powers  to  transfer  cases  to  the  subordinate  courts. 

Following  the  changes  after  1857,  the  deputy  commissioner  was  redesignated 
the  judicial  commissioner,  the  principal  assistant  became  the  deputy  commissioner 
and  junior  assistants  became  assistant  commissioners.  By  1872,  the  offices  of  sadar 
amins  and  munsifs  were  abolished,  and  officers  were  accommodated  as  extra  assistant 
commissioners.  The  deputy  commissioners  had  the  power  of  sub-judge  and  assistant 
magistrates  exercised  the  power  of  munsif.  Appeals  from  both  civil  and  criminal  matters 
lay  before  the  judge,  Assam  valley,  and  the  chief  appellate  authority  was  the  Fiigh 
Court  of  Calcutta.  In  1836,  the  district  of  Cachar  was  transferred  to  the  Dacca  division 
of  Bengal  and  the  superintendent  was  redesignated  as  the  deputy  commissioner  in 
whom  was  vested  the  power  of  the  magistrate,  collector  and  a  civil  judge.  By  Act  V  of 
1835,  Cachar  was  also  placed  under  the  civil  and  criminal  jurisdiction  of  the  Calcutta 
High  Court.  The  revenue  administration  was  placed  under  the  Board  of  Revenue. 

The  governance  of  Assam  as  an  appendage  of  Bengal  created  difficulties  and 
the  seed  of  constituting  Assam  as  a  separate  colonial  administrative  unit  commenced 


with  the  assumption  of  Sir  John  Campbell  as  the  Lieutenant  Governor  of  Bengal. 
Extensive  administrative  reorganisation  took  place  with  the  constitution  of  Assam 
as  the  chief  commissioner’s  province  in  1874.  By  the  closing  decade  of  the  19th 
century,  the  structure  of  provincial  judicial  administration  was  firmly  entrenched. 
The  district  and  sessions  judge  was  at  the  apex  of  the  civil  and  criminal  justice  and  the 
subordinate  judiciary  consisted  of  the  courts  of  magistrates  and  munsifs.  However, 
the  ultimate  supervision  of  the  administration  of  justice  continued  to  be  the  High 
Court  of  Calcutta.  The  transition  and  ultimate  location  of  the  Gauhati  High  Court 
in  Guwahati  occurred  only  in  1948. 


Left:  District  customary 
court  in  Kohima,  Nagaland. 
Source:  High  Court  of  Gauhati 
(Kohima  bench) 
Right:  A  view  of  the  proceeding 
of  the  customary  court.  Source: 
High  Court  of  Gauhati 


Nagaland 

The  neighbouring  region  of  Nagaland  with  its  colourful  and  diverse  customary 
laws  and  practices  are  unique  by  itself.  The  11  administrative  districts  in  Nagaland  are 
inhabited  by  16  major  tribes  along  with  other  sub-tribes,  each  tribe  being  distinct  in 
character  in  terms  of  customs,  language  and  dress.  Handed  down  from  generations,  the 
customary  laws  and  practices  recognise  the  village  council  consisting  of  the  elders  of  a 
tribe  as  the  supreme  decision-making  body  of  the  village.  Oath  occupies  an  important 
place  in  the  settlement  of  disputes.  Taking  of  an  oath  for  claiming  ownership  over  a 
parcel  of  land,  for  example,  requires  the  claimant  to  stand  on  the  disputed  land  and 
proclaim:  “The  land  on  which  I  am  standing  now  is  mine/our  land.  If  it  is  not,  let  the 
consequences  of  the  oath  that  I  shall  be  pronouncing  now  befall  on  me.” 

During  British  rule,  the  customary  practices  received  the  first  nod  of  legislation 
by  the  enactment  of  Rules  of  Administration  of  Justice  and  Police  in  Nagaland, 
1937,  whereby  a  unique  judicial  system,  both  civil  and  criminal  justice,  were  made 
to  be  delivered  through  customary  courts  manned  by  dobashis  and  village  elders.  In 
addition,  the  deputy  commissioner  and  assistants  were  also  empowered  to  exercise 
judicial  powers.  On  attaining  statehood,  the  customary  laws  and  authorities  were 
constitutionally  recognised  under  Article  371A  of  the  Constitution  of  India.  In  course 
of  time,  the  1937  rules  stood  extensively  amended  and  customary  courts  called  village 
courts,  subordinate  district  customary  courts  and  district  customary  courts  for  trial 
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of  suits  between  parties  belonging  to  schedule  tribe  or  tribes  came  to  be  established 
in  the  state. 

Meghalaya 

The  Regulation  X  of  1822  laid  the  foundation  for  the  pattern  of  administration 
of  the  tribal  areas  of  Northeast  India  to  be  followed  by  the  British.  The  powers  of 
collectors,  magistrates  and  judges  were  centered  in  the  same  hands  and  an  all-powerful 
centralised  executive  was  constituted  for  bringing  the  administration  within  the 
reach  of  the  people  through  simple  procedure.  On  24  September  1869,  the  Governor 
General  in  Council  passed  The  Garo  Hills  Act,  1869,  in  order  to  remove  Garo  Hills 
from  the  jurisdiction  of  civil,  criminal  and  revenue  courts  and  offices  established 
under  the  general  regulations  and  acts.  Act  No  VI  of  1835  relating  to  Khasi  Hills  and 
Bengal  Regulation  X  of  1822  in  respect  of  Garo  Hills  were  also  repealed.  Under  the 
acts,  officers  who  could  perform  functions  of  administration  of  justice  relating  to  civil, 
criminal  and  revenue  cases  were  to  be  appointed  by  the  lieutenant  governor. 

The  Garo  Hills  Act,  1869,  was  repealed  by  the  Scheduled  Districts  Act,  1874; 
and  the  local  government  was  given  powers  to  appoint  officers  for  the  administration 
of  civil  and  criminal  justice  and  regulate  the  procedure  to  be  followed  by  them. 
Between  1874  and  1937,  various  enactments,  regulations  and  orders  were  passed  in 
exercise  of  legislative  or  delegated  legislative  powers  by  the  British  authorities. 

In  1926,  by  an  agreement  executed  by  the  Syiem  of  Mylliem,  he  agreed  to  the 
extension  of  some  British  acts  to  the  non-British  portion  of  the  Shillong  municipality 
and  ceded  to  the  British  government  the  jurisdiction  necessary  for  the  administration 
of  the  said  acts  and  rules  framed  thereunder  in  the  said  area. 

The  Government  of  India  Act,  1935,  gave  up  the  terminology  of  the  backward 
tracts  and  described  the  areas  either  as  “excluded  areas”  or  “partially  excluded  areas”. 
This  act  also  made  mention  about  “tribal  areas”  which  were  defined  in  section  311(1) 
as  “areas  along  the  frontiers  of  India  or  in  Baluchistan  which  are  not  part  of  India  or 
of  Burma  or  of  any  Indian  State  or  of  any  foreign  State”,  hater,  by  the  Government  of 
India  (Excluded  and  Partially  Excluded  Areas)  Order,  1936,  the  Garo  Hills  district, 
Mikir  Hills,  the  British  portion  of  the  Khasi  and  Jaintia  Hills  district  other  than  the 
Shillong  municipality  and  cantonment  were  included  in  the  partially  excluded  areas. 

LEGAL  STATUS  OF  MIZORAM 

Mizoram,  the  erstwhile  Tushai  Hills  district,  was  a  scheduled  district  as  per  the  provision  of  The  Scheduled 
District  Act,  1877,  meaning  thereby  that  the  laws  in  force  in  India  would  not  be  effective  unless  specifically 
notified  by  the  Governor  of  Assam,  with  or  without  modifications.  The  Lushai  Hills  were  brought  under  the 
Assam  Frontier  Tract  Regulation  of  1880  and  by  the  time  partial  self-government  was  introduced  in  India  in 
1919,  Lushai  Hills  were  recognised  as  a  backward  area  and  excluded  from  formal  administration.  The  status  as 
an  excluded  area  was  also  enshrined  in  the  Government  of  India  Act,  1935.  Accordingly,  administrative  control 
of  the  Lushai  Hills  was  with  the  Governor  of  Assam  through  the  superintendent  of  the  concerned  territory. 
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Maharaja  Bir  Bikram  Kishore 
Debbarman  was  the  last  ruler 
of  the  princely  state  of  Tripura 
before  its  merger  with  the  Union  of 
India.  He  attempted  to  transform 
Tripura  into  a  constitutional 
monarchy,  having  also  introduced 
administrative  and judicial 
reforms  to  modernise  the  kingdom 


Tripura 

The  area  of  princely  Tripura  was  almost  double  the  size  of  the  present-day  state 
of  Tripura.  It  was  a  vast  land  of  plains  and  hills.  The  eastern  hilly  part,  that  is,  present 
Tripura,  was  known  as  Hill  Tippera.  The  western  plains  on  the  bank  of  Meghna  river 
was  known  as  Chakla— Roshanabad  or  Tippera  district,  an  area  of  about  600  sq.  miles 
full  of  fertile  lands  and  water  sources.  It  was  the  source  of  revenue  for  the  kings  of 
Tripura  while  the  hilly  portion,  full  of  forests  and  wildlife,  barely  lent  itself  to  revenue 
collection.  During  the  reign  of  the  last  king,  Maharaja  Bir  Bikram  Manikya  Bahadur 
Maharaja  Bir  Bikram  Kishore  Debbarma  (r.  1923-1947),  annual  revenue  income  from 
Chakla-Roshanabad  was  about  Rs  13  lakhs.  During  the  reign  of  Jagat  Manikya  (1732- 
1733),  the  plains  part  of  the  kingdom  was  annexed  by  the  Mughal  Empire.  Thereafter, 
the  kings  of  Tripura  were  sovereign  rulers  of  only  the  hilly  part,  only  Mughal  talukdars 
in  the  plains.  The  plains  were  first  ruled  by  the  Mughals  and  then  by  the  British. 

During  the  princely  regime,  there  was  no  written  code  for  administration  of 
justice.  The  kings  used  to  administer  justice  in  accordance  with  the  prevalent  customs, 
equity  and  good  conscience  over  a  long  period  of  time.  The  kings  in  succession  used 
to  issue  sanads,  orders  and  rules  which  usually  remained  in  force  only  during  their 
reign.  Gradually,  the  legal  and  judicial  system  was  modernised  through  the  process  of 
formation  of  legislative  and  judicial  bodies  and  codification  of  laws. 

In  the  1870s,  Maharaja  Birchandra  established  civil  and  criminal  courts  under 
the  British  Indian  model  in  the  state.  The  khas  appeal  adalat  was  constituted  with 
two  judges  as  the  highest  court  of  appeal  in  the  state.  It  had  advisory  powers  and 
the  judgments  of  this  appeal  adalat  were  issued  in  the  name  of  the  maharaja  under 
his  signature.  Also  there  were  pahari  adalats  constituted  for  hearing  the  appeals  of 
the  tribals  living  in  hill  areas.  Those  pahari  adalats  were  abolished  in  1879  and  their 
powers  were  conferred  on  the  newly  established  civil  and  criminal  courts  under  the 
control  and  superintendence  of  the  khas  appeal  adalat. 

During  the  princely  regime,  legal  aid  was  also  available  to  the  poor  people  who 
could  not  pay  the  fees  of  lawyers  for  filing  or  defending  their  cases.  The  history  of  the 
period  reveals  that  in  1890,  a  sessions  judge  in  Tripura  was  empowered  to  provide 
free  legal  aid  to  an  accused  in  a  criminal  case  by  providing  him  a  lawyer  at  state  cost. 
A  lawyer  would  get  Rs  1  as  fee  from  the  state  exchequer.  The  system  continued  over 
a  long  period  of  time.  Major  administrative  and  judicial  reforms  were  introduced 
during  the  reign  of  Maharaja  Bir  Bikram  Kishore  Debbarman  (1923—1947),  who 
was  the  last  ruling  king  before  Tripura  was  merged  with  the  Union  of  India.  He 
wanted  to  govern  the  state  in  accordance  with  a  written  constitution  and  he  had  set 
up  a  committee  of  experts  for  drafting  the  constitution.  The  written  constitution  of 
Tripura,  which  was  later  known  as  the  Government  of  Tripura  Act,  1351,  Tripura  Era, 
came  into  force  on  1  July  1941. 
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Picture  postcards  with  views  of  Bombay  appeared  in  1899  and  some  of  the  pictures  were  hand  painted  in  colour.  Left:  Aerial  photo  taken  by  German 
photographer  Hassler  in  1937.  Right:  Unusual  view  of  Watson’s  Hote,  1905-  Source:  High  Court  of  Bombay 
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The  Lord  Chancellor  Richard  Haldane,1  considered  that  the  Privy 
Council  intervened  to  assure  the  Rule  of  Law,  a  basic  quality  of  justice 
from  which  the  people  were  advantaged,  the  judgments  of  which 
they  would  be  satisfied  with.  He  related  a  story,  which  now  sounds 
patronising,  of  a  man  journeying  in  a  remote  part  of  northern  India 
coming  across  a  tribe  sacrificing  a  goat  to  an  unknown  god.  On  asking  who  the  deity 
was,  the  people  said: 

“We  don’t  know,  except  that  he  is  a  very  powerful  god,  because  he  interfered  on 
our  behalf  against  the  Indian  government,  and  gave  us  back  our  land  which  the 
government  had  taken,  and  the  only  other  thing  we  know  is  that  the  name  of  the  god 
is  the  Judicial  Committee  of  the  Privy  Council!”2 


Queen  Victoria  presiding 
at  her  first  Privy  Council 
meeting  in  1837,  an  oil 
painting  by  David  Wilkie 
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PRIVY  COUNCIL 


Richard  Burdon  Haldane,  lord 
chancellor  from  1905  to  1912 
and  later  in  1924.  As  such, 
he  was  part  of  the  Judicial 
Committee  of  the  Privy  Council, 
at  that  time  the  court  of  last 
resort  for  the  British  Empire 


THE  EARLIEST  CASE  from 
India,  though  not  in  appeal,  that 
the  Privy  Council  heard  was 
Charles  Barrington  v  The  President 
and  Council  of  Fort  St  George  in 
1730  and  the  last  case  of  N.S. 
Krishnaswamy  Ayy anger  v  Perumal 
Gaundan ,  which  was  a  case  in 
appeal  the  Privy  Council  disposed 
off  on  15  December  1949.  For 
well  over  two  centuries,  the  Privy 
Council  acted  as  the  highest  court 
of  appeal  for  India. 


Origins  of  the  Privy  Council 

The  Privy  Council  is  traceable  to  the  Norman  period  of  England.  In  11th 
century  England,  the  victorious  Normans  introduced  a  central  government  to 
comprehensively  govern  the  country.  The  curia  was  the  Supreme  Federal  Council  of 
the  Normans.  It  acted  as  their  instrument  of  governance.  The  curia  was  gradually  split 
into  curia  regis  and  magnum  concillium.  Of  these,  the  magnum  concillium  dealt  with 
executive  matters,  and  curia  regis  performed  a  judicial  role.3  The  curia  regis  was  a  small 
body  consisting  of  important  executives  of  the  state,  members  of  the  royal  household 
and  clerks  chosen  by  the  king  or  sovereign.  It  advised  the  king  in  legislative  and 
administrative  matters  and  to  do  justice.  It  was  the  final  appellate  court  and  assumed 
the  role  of  the  highest  advisory  judicial  body  in  the  kingdom.  At  a  later  point  in  time, 
the  curia  had  to  be  divided  because  of  increased  workload — the  legislative  role  was 
taken  over  by  the  King  in  Parliament;  the  judicial  role  by  the  King  in  Council,  that  is, 
the  Privy  Council.  It  was  the  advisory  body  of  the  king  with  regard  to  the  affairs  of  the 
state,  headquartered  in  London.  This  was  based  on  the  medieval  notion  of  the  divine 
right  of  the  king  and  that  he  could  do  no  wrong,  as  the  fountain  of  justice. 

So  far  as  India  is  considered,  the  Privy  Council  acted  as  an  appellate  body  since 
1726  with  the  establishment  of  the  mayor’s  courts  in  the  country.  Earlier,  it  worked 
through  a  committee  and  sub-committee  system.  However,  those  committees  did  not 
have  a  permanent  existence  and  their  members  hardly  had  any  judicial  experience. 

With  the  expansion  of  the  British  Empire,  the  King  in  Council  or  the  Privy 
Council  started  hearing  appeals  from  some  150  odd  countries  in  both  civil  and 
criminal  matters.  The  Privy  Council  attempted  at  applying  diverse  systems  of  law 
but  it  was  almost  always  hinged  on  the  English  system  as  part  of  its  classical  colonial 
enterprise.  The  Privy  Council  came  to  be  officially  called  the  Judicial  Committee  of 
the  Privy  Council  (JCPC)  after  the  Judicial  Committee  Act  of  1833. 

Initially,  the  King  in  Council  used  to  take  up  cases  from  the  colonies 
(especially  Canada  and  India)  as  a  matter  of  “sovereign  grace”,4  which 
was  inherently  unfair.  However,  subsequently,  when  charters  or  statutes 
legally  prescribed  that  the  King  in  Council  could  be  appealed  under  some 
specified  circumstances  from  local  courts  which  were  established  in  the 
colonies,  appeals  matured  into  something  as  a  “matter  of  right”.  Earlier 
too,  an  appeal  lay  to  the  King  in  Council  as  the  final  arbiter  of  justice,  but 
now  it  became  expressly  incorporated  by  the  local  legislature  or  Parliament 
through  royal  charters.  Even  matters  that  were  ordinarily  kept  outside  the 
scope  of  appeal,  could  still  go  in  “appeal  by  special  leave”  to  the  King  in 
Council.  In  both  instances,  whether  appeal  as  a  matter  of  right  or  as  a 
special  appeal,  the  King  in  Council  was  the  court  of  last  resort. 
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After  the  charter  of  King  George  I  was  issued,  mayor’s  courts  were  established 
in  the  three  presidency  towns  of  Calcutta,  Madras  and  Bombay.  The  first  appeal  was 
to  the  Governor  and  Council  in  these  presidency  towns  and  its  decision  was  final  on 
matters  up  to  1,000  pagodas5  (the  unit  of  currency  in  India  before  the  modern  rupee 
was  introduced),  but  on  matters  above  1,000  pagodas,  a  further  appeal  lay  to  the  King 
in  Council  as  the  final  authority.  The  mayor’s  courts  were  replaced  by  the  supreme 
courts  in  Calcutta  in  1774,  Madras  in  1800  and  Bombay  in  1823.  An  appeal  could  be 
made  to  the  King  in  Council  from  the  decisions  of  these  supreme  courts  in  terms  of 
the  Regulating  Act  of  1773.  Section  18  of  the  Act  provided  a  broad  scope  for  appeal  to 
the  King  in  Council,  reflecting  both  on  the  preeminence  of  the  monarchy  for  colonies 
as  well  as  judicial  overreach.  It  said: 

Any  person  thinking  himself  aggrieved  by  any  judgment  or  determination  of 
the  Supreme  Court  at  Bengal,  should  and  might  appeal  from  such  judgment  or 
determination  to  the  King  in  Council,  within  such  time  in  such  manner  and  in 
such  cases  and  on  such  security,  as  His  Majesty,  in  his  charter,  shall  judge  proper  and 
reasonable  to  be  appointed  and  prescribed. 

The  highest  courts  in  most  jurisdictions  today  are  quite  restrictive  in  the  kind 
of  appeals  that  they  entertain.  Under  Clause  32  of  the  Regulating  Act  of  1773,  the 
Supreme  Court  had  full  and  final  authority  to  allow  or  deny  permission  of  appeal  to 
the  Privy  Council.  The  King  in  Council,  or  Privy  Council,  was  the  final  authority  for 
right  of  special  leave  to  appeal. 

A  peculiar  feature  of  the  Privy  Council  was  the  absence  of  any  dissent  in  its 
judgments,  rendered  in  the  form  of  advice.  There  was  only  one  opinion  given  by  the 
council  with  no  indication  of  it  being  a  unanimous  decision  or  a  majority  one.  The  reason 
for  such  a  practice  was  that  since  the  council  was  an  advisory  body,  it  was  not  correct  or 
proper  for  it  to  give  conflicting  advice  to  the  king.  For  over  a  century  from  1726  to  1833, 
some  300  appeals  concerning  testamentary  and  intestate  jurisdiction  of  the  royal  courts, 
debts  on  promissory  notes,  bonds,  disputes,  and  cases  concerning  insurance  covering  risk 
of  sea-voyages  or  sea-cargo,  law  of  torts,  and  succession  and  inheritance  under  personal 
laws  of  parties  were  considered  and  disposed  off  by  the  Privy  Council. 

After  the  Act  of  Settlement,  1781,  appeals  from  sadar  diwani  adalats  in  Bengal 
could  be  filed  to  the  King  in  Council.  Appeals  were,  however,  restricted;  they  could 
be  from  the  presidency  towns  of  Calcutta,  Madras  and  Bombay  and  were  slowly 
spreading  around.  Bengal  being  the  first  province  to  be  under  its  direct  control,  sadar 
diwani  adalats  were  established  in  and  around  Calcutta  to  begin  with.  Later,  other 
courts  were  established  in  mufussil  areas  in  the  province  for  colonial  administration 
of  justice.  Before  1781,  there  was  no  provision  for  an  appeal  from  these  lower  courts  to 
the  supreme  court.  But  after  1781,  for  matters  valuing  more  than  £  5000  (Rs  50,000 
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at  the  time),  appeals  lay  to  the  Privy  Council.  Until  then,  the  Governor  General  in 
council  enacted  Regulation  XVI  of  1797;  apart  from  the  financial  limitation,  there  was 
no  other  method  of  determining  the  conditions  for  appealing  to  the  Privy  Council. 
There  was  no  restriction  placed  on  the  Privy  Council  to  hear  all  kinds  of  appeals  from 
these  adalats.  The  Regulation  XVI  of  1797  said: 

. . .  either  in  rejecting  any  he  may  consider  inadmissible  under  the  statute  respecting 
such  appeals,  or  in  receiving  any  he  may  judge  admissible,  notwithstanding  the 
provisions  made  in  this  regulation. 

From  1802,  when  the  sadar  diwani  adalat  was  established  in  Madras,  till  1818, 
appeals  lay  to  the  sadar  diwani  adalat  at  Calcutta  on  subject  matter  valued  more  than 
Rs  45,000.  In  1818,  judgments  could  be  appealed  to  the  King  in  Council  in  England 
without  any  monetary  limit  for  the  subject  matter  of  the  appeals  from  the  Calcutta 
adalats.  In  Bombay,  the  right  of  appeal  from  sadar  diwani  adalat  started  from  1812 
and  as  per  the  Regulation  V  of  1818,  an  unsuccessful  litigant  could  appeal  to  the 
Privy  Council  as  a  matter  of  right,  much  like  in  Bengal  except  that  there  was  no 
restriction  of  £  5,000  in  place.  The  reason  offered  was  that  no  regulation  can  restrict 
the  common  law  right  of  appeal  to  the  King  in  Council  from  the  colonies.  Only  an 
Act  of  Parliament  could  restrict  the  right  of  appeal.  As  far  as  Bengal  was  concerned, 
there  was  a  British  Parliamentary  Act  of  Settlement,  1781,  which  placed  the  bar  of 
£  5,000,  and  therefore,  an  appeal  to  the  Privy  Council  lay  for  amounts  above  that 
alone.  For  all  three  sets  of  sadar  diwani  adalats,  appeal  by  special  leave  (that  is,  by 
permission,  not  by  right)  was  allowed  to  the  King  in  Council. 

Before  the  supreme  courts  in  Calcutta,  Madras  and  Bombay  were  established, 
mayor’s  courts  had  been  set  up  in  those  presidency  towns.  Appeals  against  the  decisions 
of  those  courts  could  be  filed  to  the  Governor  in  Council  of  the  province  concerned. 
Further,  appeal  by  either  party  could  be  filed  to  the  King  in  Council.  Royal  charters 
replaced  mayor’s  courts,  though  for  a  brief  time,  in  Madras  (1798)  and  Bombay  (1799). 
Decisions  of  these  courts  could  be  ultimately  appealed  to  the  King  in  Council.  The 
supreme  courts  replaced  these  courts  in  each  of  the  presidency  towns — the  first  was 
established  in  Calcutta  (1774)  followed  by  Madras  (1801)  and  Bombay  (1824).  These 
supreme  courts  had  limited  territorial  jurisdiction  and  power;  they  could  decide  disputes 
which  arose  within  the  territories  of  the  presidencies,  directly  administered  by  the 
East  India  Company.  The  other  courts  (sadar  diwani  adalat  and  sadar  nizamat  adalat) 
continued  to  function  in  respect  of  territories  which  the  company  administered  as  a 
nominal  revenue  collector  (although  it  wielded  all  political  powers  in  reality).  This  dual 
court  administrative  set  up — company  courts  and  courts  under  royal  charters — was 
subject  to  appellate  jurisdiction  of  the  Privy  Council. 
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Drawbacks  in  the  System  and  Delays  in  Decision  of  Appeals 

Due  to  lack  of  knowledge  of  manner,  mode  and  procedure  of  conducting 
appeals  in  England  by  the  litigants  and  lawyers  in  the  sadar  diwani  adalat,  only  about 
14  appeals  were  made  in  total  to  the  Privy  Council  before  1833,  with  the  highest  being 
11  from  Calcutta.  This  shows  as  to  how,  if  the  highest  court  of  justice  is  too  distant, 
formalised  and  expensive  for  people  to  afford  to  approach,  justice  is  automatically  the 
casualty.  Moreover,  the  colonial  court  of  the  King  in  Council  was  based  in  England, 
which  had  little  idea  of  what  it  was  deciding  upon  and  fed  mostly  on  rumors  spread 
by  British  administrators,  that  is,  the  East  India  Company.  In  spite  of  these  inherent 
limitations,  a  formalistic  system  was  put  in  place,  which  attempted  at  bringing 
coherence  in  the  Indian  justice  system  after  the  collapse  of  the  Mughal  Empire. 

There  was  an  acute  pendency  of  cases  during  these  times.  The  cases  in  appeal 
at  the  King  in  Council  from  sadar  diwani  adalats  remained  in  cold  storage  for  years 
on  end  to  the  great  disadvantage  of  litigants.  These  appeals  from  sadar  diwani  adalats 
were  different  from  those,  from  the  supreme  courts.  Lawyers  at  the  supreme  courts 
in  the  three  presidency  towns  were  mostly  English  counsels  and  attorneys  apart  from 
some  being  barristers  themselves.  These  lawyers  knew  about  the  procedures  and 
requirements  at  the  English  courts,  and  in  fact  the  procedures  and  requirements  at 
the  supreme  courts  resembled  the  practice  in  England  to  a  great  extent.  Therefore, 
appeals  from  supreme  courts  were  better  placed  to  secure  faster  relief  at  the  Privy 
Council.  On  the  other  hand,  neither  the  vakils  nor  the  clients  at  the  sadar  diwani 
adalats  were  aware  of  the  practices  and  requirements  of  English  courts,  which  proved 
to  be  detrimental  to  them. 


Privy  Council  of  a  king,  drawing 
by  Thomas  Rowlandson,  located  in 
Iris  &  B.  Gerald  Cantor  Center for 
Visual  Arts  at  Stanford  University 
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All  concerned  parties  felt  that  if  they  had  transmitted  all  the  relevant 
documents  to  the  Privy  Council  in  England,  it  would  render  its  judgment  of  its 
own  accord.  But  as  it  followed,  nothing  happened.  Litigants,  driven  to  desperation 
were  pauperised.  Neither  litigants  nor  lawyers  knew  that  their  cases  had  to  be 
followed  up  and  argued  before  the  Privy  Council — they  felt  that  once  case  papers 
were  sent,  the  council  would  automatically  decide  them.  This  informational  gap 
was  a  drawback  of  the  colonial  justice  system  at  a  practical  level. 

Sir  Alexander  Johnston  (1775-1849),  a  founding  member  of  the  Royal 
Asiatic  Society,  in  his  researches  in  1826,  stumbled  upon  several  pending  cases  at 
the  Privy  Council,  some  of  which  concerned  important  questions  of  law,  but  were 
kept  in  cold  storage  due  to  procedural  lapses.  He  could  influence  the  offices  of  the 
Privy  Council,  which  took  note  of  this  and  intimated  measures  for  adoption  by  the 
East  India  Company  to  resolve  this  artificially  created  legal  vacuum. 


Sir  Alexander  Johnston, 
painting  by  John  Cochran. 
Johnston  was  a  member  of  the 
Privy  Council  and  founder  of 
the  Royal  Asiatic  Society 
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In  this  case,  leave  was  granted  to  approach  against  the  decision  of  a  sadar  diwani 
adalat  of  Bengal  decision  in  1822.  The  raja  engaged  an  agent  to  pursue  his 
appeal,  who  went  bankrupt!  The  case  was  shown  before  the  Privy  Council,  which 
dismissed  it  for  “non-prosecution”  (that  is,  for  the  absence  of  a  lawyer  to  argue 
before  it),  in  1833.  Eventually  in  1836,  the  appeal  was  taken  back  to  be  decided 
on  its  merits,  when  full  circumstances  were  explained.  Thus,  the  appeal  could  be 
taken  “on  board”  by  the  Privy  Council  about  14  years  or  more  after  the  lower 
court’s  judgment. 


Criticism  and  Reform 

The  functioning  of  the  Privy  Council  came  in  for  severe  criticism  from  Lord 
Brougham  who  in  a  speech  to  the  British  Parliament  (1828)  lamented  that  the  body 
set  up  to  dispense  justice  was  simply  not  up  to  it  for  the  reason  of  diversity  of  castes 
and  creeds: 

All  this  immense  jurisdiction  over  the  rights  of  property  and  person,  over  rights 
political  and  legal,  and  over  all  the  questions  growing  out  of  such  a  vast  and  varied 
province,  is  exercised  by  the  Privy  Council  unaided  and  alone.  It  is  obvious  that 
from  the  mere  distance  of  those  colonies,  and  the  immense  variety  of  matters  arising 
in  them,  foreign  to  our  habits  and  beyond  the  scope  of  our  knowledge,  any  judicial 
tribunal  in  this  country  must  of  necessity  be  an  extremely  inadequate  court  of  review.6 

In  1830,  Brougham  became  the  lord  chancellor.  During  his  tenure,  the 
British  Parliament  passed  a  law — the  Judicial  Committee  Act,  1833,  reforming  the 
constitution  of  the  Privy  Council.  This  was  the  birth  of  a  professionally  manned 
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HENRY  PETER  BROUGHAM,  First  Baron  Brougham  and  Vaux, 
1779-1868,  a  British  statesman,  Lord  Chancellor  of  Great  Britain 
(1830-1835).  Brougham  was  primarily  responsible  for  the  reform  of  the 
Privy  Council;  he  was  also  a  staunch  supporter  of  the  Slavery  Abolition 
Act,  1833.The  sheer  diversity  of  the  societies,  cultures  and  custom 
termed  “unavoidable  incident  to  our  colonial  empire,”  he  said,  “may 
almost  be  deemed  an  incapacity,  for  it  involves  both  ignorance  of  the  law 
and  unfitness  to  judge  of  the  facts.”  He  also  made  a  startling  revelation: 

The  Privy  Council,  which  ought  to  be  held  more  regularly  than  any 
other  court,  sits  far  less  constantly  than  any,  having  neither  a  regular 
bench  nor  a  regular  bar.  It  only  meets  on  certain  extraordinary  days: 
the  30th  of  January,  the  Feast  of  the  Purification,  some  day  in  May, 
midsummer-day,  and  a  few  others.  I  find  that,  on  an  average  of  12 
years,  ending  1826,  it  sat  in  each  year  nine  days,  to  dispose  of  all  the 
appeals  from  all  the  British  subjects  in  India. 

He  also  severely  criticised  the  Privy  Council  of  not  being  manned 
by  professionals;  save  one  official.  Master  of  the  Rolls,  the  others  mostly 
were  simply  respectable  gentlemen,  such  as  an  “ambassador,  and  was  a 
governor  with  much  credit  to  himself  in  difficult  times;  and  now  and 
then  a  junior  Lord  of  the  Admiralty,  who  has  been  neither  ambassador 
nor  lawyer,  but  would  be  exceedingly  fit  for  both  functions,  only  that  he 
happened  to  be  educated  for  neither.” 


Henry  Peter  Brougham,  lord  chancellor  from 
1830  to  1835,  primarily  responsible  for  the 
reform  of  the  Privy  Council.  Portrait  by 
fames  Lonsdale 


judicial  Privy  Council,  created  on  14  August  1833,  by  the  act  of  the  Parliament.  This 
law  empowered  the  Privy  Council  to  hear  appeals  from  the  courts  in  British  colonies. 
Under  the  act,  the  quorum  (minimum  number  of  judges)  of  the  Privy  Council  was 
fixed  at  four.  It  was  composed  of  the  president,  lord  chancellor  and  other  chancellors 
holding  judicial  offices.  This  was  reduced  to  three  in  1843.  The  majority  of  the  quorum 
gave  the  recommendations  of  the  Privy  Council.  From  1833  to  1871,  two  former 
Indian  or  colonial  judges  were  provided  for  as  paid  assessors.  In  1908,  the  Appellate 
Jurisdiction  Act  increased  this  membership  of  the  Privy  Council.  It  empowered  the 
monarch  to  appoint  members  not  exceeding  two.  They  were  judges  of  high  courts  in 
British  India.  Thus,  some  members  of  the  Privy  Council  versed  in  Indian  laws  were 
appointed  to  participate  in  the  decision  of  cases  and  appeals  from  their  country.  The 
first  Indian  to  be  appointed  as  a  member  of  the  Judicial  Committee  of  the  Privy 
Council  was  Sir  Syed  Ameer  Ali,  who  distinguished  himself  with  his  path-breaking 
contribution  to  jurisprudence.  Sir  Madhavan  Nair  was  the  last  Indian  appointee  to  sit 
on  the  Judicial  Committee. 
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“A  Council”,  an  engraving  showing  the  Privy  Council.  India  retained  the  right  of  appeal  to  the  Privy  Council from  the  Federal  Court  of  India  even 
after  the  Independence.  Thereafter,  the  Privy  Council’s  jurisdiction  was  abolished following  the  establishment  of  the  Supreme  Court  of  India  in  January 
1950,  when  the  Abolition  of  Privy  Council  Jurisdiction  Act,  1949,  came  into  effect 

Role  of  the  Privy  Council  in  Shaping  the  Modern  Legal  Systems  in  India 

The  Privy  Council,  according  to  Lord  Haldane,  “was  not  a  body  of  ministers 
in  any  sense;  we  are  a  committee  of  privy  councillors  who  are  acting  in  the  capacity 
of  judges. ..We  have  nothing  to  do  with  politics  or  policies,  or  party  considerations; 
we  are  really  judges...”.7  Scholars  across  the  Commonwealth  increasingly  challenge 
this  notion.  Nevertheless,  it  is  largely  regarded  by  judges  and  lawyers  alike,  in  India, 
that  the  post- 1833  era  of  the  Privy  Council  set  the  background  for  the  legal  system 
in  free  India.  It  had  severe  limitations — the  first  was  geographical.  Litigants  wishing 
to  appeal  to  that  body  had  to  engage  lawyers  who  practised  before  it,  or  were  able  to 
go  to  England  for  the  hearing  before  it.  The  second  barrier  of  course  was  expense. 
The  litigants  could  not  be  present  during  the  hearing  of  their  appeals.  They  had  to 
either  hire  English  counsel,  or  pay  the  expenses  of  travel  for  their  local  counsel.  The 
costs  involved  tilted  in  favor  of  the  rich  and  wealthy  people,  who  could  often  win  by 


attrition  or  gnawing  delay  or  simply  last  through  the  system  of  appeals.  The  procedure 
also  caused  delays.  For  example,  in  the  case  of  Indian  appeals,  the  entire  corpus  of 
case  papers  of  the  appeal  was  to  be  translated  into  English,  printed,  bound,  and 
shipped  from  India.  The  Privy  Council  was  composed  mainly  of  lawyers  educated  in 
England  and  whose  experience  was  in  English  law  and  British  justice.  Yet  they  had 
to  consider  questions  on  Roman-Dutch  law  from  South  Africa  and  Ceylon  (now  Sri 
Lanka),  French  civil  law  (Quebec),  and  Flindu,  Islamic,  Buddhist,  Parsi  (Zoroastrian) 
and  Jewish  law  as  well  as  tribal  and  customary  laws  from  colonies  such  as  India.  A 
constitutional  commentator  observed  that  the  Privy  Council  ignored  local  conditions 
and  misunderstood  local  law.  New  researches  of  historians  reveal  misunderstanding 
of  religious  or  customary  law  that  caused  havoc  in  the  political  economy  of  the 
colonies.  For  example,  by  drawing  an  analogy  between  English  trusts  and  Muslim 
endowments  (wakf)8,  the  Privy  Council  overruled  the  legality  of  setting  up  a  wakf  for 
private  benefit.  This  destabilised  a  large  number  of  financial  arrangements  and  sparked 
a  political  campaign.  Another  important  drawback  was  that  approaching  the  Privy 
Council  did  not  necessarily  mean  that  the  litigant’s  appeal  would  be  heard;  the  court 
could  merely  agree  with  the  high  court’s  decision  or  even  refuse  to  grant  leave,  that 

is,  hear  the  appeal. 

Apart  from  the  drawback  of  expense  to  the  litigants,  the  Privy  Council’s 
remoteness  also  lay  in  its  reluctance  to  intervene  in  most  of  the  cases.  For  over  a 
century,  it  did  not  entertain  appeals  in  criminal  cases,  although  it  was  not  debarred 
from  doing  so.  This  was  due  to  its  approach  to  selectively  take  up  cases  filed  before 

it.  This  led  to  certain  unintended  results,  not  always  conducive  to  the  growth  and 
development  of  law  in  India.  While  it  might  have  entertained  and  decided  cases 
in  relation  to  one  legal  provision  or  principle  from  one  high  court,  its  practice  to 
selectively  pick  up  cases  for  decision  meant  that  in  a  given  case,  an  identical  legal 
question  sometimes  led  to  its  deciding  not  to  entertain  an  appeal  from  the  judgment 
of  another  high  court.  This  resulted  in  different  legal  principles  prevailing  in  different 
provinces,  even  though  involving  the  same  law. 

The  Privy  Council  contributed  to  the  evolution  of  modern  court  and  legal 
systems  in  India.  Despite  its  shortcomings,  the  Privy  Council  was  a  unique  institution 
among  courts  the  world  over.  It  set  the  task  of  ascertaining  the  law,  formulating  legal 
principles,  moulding  and  shaping  the  substantive  laws  in  India.  It  also  helped  in  the 
introduction  of  the  concept  of  the  Rule  of  Law,  on  which  is  set  the  entire  philosophy  of 
our  “democratic  Constitution  ”.  Besides,  the  Privy  Council  also  led  to  the  introduction 
of  common  law  in  India,  which  forms  the  basis  of  almost  all  present  Indian  legal 
principles.  The  contributions  of  the  Privy  Council  in  personal  laws  like  Hindu  law 
and  Muslim  law  is  also  noteworthy.  It  acted  as  a  channel  through  which  English  legal 
concepts  came  to  be  assimilated  with  the  body  and  fabric  of  Indian  law.  It  always 
insisted  on  the  maintenance  of  the  highest  standards  of  just  and  judicial  procedure, 
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Above:  Members  of  the  Judicial  Committee 
of  the  Privy  Council  on  the  occasion  of 
returning  to  Downing  Street for  the  first 
time  since  the  premises  were  damaged  by 
bombing  on  14  October  1940.  Depicted 
are  M.R.Jayaker,  Lord  Du  Parcq,  Lord 
Goddard  (Lord  Chief  Justice),  Lord 
Simonds,  Lord  Macmillan,  Viscount  Simon, 
The  Lord  Chancellor  ( Lord  Jowitt),  Lord 
Thankerton,  Lord  Porter,  Lord  Uthwatt,  Sir 
Madhavan  Nair  and  Sir  John  Beaumont 


Plaque  in  the  memory  ofBipro 
Char  an  Chuokurbutty,  first  Indian 
ordained  minister  of  the  Scottish 
Church  in  India,  who  lighted  the 
pyre  of  his  living  mother,  the  last 
legal  sati  of  Bengal.  The  plaque  is 
situated  at  Scottish  Church  College, 
Kolkata.  Source:  Wikimedia 
Commons.  Photo:  Ragan  Datta 
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Oath  of  a  privy  counsellor. 
Source:  Supreme  Court  of  India. 
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Che  Affirmation  of  Allegiance. 

You  do  solemn///,  sincere /;/,  and  trail/  declare  and 
affirm  Had  you  will  be  faithful  and  bear  true 
Allegiance  to  His  Majesty  King  George  the  Sixth, 
II is  Heirs  and  Successors  according  to  Luxe. 

/  , 

Che  Affirmation  of  a  Priop  Counsellor. 

You  do  solemnly ,  sincerely ,  and  truly  declare 
and  affirm  that  you  will  be  a  true  and  faithful 
Servant  unto  the  King's  Majesty ,  as  one  of  His 
Majesty's  Pricy  Council.  Yon  will  not  know 
or  understand  of  any  manner  of  thing  to  be 
a /tern /fled,  done ,  or  spoken  against  His  Majesty's 
Person ,  Honour ,  Crown ,  or  Dignity  Royal,  but 
you  trill  left  and  withstand  the  same  to  the 
uttermost  of  your  Power,  and  either  cause  it 
to  be  revealed  to  His  Majesty  Himself,  or  to 
such  of  His  Privy  Council  as  shall  advertise 
His  Majesty  of  the  same.  You  a' it l,  iu  all  things 
to  be  moved,  treated,  and  debated  in  Council,  faith¬ 
fully  and  truly  declare  your  Mind  and  Opinion, 
according  to  your  Heart  and  Conscience;  and  wilt 
keep  secret  all  Matters  committed  and  revealed 
unto  you ,  or  that  shaft  be  treated  of  secretly  in 
Council.  And  if  any  of  the  said  Treaties  or 
Counsels  shall  touch  any  of  the  Counsellors,  you 
will  not  reveal  it  unto  him,  but  ici/t  keep  the 
same  until  such  time  as,  by  the  Consent  of 
IHs  Majesty,  or  of  the  Council ,  Publication  shall 
be  made  thereof.  You  trill  to  your  uttermost  bear 
Faith  and  Allegiance  unto  the  Kings  Majesty; 
and  will  assist  and  defend  all  Jurisdictions, 
Pre-eminences .  and  Authorities,  granted  to  His 
Majesty ,  and  annexed  to  the  Crown  by  Acts  of 
Parliament,  or  otherwise ,  against  alt  Foreign 
Princes,  Persons,  Prelates,  States ,  or  Potentates. 
And  generally  in  all  things  you  will  do  as  a 
faithful  and  true  Servant  ought  to  do  to  Ilis 
Majesty. 


especially  in  the  field  of  criminal  justice.  In  this  way,  the  decisions  of  the  Privy 
Council  have  enriched  the  Indian  jurisprudence  in  many  respects.  Its  contribution  to 
statute  law,  personal  laws  and  commercial  laws  is  of  great  importance.  Thus,  during 
the  period  of  1726—1949  and  specifically  1833  onwards,  the  Privy  Council  played  an 
important  role  in  the  development  of  Indian  law  and  the  Indian  legal  system.  The 
fundamental  principles  of  law  developed  by  it  are  still  regarded  as  pioneering  for  the 
Indian  courts.  Some  of  the  principles  laid  down  by  the  Privy  Council  are  still  followed 
by  the  Supreme  Court  of  India.  The  view  taken  by  the  Privy  Council  is  binding  on  the 
high  courts  in  India  till  the  Supreme  Court  decides  otherwise.  One  such  instance  can 
be  given  in  the  form  of  “principle  of  absolute  liability”  as  propounded  by  the  Supreme 
Court  in  the  historic  Oleum  Gas  Leak  case.  Thus,  as  a  whole,  the  contribution  of  the 
Privy  Council  is  considered  as  remarkable  for  the  development  of  Indian  legal  system 
and  Indian  judicial  administration.  It  has  played  a  great  unifying  role  in  shaping 
divergent  laws  in  India. 

Important  Cases 

Molla  Rajnaram  Roy  Bahadur  Zemindar  and  Others  against  Regulation  XVII 
of  1829  prohibiting  Sati:  Perhaps  one  of  the  most  striking  examples  of  the  social 
impact  of  the  Privy  Council  ’s  judgments  was  its  refusal  to  condone  the  practice  of  sati9 
as  a  valid  custom  supported  by  Hindu  scripture.  The  practice  of  sati  was  abolished 
by  the  Bengal  Sati  Regulation  1829.  In  1832,  the  Privy  Council  gave  a  decision  of 
prime  significance  to  Indian  society  and  Hindu  culture  when  it  upheld  the  abolition 
of  sati.  In  one  of  the  most  important  contributions  of  the  British  to  Indian  society, 
the  practice  of  sati  was  declared  as  illegal  by  Regulation  XVII  of  1829,  a  provision 
introduced  by  the  then  Governor  General  of  Bengal,  Lord  William  Bentinck.  This  was 
opposed  by  conservative  Hindus  and  orthodox  Bengali  Brahmins,  who  got  together 
to  form  the  Dharm  Sabha.  The  sabha  (party)  collected  a  massive  amount  of  Rs  30,000 
to  challenge  the  regulation.  Their  petition  was  referred  by  Lord  Bentick  to  the  Privy 
Council.  Supporting  the  British  administration  and  the  East  India  Company’s  legal 
team  on  the  issue  was  the  great  Indian  social  reformer,  Raja  Rammohun  Roy,  who 
even  travelled  to  the  Privy  Council  to  gather  support  against  the  sabha’s  petition  and 
was  seated  prominently  near  the  privy  counsellors  when  the  petition  was  heard.  The 
petitioners  argued  that  it  went  against  the  basic  assurance  of  non-interference  with 
their  religion,  as  enshrined  in  George  III  Statute  37  Clause  142  Section  12  whereby 
no  act  “done  in  consequence  of  Rule  of  Law  or  caste,  so  far  as  respects  members  of 
the  same  family  only,  be  deemed  a  crime,  although  the  same  may  not  be  justifiable 
by  the  laws  of  England”.  The  sati  abolitionists,  on  the  other  hand,  submitted  that 
religious  freedom  could  not  go  beyond  what  was  “compatible  with  the  paramount 
claims  of  humanity  and  justice”.  The  petition  challenging  the  regulation  in  Bengal 
was  heard  by  seven  privy  counsellors  and  was  rejected  by  the  council  with  four  out  of 
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the  seven  counsellors  upholding  the  regulation  on  11  July  1832.  The  rejection  of  sati 
as  a  practice  by  the  Privy  Council  meant  a  conclusive  step  in  the  formal  abolition  of 
sati  in  Bengal.  Thereafter,  legislations  banning  sati  were  also  introduced  in  Madras 
followed  by  Bombay. 

A  striking  quality  of  the  judgments  of  the  Privy  Council  is  their  earnestness 
in  understanding  the  complexities  of  Indian  religions.  One  of  the  longest  standing 
feuds,  spanning  over  two  centuries  and  captivating  generations,  had  been  between 
two  sections  of  the  Vaishnavite  Brahmins,  the  Tengalais  and  the  Vadagalais.  Often, 
these  disputes  were  brought  to  the  steps  of  the  courts  and  the  Privy  Council,  in  its 
time,  was  also  called  upon  time  and  again,  to  settle  disputes  between  the  two  sects. 
In  the  case  of  His  Holiness  Peria  Kovil  Jiyangarlu  Varlu  v  Pratbivatbi  Venkatacharlu 
and  Others ,10  a  dispute  concerning  the  simultaneous  rights  to  and  order  in  which  the 
mantrams  (sacred  chants)  of  the  two  groups  were  to  be  recited  during  the  conducting 
of  the  sevakalam  (time  of  service  to  the  deity  in  a  Hindu  temple).  The  question  involved 
particularly  the  rites  and  ceremonies  to  be  observed  at  the  worship  in  the  temples  of 
Tirumalia  and  Tirupathi.  With  great  precision,  the  Privy  Council  traced  the  histories 
of  the  two  cults.  The  main  crux  of  the  dispute  was  whether  the  Tengalais  had,  in  the 
temples  which  were  relevant  to  the  facts  of  the  case,  the  exclusive  right  to  recite  their 
mantras  and  invoke  their  preceptor  at  the  very  beginning  of  the  service  and  conduct 
the  worship  in  accordance  with  their  own  rituals.  The  Vadagalais  asserted  a  parallel 
and  simultaneous  right  to  do  so.  Relying  upon  a  vast  expanse  of  religious  text,  the 
court  held  that  the  Vadagalais  had  been  unable  to  establish  a  right  to  dictate  the 
tituals,  which  would  be  in  use  in  that  temple.  Laying  down  an  important  principle, 
the  court  stated  that  the  right  to  participate  in  the  worship  of  a  temple  does  not 
necessarily  carry  with  it  the  right  to  insist  on  using  a  ritual  other  than  the  ritual  in 
use  in  that  temple. 


THENKALAI 


The  religious  marks  (namans) 
ofThenkalai  thiruman  and 
Vadagalai  thiruman. 
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In  Charlotte  Abraham  and  Daniel  Vincent  Abraham  v  Francis  Abraham, 11  the 
Privy  Council  expounded  on  the  application  of  customary  Hindu  law  to  Christian 
converts.  The  court  applied  principles  of  equity  and  good  conscience,  and  decided 
that  customary  Hindu  law  must  be  understood  to  be  applicable  to  Hindus,  not  by 
birth  merely  but  also  by  religion.  A  convert  thus  not  subscribing  to  the  Hindu  religion 
should  be  governed  by  the  principles  prevalent  in  the  class  he  not  only  attaches  himself 
to,  but  as  shown  by  his  practice.  Essentially,  the  court  stated  that  converts  could 
choose  the  customs  they  would  be  subject  to,  either  being  those  of  their  new  class, 
religion  or  of  their  unconverted  predecessors.  The  court  introduced  an  element  of 
flexibility,  stating  that  actual  usage  of  a  particular  custom  must  take  precedence  over 
a  custom  that  merely  attaches  to  one  at  birth  or  a  function  of  an  individual’s  ancestors, 
there  being  no  act  of  choice  in  the  latter.  Therefore,  East  Indians12  were  not  bound  by 
the  law  governing  Christians  such  as  the  English,  Portugese  or  Dutch  inhabitants  in 
such  cases. 

The  English  law,  as  such,  is  not  the  law  of  those  courts.  They  have,  properly  speaking, 
no  obligatory  law  of  the  forum  as  the  Supreme  Courts  had.  The  East  Indians  could 
not  claim  the  English  law  as  of  right;  but  they  were  a  class  most  nearly  resembling  the 
English,  they  conformed  to  them  in  religion,  manners  and  customs,  and  the  English 
law  as  to  the  succession  of  movables  was  applied  by  the  courts  in  the  mofussil  to  the 
succession  of  the  property  of  this  class. 

The  Privy  Council  also  used  the  principles  of  equity,  justice  and  good  conscience 
in  Kenchava  v  Giri  Malappaf  where  it  dealt  with  a  perplexing  question;  whether  a 
murderer  could  succeed  to  the  estate  (inherit  properties)  of  his  victim.  The  High 
Court  of  Madras  said  the  murderer  was  not  entitled  to  and  that  the  inheritor  to  the 
victim’s  properties  could  not  be  traced  through  him — there  being  no  Hindu  law  which 
governed  the  matter,  the  judges  of  the  high  court  had  recourse  to  the  “principles  of 
equity,  justice  and  good  conscience”.  The  accused  argued  in  the  Privy  Council  that 
since  the  parties  were  governed  by  Hindu  law,  no  provision  existed  in  it  disqualifying 
a  murderer  from  inheriting  his  victim’s  properties.  The  Privy  Council  agreed  with  the 
high  court  that  the  principles  of  equity,  justice  and  good  conscience  were  correctly 
invoked  and  on  these  principles,  the  murderer  would  be  excluded.  It  also  said  that  the 
murderer  could  not  claim  any  right,  had  to  be  treated  as  non-existent  and  not  as  one 
who  formed  the  stock  (of  the  deceased)  for  a  fresh  line  of  descent. 

In  Barlow  v  Ordef  the  court  had  to  interpret  the  will  of  a  man  who  professed 
no  religion.  The  facts  were  straightforward,  concerning  the  death  of  a  rather  wealthy 
man,  who  was  the  illegitimate  child  of  a  native  mother  and  European  father.  He 
left  behind  vast  properties  as  well  as  a  number  of  illegitimate  children.  He  willed 
his  property  to  his  children,  without  explaining  if  the  words  “my  children”  also 
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included  illegitimate  children.  The  court  refused  to  apply  English  law,  which  excluded 
illegitimate  children  from  the  line.  Instead  it  applied  the  principle  of  equity  and  good 
conscience  and  gave  credence  to  the  “mode  of  life  and  habits  of  the  individual  and  to 
the  usages  of  the  class  and  family  to  which  he  belonged”.  It  was  held  that  the  word 
“children”  should,  in  that  case,  include  the  illegitimate  children  as  well. 


THE  CASE  OF  THE  ARMY  OF  THE  DECCAN 

Dispute  of  the  two  British  Armies  and  the 
Spoils  of  War 

This  was  in  respect  of  rival  claims  made  for  the  spoils 
(loot)  of  the  third  Anglo-Maratha  War  waged  by  the 
East  India  Company  in  1818.  Two  rival  claims  arose, 
because  trustees  (of  such  spoils  or  loot)  thought 
that  their  recommendations  were  erroneous.  The 
Treasury  declined  to  correct  the  decision.  This  led  to 
disputes  between  the  rival  claims  of  the  two  armies. 
A  reference  was  made  to  the  Privy  Council,  which 
said  in  1832  that  it  could  not  consider  the  appeal 
against  the  decision  of  another  department  of  the 
state,  that  is,  the  Treasury. 


The  Privy  Council  consistently  refused  to 
mechanically  apply  principles  of  law  prevalent 
in  England  to  disputes  in  India.  The  principle 
of  privity  of  contract,  (which  prevented  one  who 
was  not  party  to  a  contract  from  suing,  stated 
in  the  English  decision,  Tweedle  v  Atkinson15), 
was  made  inapplicable  in  India  in  Khwaja 
Muhammad  Khan  v  Husaini  Begum}6  In  this 
case,  an  agreement  was  entered  into  between 
the  plaintiff” s  father  and  the  defendant,  the 
plaintiff” s  father-in-law,  where  he  agreed  to  give 
Rs  300  per  month  to  her  for  marriage  with  his 
son.  The  plaintiff  was  a  minor  at  the  time.  It  was 
held  that  she  was  entitled  to  enforce  her  claim 
though  she  was  not  a  party  to  the  contract.  The 
Privy  Council  observed: 


In  India,  and  among  communities  circumstanced  as  the  Mohammadens,  among 
whom  marriages  are  contracted  for  minors  by  parents  and  guardians,  it  might 
occasion  serious  injustice  if  the  Common  Law  doctrine  was  applied  to  agreements 
and  arrangements  entered  into  in  connection  with  such  contracts. 

The  Privy  Council  also  played  an  important  political  role  in  reiterating  the 
social  status  quo.  In  one  of  its  decided  cases  in  1908,  it  held  that  the  exclusion  of  the 
Shanar  community  from  a  particular  temple  was  lawful  and  necessary.  The  Privy 
Council  approved  payment  of  damages  by  the  Shanars  for  “purification"  of  their 
temple  after  it  examined  their  social  standing.  The  Privy  Council  held: 

. . .  their  position,  in  general  social  estimation,  appears  to  have  been  just  above  that 
of  Pallas,  Pariahs,  and  Chuck  lies  (who  are  on  all  hands  regarded  as  unclean  and 
prohibited from  the  use  of  Hindu  temples)  and  below  that  of  the  Vellalas,  Maravars, 
and  other  cultivating  castes  usually  classed  as  Sudras,  and  admittedly  free  to  worship 
in  the  “Hindu  temples”,  and  said  that  their  presence  in  the  temple  violated  “religious 
principles  of  the  Hindu  worship  of  Shiva”.1 
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The  Privy  Council’s  ruling  in  Vidyavaruthi  v  Balusami  Iyer 18  that  under  the 
Hindu  law,  a  deity  is  called  a  “juristic  entity”  (legal  personality),  which  entitles  the 
idol  in  a  temple  to  receive  gifts,  acquire  and  hold  property.  This  logic  was  accepted 
in  a  later  judgment  in  Shankaranarayana  v  The  Hindu  Religious  Endowments 
Board) 9  as  the  council  said  that  the  ownership  of  property  is  with  the  idol  or 
deity  and  the  dharmakartha  is  only  a  manager  of  the  religious  endowment  (gift 
or  donation).  He  cannot  be  treated  as  a  trustee.  This  continues  to  be  accepted  as 
the  correct  law  even  today. 

Abdul  Fata  Mahommed  Ishaq  (and  others)  v  Russomoy  Dhur  Chowdhry 20 
had  a  deep  social  impact  on  the  Muslim  landowning  community  in  India.  The 
Privy  Council,  based  on  its  interpretation  of  law  of  Muslim  wakfs,21  said  that  any 
arrangement,  which  also  provided  for  the  benefit  of  the  family,  was  not  permissible 
for  a  valid  wakf.  This  view  was  later  followed  till  the  law  was  amended  in  Mussalman 
Wakf  Validating  Act  of  1913.  This  law  was  not  retrospective  and  was  amended  in 
1930  to  remedy  the  problem.  It  is  now  believed  that  this  was  an  orthodox  and 
restricted  interpretation  of  the  Quran. 

A  definitive  declaration  of  the  rights  of  accused  persons,  instrumental  in 
ensuring  a  fair  trial,  was  pronounced  in  Pulukuri  Kottaya  v  King  Emperor}1  The 
declaration  of  law  by  the  Privy  Council  is  still  the  clearest  enunciation  on  the  scope 
of  section  27  of  the  Indian  Evidence  Act,  1872,  and  section  162  of  the  Criminal 
Procedure  Code,  1973,  which  are  exceptions  to  the  rule  in  the  law  of  evidence,  which 
bar  proof  of  confessional  statements  made  to  police  officers  or  in  the  custody  of  police 
officers  against  the  accused.  The  general  rule,  in  other  words,  directs  courts  not  to 
take  note  of  custodial  confessions  of  accused.  Section  27  creates  a  slight  exception  by 
stating  that  if  a  fact  is  discovered  or  an  article  relating  to  the  crime  is  recovered,  as 
a  consequence  of  information  given  by  an  accused  person  in  the  custody  of  a  police 
officer  or  to  a  police  officer,  that  part  of  the  statement  relating  to  discovery  of  the  fact 
or  recovery  of  article  may  be  proved  in  court.  The  importance  of  the  Privy  Council’s 
enunciation  is  its  recognition  of  the  fact  that  an  unfettered  section  27  may  devour  the 
rule  against  custodial  confessions  admissibility.  It  is  an  extremely  important  safeguard 
against  arbitrary  conviction  of  innocent  persons,  based  on  forced  confessions.  The 
Privy  Council  explained  very  simply  as  follows: 

Information  supplied  by  a  person  in  custody  that  “I  will  produce  a  knife 
concealed  in  the  roof  of  my  house”  does  not  lead  to  the  discovery  of  a  knife;  knives 
were  discovered  many  years  ago.  It  leads  to  the  discovery  of  the  fact  that  a  knife 
is  concealed  in  the  house  of  the  informant  to  his  knowledge;  and  if  the  knife  is 
proved  to  have  been  used  in  the  commission  of  the  offence,  the  fact  discovered  is 
very  relevant.  But  if  to  the  statement  the  words  be  added  “with  which  I  stabbed  A”, 
these  words  are  inadmissible  since  they  do  not  relate  to  the  discovery  of  the  knife  in 
the  house  of  the  informant. 
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Prominent  Personalities  in  Judicial  Committee  of  the  Privy  Council 

Seventeen  judges  and  lawyers  from  India  were  appointed  to  and  served  on  the 
Judicial  Committee  of  the  Privy  Council — seven  Indians  and  some  British.  These 
were  Sir  Barnes  Peacock  (1872),  Sir  Richard  Couch  (1881),  Sir  Andrew  Scoble  (1901), 
Sir  Syed  Ameer  Ali  (1909),  Sir  John  Edge  (1911),  Sir  Lawrence  Jenkins  (1916),  Lord 
S.P.  Sinha  (1925),  Sir  Benode  Mitter  (1929),  Sir  George  Lowndes  (1929),  Sir  Dinshaw 
Fardunji  Mulla  (1930),  Sir  Lancelot  Sanderson  (1934),  Sir  Shadi  Lai  (1934),  Sir  George 
Rankin  (1935),  M.R.  Jaykar  (1939),  Sir  C.  Madhavan  Nair  (1941),  Sir  John  Beaumont 
(1944)  and  Sir  Lionel  Leach  (1947). 


SYED  AMEER  ALI 

(6  April  1849  —  4 August  1928) 


Syed  Ameer  Ali  was  the  first 
Indian  to  become  a  member 
of  the  Judicial  Committee  of 
the  Privy  Council  in  1909 


Syed  Ameer  Ali  has  the  distinction  of  being  the  first  Indian  to  sit  as  a  member  of  the 
Judicial  Committee  of  the  Privy  Council  in  1909.  This  appointment  capped  a  long 
and  distinguished  career.  Ali  was  born  in  1849  in  a  progressive  Muslim  family  settled 
in  the  city  of  Chinsura  on  the  bank  of  the  river  Hooghly.  His  family  had  embraced 
the  western  system  of  education.  Ali  was  educated  first  at  Chinsura  and  then  at  the 
Presidency  College  in  Calcutta.  He  achieved  outstanding  results,  graduating  from 
Calcutta  University  in  1867.  He  was  conferred  an  MA  degree  with  honours  in  History 
in  1868  and  LLB  in  1869.  He  began  his  legal  practice  in  Calcutta  in  1869.  A  desire  for 
greater  scholarship  in  the  field  of  legal  studies  took  him  to  London  and  he  joined  Inner 
Temple  in  1869,  staying  there  till  1873  when  he  was  called  to  the  bar.  He  returned 
to  Calcutta  in  1873  and  resumed  his  legal  practice.  He  was  elected  as  a  Fellow  of 
Calcutta  University  and  also  became  a  lecturer  in  Islamic  law  at  Presidency  College, 
his  old  alma  mater.  He  was  appointed  a  member  of  the  Bengal  Legislative  Council 
in  1878  and  nominated  as  a  member  of  the  Governor  General’s  Council  in  1883.  He 
became  a  professor  of  law  in  1881.  His  illustrious  academic  career  saw  him  delivering 
the  Tagore  Law  Lectures  in  1884.  His  lectures  on  laws  relating  to  gifts,  trusts  and 
testamentary  deposition  among  Muslims  still  remain  relevant.  He  was  made  a  judge 
of  the  High  Court  of  Calcutta  in  1890  and  from  thence  on  to  the  Judicial  Committee 
of  the  Privy  Council  in  1909. 

Ah  was  truly  a  renaissance  man.  He  found  time  to  pen  down  his  encyclopaedic 
knowledge  of  law  and  history  in  books  which  remains  relevant  even  today.  The  varied 
nature  of  his  scholarship  reveals  itself  from  the  books  penned  by  him.  They  include 
The  Critical  Examination  of  the  Life  and  Teachings  of  Mohammed  (written  when  he  was 
only  24  years’  age),  The  Spirit  of  Islam,  Ethics  of  Islam,  The  Law  relating  to  Gifts,  Trust 
and  Testamentary,  The  Legal  Position  of  Women  in  Islam  and  A  Short  History  of  Saracens. 
Many  of  the  judgements  delivered  by  him  have  become  classics  in  their  interpretation 
of  the  most  intricate  questions  of  Hindu  and  Muslims  law  on  religious  trusts. 
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SATYENDRA  PRASANNO  SINHA 

(24  March  1863—4  March  1928) 


Satyendra  Prasanno  Sinha,  most  commonly  remembered  as  S.P.  Sinha  by  the  legal 
fraternity  and  reverently  as  Lord  Sinha  by  the  public  at  large,  had  an  unparalleled 
career.  He  was  born  into  a  zamindar  family  in  1863  in  Raipur,  Birbhum,  obtaining 
his  first  education  in  the  local  school.  He  won  a  scholarship  to  study  at  the  Presidency 
College,  Calcutta  in  1878  but  left  mid-way  to  join  Lincoln’s  Inn  London  in  1881. 
He  was  exempted  from  appearing  in  the  final  examination  and  was  directly  called 
to  the  bar  in  1886.  Returning  to  the  Calcutta  as  a  barrister,  he  began  his  legal  career 
in  the  chamber  of  W.C.  Bonnerjee.  He  became  the  standing  counsel  to  the  Indian 
government  in  1903,  becoming  the  first  Indian  Advocate  General  of  Bengal  in  1908 
and  was  appointed  to  the  viceroy’s  executive  council  in  1909. 

In  1918,  he  became  the  member  of  the  Imperial  War  Cabinet  representing 
India  at  the  Peace  Conference  in  1918.  In  the  same  year,  he  was  made  a  king’s  counsel, 
the  first  Indian  to  be  so  distinguished.  He  joined  Lloyd  George’s  government  as  the 
first  Indian  Under  Secretary  of  State  for  India  in  1919.  His  career  was  marked  by 
singular  honours  conferred  on  him  by  the  British  government.  He  was  first  knighted 
on  1  January  1915  and  then  elevated  to  the  peerage  as  Baron  Sinha  of  Raipur  in  the 
Presidency  of  Bengal,  taking  his  seat  in  the  British  House  of  Lords  in  February  1919. 
He  navigated  a  bill  through  the  House  of  Lords  which  became  the  Government  of 
India  Act,  1919,  transferring  legislative  powers  from  the  viceroy  of  India  to  the  Indian 
legislature  as  a  first  step  towards  self-government.  In  1920,  he  was  appointed  Governor 
of  Bihar  and  Orissa,  the  first  Indian  to  be  so  appointed  to  preside  over  a  British-Indian 
province.  But  he  resigned  in  1921  on  ground  of  ill  health.  He  was  appointed  a  member 
of  the  Judicial  Committee  of  the  Privy  Council  in  1925. 

S.P.  Sinha  was  one  of  the  most  prominent  advocates  of  his  time,  famed  for 
his  astute  cross-examination  and  a  formidable  reputation  for  winning  cases.  Yet  he 
found  time  to  actively  participate  in  the  struggle  for  greater  self-governance.  He  was 
a  member  of  the  Indian  National  Congress  from  1896  till  his  resignation  in  1916, 
presiding  over  the  1915  Bombay  session  of  the  Congress. 

He  was  a  scholar  of  Sanskrit  and  Latin  as  well  as  the  Indian  epics  and  the 
Shastras.  When  once  asked  for  his  formula  for  success  at  the  bar,  he  is  reputed  to  have 
said,  ‘It  is  nothing  but  cool  calculating  common  sense  that  is  what  has  made  Sinha 
what  he  is  today.’ 
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BINOD  CHANDRA  MUTER 

(2  February  1872— July  1930) 


Binod  Chandra  Mitter  was  born  on  2  February  1872.  Fie  was  the  son  of  Sir  Romesh 
Chandra  Mitter,  a  celebrated  judge  of  the  Calcutta  High  Court  (1874-1890).  Mitter 
decided  to  go  to  England  and  qualify  for  the  bar  although  his  father  was  opposed  to  it. 
Flowever,  his  father  promised  to  send  him  to  England  if  he  was  satisfied  that  he  would 
do  well  at  the  bar.  Mitter  shut  himself  in  a  room  and  read  all  available  law  reports, 
making  copious  notes  and  impressed  his  father  with  his  dedication  studiousness  and 
ability  to  understand  and  apply  whatever  he  had  studied.  Thus,  he  sailed  to  England  and 
was  eventually  called  to  the  bar.  He  started  practice  in  the  Calcutta  High  Court  in  1897. 
A  legendary  lawyer,  he  was  a  member  of  the  council  of  the  Governor  of  Bengal  from 
1910  to  1917.  He  was  concurrently  standing  counsel  to  the  government  of  India  from 
1910  to  1916  and  officiated  as  the  advocate  general  to  the  government  of  Bengal  in  1917. 
Knighthood  was  conferred  on  him  in  1918.  Mitter  had  a  prodigious  memory  and  knew 
the  case  laws  by  heart.  His  advocacy  was  based  mostly  on  case  law  and  effective  cross- 
examination  of  witnesses.  For  quite  some  time,  Mitter  and  Sir  N.N.  Sircar  dominated 
the  original  side  practice  in  Calcutta  High  Court.  He  practiced  in  Calcutta  for  31  years. 
Mitter  was  appointed  a  member  of  the  Privy  Council  on  21  March  1929.  His  tenure  was 
abruptly  cut  short  on  account  of  his  untimely  death  in  July  1930. 

DINSHAW  FARDUNJI  MULLA 

(18  April  1868-26 April  1934) 

Dinshaw  Fardunji  Mulla  founded  the  well-known  firm  of  solicitors  Mulla  &  Mulla 
but  few  can  forget  his  long  and  distinguished  career  as  an  advocate.  Mulla  was  born 
into  a  prominent  Parsi  family  of  Bombay  in  1868.  He  studied  in  Bombay  obtaining 
MA  and  LLB  degrees  from  Bombay  University.  He  enrolled  as  an  advocate  in  the 
High  Court  of  Bombay  in  1909  and  took  up  cases  arising  out  of  both  Hindu  and 
Muslim  law.  Very  early  in  his  career  he  had  displayed  a  scholarly  bent  of  mind  which 
found  lasting  expression  in  the  many  books  he  authored  on  various  laws.  His  works  on 
the  Indian  Contract  Act,  the  Indian  Registration  Act,  Transfer  of  Property  Act,  Code 
of  Civil  Procedure,  Hindu  and  Muslim  law  became  legal  classics  during  his  lifetime 
and  remain  so  even  today.  He  served  as  advocate  general  and  in  1922,  was  appointed 
an  additional  judge  of  the  High  Court  of  Bombay.  But  both  by  temperament  and 
talent,  he  was  more  suited  to  the  role  of  an  advocate  and  he  resigned  to  revert  to  the 
bar.  However,  during  his  short  career  as  a  judge,  he  decided  on  several  points  of  law. 

In  1927,  he  delivered  the  Tagore  Law  Lectures  on  the  law  of  insolvency  in  India 
which  were  subsequently  published  in  the  form  of  a  book.  In  1928,  he  was  appointed 
acting  law  member  of  the  viceroy’s  executive  council.  His  career  culminated  in  his 
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appointment  as  a  member  of  the  Judicial  Committee  of  the  Privy  Council  in  1930. 
He  rendered  several  opinions  which  are  worthy  examples  of  judicial  insight.  In  1931, 
the  University  of  Bombay  conferred  the  degree  of  LLD  upon  him.  He  had  the  honour 
to  be  elected  as  an  honorary  bencher  of  Lincoln’s  Inn.  Mulla  resigned  and  returned  to 
India  in  1934.  He  died  suddenly  in  Mahabaleshwar  on  26  April  1934. 


SHADI  LAL 

(12  May  1874-March  1945) 

Shadi  Lai  was  born  on  12  May  1874  in  Gurgaon,  Haryana.  Even  as  a  student,  he 
combined  a  modest  demeanour  with  self-belief  and  confidence.  He  received  an  MA 
degree  in  Physics  from  Government  College,  Lahore.  He  then  joined  Balliol  College, 
University  of  Oxford.  He  was  called  to  the  bar  from  Gray’s  Inn  in  1899.  He  started 
practice  in  the  Chief  Court  of  Punjab.  He  taught  law  and  also  wrote  commentaries 
on  the  Punjab  Alienation  of  Land  and  Preemption  Acts.  He  soon  became  active  in 
public  life,  was  elected  to  the  syndicate  of  Punjab  University  and  also  to  the  legislative 
council.  He  was  an  advocate  known  for  his  keen  legal  insight  and  cool  but  forceful 
arguments.  A  fluent  speaker,  he  relied  on  reason  more  than  rhetoric.  In  1913,  at  the 
age  of  39,  Lai  was  appointed  a  judge  of  the  Chief  Court  of  Punjab,  which  became  the 
High  Court  of  Lahore  in  1919,  becoming  its  first  chief  justice  in  May  1920.  He  held 
this  position  for  14  years.  He  was  the  first  Indian  to  be  appointed  as  chief  justice  of  a 
high  court.  The  appointment  was  widely  acclaimed. 

As  a  judge,  Lai’s  legal  attainments  and  wide  range  of  intellectual  powers  were 
exhibited.  His  judgments  reveal  learning  and  knowledge  and  understanding  of  life, 
a  power  of  exposition  combined  with  an  economy  of  words,  sturdy  independence 
and  an  anxiety  to  do  justice  without  fear  or  favour.  He  was  elevated  to  the  Judicial 
Committee  of  the  Privy  Council  in  1934. 

CHETTUR  MADHAVAN  NAIR 

(24  January  1879—3  March  1970) 

Chettur  Madhavan  Nair  was  the  last  Indian  appointed  to  the  Judicial  Committee 
of  the  Privy  Council.  He  was  born  in  Mankara  in  the  Malabar  district  of  Madras 
Presidency  on  24  January  1879.  Lie  was  educated  in  Madras  Christian  College  as 
well  as  University  College,  London,  and  was  called  to  the  bar  from  Middle  Temple  in 
1903.  He  was  enrolled  as  an  advocate  of  the  High  Court  of  Madras  in  1904  and  built 
up  a  good  practice  mostly  of  appeals  from  north  and  south  Malabar  district.  He  was 
a  law  reporter  with  the  Madras  Law  Journal  during  1915-1916.  He  was  a  professor 

Sir  Chettur  Madhavan  Nair  served  as  a  judge  of  the  Madras 
High  Court  from  1927  to  1939  and  subsequently  appointed  as  a 
member  of  the  Judicial  Committee  of  the  Privy  Council  in  1941 


Shadi  Lai  served  in  the  Judicial 
Committee  of  Privy  Council 
in  1934.  He  was  also  the  first 
Chief  Justice  of  Lahore  High 
Court.  Source:  High  Court  of 
Punjab  and  Haryana 
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at  the  Law  College  for  a  few  years  helping  to  shape  young  aspiring  lawyers.  He  also 
officiated  as  vice  principal  and  principal  of  the  Madras  Law  College. 

He  was  a  government  pleader  at  the  High  Court  of  Madras  during  1920-1923 
and  was  advocate  general  during  1923—1924.  He  resigned  when  he  was  appointed  a 
temporary  judge  of  the  High  Court  of  Madras  in  1924.  He  was  appointed  a  permanent 
judge  in  1927,  a  position  he  occupied  till  1939.  As  a  judge,  he  dealt  with  matters 
of  all  jurisdictions.  He  acquitted  himself  creditably  and  delivered  several  important 
judgements.  He  was  knighted  in  1939.  In  1941,  he  was  appointed  as  a  member  of 
the  Judicial  Committee  of  the  Privy  Council  where  he  is  credited  with  a  number 
of  outstanding  judgements.  After  completing  his  tenure  on  the  Privy  Council,  he 
returned  permanently  to  Madras  devoting  his  time  to  his  passion  for  reading  and 
studying.  He  was  known  for  his  studious  habits  and  sound  knowledge  of  law.  He  was 
the  nephew  and  son-in-law  of  the  legendary  C.  Sankaran  Nair. 

MUKUND  RAMRAO  JAYAKAR 

(13  November  1873— 10  March  1959) 

Mukund  Ramrao  Jayakar  was  born  on  13  November  1873  in  a  middle-class  family. 
He  obtained  an  LLB  degree  in  Bombay  in  1902  and  was  called  to  the  bar  in  England 
in  1905.  Unlike  most  barristers  who  practice  on  the  original  side,  he  went  to  the 
appellate  side  in  Bombay  and  soon  built  up  a  good  practice.  Erudite  and  articulate, 
Jayakar  was  ideal  for  the  judicial  role.  He  was  professor  of  law  at  the  Government 
Law  College,  a  post  from  which  he  resigned  when  he  was  superseded  for  the  post  of 
principal.  Initially  avoiding  politics,  events  drew  him  irresistibly  to  take  an  active  part 
in  public  affairs.  He  was  elected  to  the  Bombay  Legislative  Council  in  1923  and  later 
to  the  Bombay  Legislative  Assembly.  As  a  politician,  he  came  to  the  forefront  at  the 
roundtable  conferences  in  London  in  the  1930s.  In  conjunction  with  Tej  Bahadur 
Sapru,  he  made  strenuous  efforts  to  reconcile  the  opposing  views  of  Indian  and  English 
statesmen  of  the  time  and  to  bring  about  a  settlement  acceptable  to  both  parties.  He 
was  a  member  of  the  Federal  Structure  Committee.  He  had  ample  opportunity  to 
acquaint  himself  closely  with  the  proceedings  that  resulted  in  the  enactment  of  the 
Constitution  Act  of  1935.  Upon  the  establishment  of  the  Federal  Court  of  India  in 
1937,  he  was  appointed  along  with  Shah  Muhammad  Sulaiman,  then  Chief  Justice  of 
Allahabad,  a  judge  of  the  Federal  Court  on  1  October  1937.  In  1939,  he  was  appointed 
to  the  Privy  Council  for  a  short  while.  After  Independence,  on  the  abolition  of  the 
jurisdiction  of  the  Privy  Council  over  Indian  appeals,  Jayakar  returned  to  Bombay 
and  devoted  his  time  and  energies  to  educational  work.  He  was  the  founder  of  the 
Poona  University,  of  which  he  became  the  first  vice  chancellor. 


Mukund  Ramrao  Jayakar 
became  a  judge  of  the  Federal 
Court  of  India  in  1937 and  a 
member  of  the  Privy  Council 
in  1939 •  Source:  Supreme 
Court  of  India 
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Abolition  Of  The  Jurisdiction  Of  The  Privy  Council  In  India 

The  British  government  issued  a  white  paper  in  1933,  proposing  the  establishment 
of  a  Supreme  Court  of  India  to  decide  appeals  from  high  courts  in  India.  Soon  under 
the  Government  of  India  Act,  1935,  a  Federal  Court  was  set  up  for  considering 
appeals  against  decisions  of  high  courts — by  special  leave;  further  appeals  could  be 
made  to  the  Privy  Council.  After  Independence,  the  Federal  Court  Enlargement 
of  Jurisdiction  Act,  1948,  was  enacted.  This  increased  appellate  jurisdiction  of  the 
Federal  Court  and  also  abolished  the  old  system  of  direct  appeals  from  high  courts  to 
the  Privy  Council  with  or  without  special  leave.  Ultimately,  in  1949,  the  Abolition  of 
Privy  Council  Jurisdiction  Act  was  passed  by  the  independent  Indian  legislature.  This 
abolished  the  jurisdiction  of  the  Privy  Council  to  entertain  new  appeals  and  petitions 
as  well  as  to  dispose  of  any  pending  appeals  and  petitions.  It  made  provisions  for  the 
transfer  of  pending  cases  before  the  Privy  Council  to  the  Federal  Court  in  India. 
Thus,  all  powers  of  the  Privy  Council  with  respect  to  appeals  from  the  high  courts 
were  given  to  the  Federal  Court. 

On  6  February  1950,  at  a  sitting  of  the  Privy  Council,  a  message  was  read  from 
the  government  of  India  paying  a  tribute  to  the  invaluable  services  rendered  by  the  Privy 
Council  to  India  over  a  period  of  more  than  two  centuries.  Indeed,  during  this  period, 
institutions  in  England,  including  the  Privy  Council,  evolved  and  underwent  radical 
changes.  These  inevitably  were  reflected  in  their  perceptions  of  the  empire  and,  in  the 
case  of  India,  the  legal  system  and  its  courts.  Even  today,  imprints  of  this  past  are  found 
in  the  administration  of  justice  as  the  interpretation  of  law  in  the  decisions  of  the  Privy 
Council,  which  remain  undisturbed,  are  considered  “laws  in  force”  under  Article  372 
of  the  Constitution  of  India  and  are  followed.  However,  the  Supreme  Court  may  differ 
with  the  decisions  once  taken  by  the  Privy  Council  if  it  finds  good  reasons. 

TRIBUTES  TO  THE  PRIVY  COUNCIL 

K.M.  Munshi,  a  lawyer-statesman  and  one  of  the  outstanding  members  of  the  Constituent 
Assembly,  observed  that: 

The  British  Parliament  and  the  Privy  Council  are  the  two  great  institutions  which  the  Anglo-Saxon 
race  has  given  to  mankind.  The  Privy  Council  during  the  last  few  centuries  has  not  only  laid  down 
law  but  coordinated  the  concept  of  right  and  obligations  throughout  all  dominions  and  colonies  in  the 
British  Commonwealth.  So  far  as  India  is  concerned,  the  role  of  the  Privy  Council  has  been  one  of  the 
most  important.  It  has  been  a  great  unifying  force  and  for  us  Indians  it  became  the  instrument  and 
embodiment  of  the  Ride  of  Law,  a  concept  on  which  alone  we  have  based  the  democratic  institutions 
which  we  have  set  up  in  our  Constitution. 

Alladi  Krishnaswami  Ayyar,  an  eminent  lawyer-member  of  the  Constituent  Assembly,  observed 
about  the  Privy  Council  that  “there  can  be  no  doubt  that  the  record  of  the  Judicial  Committee 
of  the  Privy  Council  has  been  a  splendid  one.” 


THE  FEDERAL  COURT 


Stamp  commemorating  Hari 
Singh  Gour.  The  Federal  Court  of 
India  was  the  brainchild  of  Gour, 
although  both  his  resolutions 
in  1921  and  1922  were  not 
accepted.  Eventually,  the  British 
issued  a  white  paper  in  1933 
which  envisaged  a  federal  setup 
in  India  and  consequently  the 
establishment  of  a  federal  court. 

Source:  India  Post 


After  the  enactment  of  the  Government  of  India  Act,  1919,  which  introduced, 
limited  self-governance,  demands  were  made  that  a  Supreme  Court  or  a  Federal 
Court  in  India  should  be  set  up  to  be  the  final  court  of  appeals  for  Indians.  The 
foremost  proponent  of  this  idea  was  Hari  Singh  Gour,  who  made  several  attempts 
to  have  resolutions  passed  in  the  Central  Legislative  Council.  This  proposal  did 
not  initially  have  the  support  of  many  nationalists;  it  was  repeatedly  turned  down. 
However,  M.A.  Jinnah,  Tej  Bahadur  Sapru  and  Mahatma  Gandhi  at  different  stages 
were  in  support  of  the  idea.  The  proposal  gathered  momentum  during  later  years, 
especially  during  the  round  table  conferences  various  options  were  discussed.  One 
of  the  main  reasons  why  the  demand  for  a  Federal  Court  arose  was  that  aggrieved 
litigants  who  wished  to  appeal  to  the  Privy  Council  had  to  spend  considerable  amount 
of  money  and  that  their  right  to  appeal  was  also  limited.  Further,  the  Privy  Council 
did  not  entertain  appeals  easily. 

The  result  was  that  often  on  same  or  similar  laws,  there  were  different 
interpretations  in  the  country  because  of  different  high  courts.  Most  litigants  could 
not  go  to  England  for  their  legal  redress;  the  Privy  Council  also  took  time  to  hear  and 
decide  cases.  In  later  years,  it  was  felt  that  criminal  justice  had  suffered  because  the 
courts  did  not  give  satisfactory  judgments.  With  some  nationalists,  it  was  a  matter  of 
national  pride  to  have  an  Indian  Supreme  Court.  The  following  extract  of  a  speech 
delivered  by  Gandhi  at  the  Federal  Structure  Committee  on  23  October  1931  in  the 
course  of  a  discussion  on  “Federal  Court  of  India”  sums  up  some  of  the  reasons  why 
a  Federal  Court  was  demanded: 


There  should  be  our  own  Privy  Council  in  India.  The  Privy  Council’s  portals,  if  it  is 
really  to  give  relief  to  the  poor  people  in  matters  of  the  highest  importance,  should  be 

open  to  the  poorest  people  in  the  land  and  I  think  that  is 
impossible,  if  the  Privy  Council  in  England  is  to  decide 
our  fate  in  matters  of  the  greatest  importance.  There,  too, 
I  would  guide  ourselves  by  implicit  trust  in  the  ability  of 
our  judges  to  pronounce  wise  and  absolutely  impartial 
decisions.  I  know  that  we  run  very  great  risks. . .  this 
Federal  Court  or  Supreme  Court — whichever  you  call 
it — will  occupy  the  position  of  the  highest  tribunal 
beyond  which  no  man  who  is  an  inhabitant  of  India 
can  go,  its  jurisdiction,  in  my  opinion,  will  be  limitless. 


TLe  Federal  Court,  eventually  set  up  under  the 
Government  of  India  Act,  1935,  did  not  possess  wide 


Princes’  Chambers  Council  House  in  New  Delhi.  It  was 
designed  by  Sir  Herbert  Baker  and  established  in  1920.  It  is 
now  the  Parliament  library.  Source :  Supreme  Court  of  India 
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Inaugural  sitting  of  the  Federal  Court  on  6  December  1937.  Sir  Maurice  Gwyer,  the  first  Chief  Justice  of  the  Federal  Court,  flanked  by  Sir 
Sulaiman  and  M.R.  Jayakar.  Source:  Supreme  Court  of  India 


jurisdiction;  its  judgments  could  also  be  appealed  to  the  Privy  Council.  It  had  the 
unique  distinction,  however,  of  being  the  first  all-India  judicial  body,  with  a  first-time 
authority  to  decide  disputes  between  provinces  (states)  and  the  central  government 
and  to  decide  whether  the  laws  enacted  by  the  state  and  central  legislatures  were 
valid  and  within  the  power  allotted  to  them  under  the  Government  of  India  Act.  In 
the  limited  time  that  the  Federal  Court  did  function  (a  little  more  than  12  years),  it 
acted  as  the  forerunner  of  the  modern  Supreme  Court  in  some  ways.  Its  distinguished 
personnel  included  six  future  judges  of  the  Supreme  Court  (including  five  future  chief 
justices  of  India)  and  some  very  distinguished  judges  of  high  courts  in  India.  Sir 
Maurice  Gwyer  was  its  first  chief  justice;  the  other  two  judges  were  M.R.  Jayakar 
and  Shah  Sulaiman.  Jayakar  was  soon  appointed  to  the  Privy  Council.  One  of  the 
distinguished  judges  of  the  Federal  Court,  Srinivasa  Varadachariar,  was  on  the  court 
for  seven  years.  A  total  of  nine  permanent  judges  and  three  acting  judges  (Sir  John 

Beaumont,  Sir  Toric  Ameer  Ali  and  Francis  George  Rowland) 
served  on  the  bench. 

The  Federal  Court  was  set  up  and  functioned  from  1 
October  1937  to  26  January  1950.  To  be  qualified  as  judge, 
one  had  to  be  a  judge  for  at  least  five  years,  a  barrister  with 
10  years’  standing  or  a  pleader  in  a  high  court  with  10  years’ 
standing.  A  chief  justice  could  be  appointed  from  barristers, 
pleaders  or  advocates  with  15  years’  standing,  or  from  among 
judges  of  the  Federal  Court.  Its  12-year  existence  saw  the 
Federal  Court  deciding  135  appeals  and  cases.23  This  scarcity  of 
judicial  opinions  is  because  during  its  existence,  the  full  scope 
of  its  power  could  not  be  exercised  because  the  federation  as 
conceived  by  the  Government  of  India  Act  did  not  materialise; 
it  rendered  advisory  opinion  four  times  and  had  a  very  restricted 
appellate  power,  that  is,  it  could  hear  an  appeal  only  if  the  high 
court  which  decided  a  case,  certified  that  a  substantial  question 
of  law  arose  in  the  course  of  its  judgment.24 

Some  Important  Judgments  by  the  Federal  Court 

In  a  judgment  rendered  by  the  Federal  Court  in  1941, 
regarding  the  Flindu  Women’s  Rights  to  Property  Act,  1937, 25 
the  court  provided  the  method  of  interpreting  powers  conferred 
on  state  legislatures  and  the  central  legislature  (now  Parliament 

Minutes  of  the  inaugural  sitting  of  the  Federal  Court  on  6 
December  1938  held  in  Princes'  Chambers  Council  House 
in  New  Delhi.  Source:  Supreme  Court  of  India 


Minutes  of  the  Inaugural  sitting  of  the  Federal 
Court  held  in  the  Princes'  Chamber,  Council  House t 
New  Delhi,  on  the  6th  December  1937,  at  1.1  A.M. 


The  Hon'ble  dir  Maurice  Owyer,  C.J. 
The  Hon'ble  dir  Shah  bulaimon,  J. 
The  Hon’ble  Mr.  M.R.  Jayakar,  J. 


After  the  three  Hon'ble  Judges  had  taken 
their  seats  on  the  Bench,  the  Hon'ble  the  Chief  Justice 
read  messages  of  greeting  and  goodwill  from  Lord  Hailshom, 
Lord  Chancellor,  the  Rt.  Hon'ble  Sir  Lyman  Duff,  Chief 
Justice  of  Canada,  and  the  Rt.  Hon’ble  oir  J.G.  Latham, 
Chief  Justice  of  Australia. 

The  Advocate -General  of  India,  Sir  Brojendra 
Witter,  then  made  his  speech  of  cordial  welcome  tc?  the 
Court  on  behalf  of  the  legal  profession  of  India. 

The  Rt.  Hon'ble  Sir  Tej  Bahadur  Sapru  then 
spoke  associating  himself  with  the  words  of  the  advocate - 
General  of  India. 

The  Hon'ble  the  Chief  Justice  then  thanked 
the  numerous  leading  members  of  the  Indian  legal. 


profession.... 
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in  independent  India);  it  also  discussed  the  principle  of  severability,  that  is,  wherever 
a  law  partly  violates  the  Constitution,  that  part  should  be  declared  as  not  operative 
or  invalid,  and  the  valid  part  should  be  allowed  to  continue.  The  Supreme  Court  in 
many  later  cases  has  followed  this  rule  of  “severability”,  that  is,  to  discard  a  law  partly 
while  retaining  the  other  part  that  is  valid. 

In  another  judgment  regarding  The  Central  Provinces  and  Berar  Sales  of  Motor 
Spirit  and  Lubricants  Taxation  Act,  1938, 26  the  court  provided  an  important  pointer 
to  future  interpretation  by  the  Supreme  Court  in  its  judgments,  that  a  Constitution 
has  to  be  seen  in  a  broad  and  liberal  light  because  it  controls  the  powers  of  different 
bodies,  such  as  the  state  legislatures  and  central  legislatures.  Thakur  Jagannath  Baksh 
Singh  v  United  Provinces 27  was  a  judgment  where  the  Federal  Court  enunciated  the 
principle  of  constitutional  interpretation  that  once  a  legislature  is  held  to  possess  the 
power  to  enact  a  law,  its  wisdom  or  the  correctness  of  the  underlying  policy  of  the  law 
would  not  be  considered  by  the  courts. 

In  the  judgment  Secretary  of  State  v  I.M.  Lai,  1945, 28  the  court  said  that  a 
government  servant  who  is  found  guilty  of  misconduct  deserves  to  be  given  a  copy 
of  the  report  made  against  him  in  the  inquiry  conduct  and  has  to  be  given  a  chance 
to  represent  against  dismissal.  If  this  is  not  done,  the  dismissal  is  invalid.  This  is  the 
accepted  position  in  law  today  as  well.  The  Supreme  Court  in  Managing  Director 
ECIL  v  Karunakar 29  (judgment  by  five  judges  in  1994)  accepted  the  essence  of  the 
ruling  of  the  Federal  Court. 

The  role  of  the  Federal  Court  in  upholding  liberties  can  be  seen  in  sharp 
focus  in  Niharendu  Dutt  Majumdar  v  Emperor,  1942, 30  where  it  held  that  mere 
criticism  or  even  ridicule  of  the  government  does  not  amount  to  sedition  unless 
the  speech  can  either  incite  to  disorder  or  must  be  such  as  to  satisfy  reasonable 
men  that  it  is  the  intention  to  bring  about  anarchy.  Emperor  v  Benoari  Lall  Sarma, 
1943,  ’ 1  is  an  important  case,  which  held  that  even  in  emergency,  the  government 
cannot,  without  a  valid  law,  take  away  the  right  of  citizens  to  be  tried  for  offences 
in  accordance  with  law;  the  government  of  the  day  cannot  rule  out  the  authority 
of  the  courts  or  bar  their  jurisdiction,  in  respect  of  cases  and  offences  which 
are  to  be  tried  by  the  courts.  The  ordinance  issued  by  the  British  government 
had  created  special  magistrates,  with  wide  powers  to  punish  up  to  10  years  and 
stopped  appeals  to  high  courts.  The  high  court  described  the  power  given  to  the 
government  as  follows: 

It  makes  the  police  the  arbiter  of  a  man’s  right  as  how  he  shall  be  tried.  The  man’s 
rights  as  regards  appeal.  ..are  not  predetermined  by  law.  No  man  knows  which  court 
he  may  be  tried  in.  That  is  left  to  the  District  Magistrate  nominally  to  decide;  in  fact 
it  may  be  decided  by  the  police. 
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The  acting  chief  justice,  S.  Varadachariar,  upheld  the  decision,  giving  reasons 
why  high  courts  have  an  important  role  in  deciding  on  the  personal  liberties  of 
citizens,  adding  that: 

Apart  from  the  importance  of  safeguarding  the  life  and  liberty  of  the  subject,  the 
difficult  position  of  the  magistracy  in  this  country  demands  it,  as  much  in  the 
permanent  interests  of  the  magistracy  itself  as  in  the  interests  of the  citizen.  Those  who 
are  familiar  with  the  pages  of  the  Indian  law  reports  know  how  this  revisional  power 
has  justified  itself.  But  as  has  been  frequently  pointed  out,  the  existence  of  this  power 
even  in  reserve  is  a  potent  and  wholesome  influence,  apart  from  its  actual  exercise. 
That  its  existence  is  as  much  called  for  today  as  it  was  in  the  middle  of  the  last  century 
will  appear  from  three  instances  which  we  take  at  random. 

This  ordinance  (Special  Criminal  Courts  Ordinance)  was  held  to  be  invalid 
by  the  Federal  Court.  The  court  again  asserted  its  independence  most  firmly  in  the 
judgment  in  Keshav  Talpade  v  Emperor,  1943. 32  The  court  had  to  see  whether  a  rule 
that  enabled  detention  of  someone  on  suspicion  and  without  trial  was  valid.  The  court 
said  that  the  rule  was  made  during  war-time  emergency  despite  which  it  owed  a  duty  to 
public  and  stated: 

we  are  not  on  that  account  relieved  from  the  duty  of  seeing  that  the  executive 
government  does  not  seek  to  exercise  powers  in  excess  of  those  which  the  Legislature 
has  thought  fit  to  confer  upon  it,  however  drastic  and far-reaching  those  powers  may 
be  and  however  great  the  emergency  which  they  are  designed  to  meet. . . 

The  Federal  Court  struck  down  the  rule  and  held  that  even  war-time  detention 
on  suspicion,  without  trial,  was  illegal.  At  the  time  the  judgment  was  delivered, 
11,700  persons  were  held  in  detention  under  the  rule.33  However,  they  were  not  set 
free,  because  the  British  government  amended  the  law  and  promulgated  an  ordinance. 

The  Federal  Court  had  limited  jurisdiction  and  could  exercise  it  to  set  aside 
judgments  of  high  courts  wherever  they  granted  “leave”  by  certificate  to  do  so.  Its 
judgments  could  be  appealed  by  “leave”  to  the  Privy  Council.  In  a  sense,  it  was  a  half¬ 
way  house.  The  expectation  that  the  Federal  Court  would  satisfy  the  expectations  and 
aspirations  of  litigants,  who  used  to  go  all  the  way  to  the  Privy  Council  in  England, 
remained  unfulfilled.  Its  restricted  jurisdiction,  however,  did  not  prevent  it  from 
claiming  its  position  as  the  predecessor  to  the  Supreme  Court  under  the  Constitution 
of  India.  Its  judgments  on  interpretation  on  constitutional  provisions  and  the  role 
of  its  judges,  including  its  first  chief  justice,  in  guaranteeing  the  liberties  of  Indian 
citizens  were  “proof  of  the  resoluteness,  impartiality  and  independence  of  the  Federal 
Court,  and  they  served  to  inspire  a  high  degree  of  confidence  in  the  court”.34 
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JUDGES  OF  THE  FEDERAL  COURT 


MAURICE  LINFORD  GWYER 

(25  April  1878-12  October  1952) 


Sir  Maurice  Gwyer  was  the  first 
Chief  Justice  of India  and  also 
the  first  Vice  Chancellor  of  the 
University  of  Delhi.  Source: 
Supreme  Court  of  India 


Sir  Maurice  Gwyer  had  the  singular  distinction  of  being  the  first 
Chief  Justice  of  the  Federal  Court  and  in  that  sense,  he  is  the  first 
chief  justice  of  India.  Born  on  25  April  1878,  he  was  educated  at  the 
University  of  Oxford  and  was  called  to  the  bar  from  Inner  Temple. 
He  combined  vast  legal  scholarship  with  administrative  capabilities, 
making  him  an  outstanding  figure  in  Indian  legal  history. 

He  became  the  first  parliamentary  counsel  to  the  Treasury  in 
1933  and  played  an  important  role  in  drafting  the  Government  of 
India  Act,  1935,  which  is  the  foundation  of  the  present  Constitution. 
In  that  sense,  Gwyer’s  contribution  to  Indian  constitutionalism  is 
significant.  He  had  extraordinary  powers  of  grasping  the  essentials 
and  was  one  of  the  greatest  draftsmen  of  his  generation. 

Gwyer  was  appointed  Chief  Justice  of  the  Federal  Court  in 
1937.  It  was  universally  recognised  that  he  was  the  most  fitting  and 
competent  person  to  construe  the  Government  of  India  Act.  He 
excelled  in  unravelling  the  intricacies  and  interpreting  the  provisions 
of  the  act  and  deciding  on  complicated  constitutional  issues.  His  contributions  to  the 
initial  foundation  of  constitutional  jurisprudence  in  India  is  singular — whether  it  is 
in  the  interpretation  of  powers  and  their  limitations  in  a  constitutional  enactment 
or  in  respect  of  power  of  legislatures  to  enact  retrospective  laws.  Ahead  of  his  times, 
Gwyer  spoke  about  the  need  to  ensure  fundamental  human  rights  of  citizens  in  the 
Constitution,  much  before  the  task  of  writing  the  Constitution  itself  was  taken  up  by 
the  Constituent  Assembly.  He  also  authored  treatises  on  contract  law  and  laws  and 
customs  of  the  Constitution. 

After  his  retirement  in  1943,  he  stayed  back  and  continued  as  the  vice  chancellor 
of  the  University  of  Delhi,  of  which  he  is  rightly  considered  the  maker.  He  died  in  1952. 


SHAH  MUHAMMAD  SULAIMAN 

(3  February  1886—12  March  1941) 

Shah  Muhammad  Sulaiman  has  gone  down  in  the  annals  of  legal  lore  for  his 
intellectual  brilliance  and  versatility,  matched  only  by  a  few.  He  was  born  on  3 
February  1886  in  Jaunpur  in  a  family  of  lawyers  and  scientists  and  had  a  distinguished 
academic  career  beginning  with  graduation  from  Allahabad  University  in  1906  and 
culminating  in  a  mathematical  tripos  from  the  University  of  Cambridge  in  1909  and 
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Sir  Shah  Muhammad  Sulaiman 
assumed  office  as  judge  of  the 
Federal  Court  on  1  October  1937. 
He  was  the  judge  in  the  famous 
Meerut  Conspiracy  case.  Source: 
Supreme  Court  of  India 


a  tripos  in  law  in  1910.  He  obtained  a  doctorate  degree  in  Law  from 
Dublin  University  and  was  called  to  the  bar  from  Middle  Temple. 
Starting  practice  at  the  District  Bar  of  Jaunpur,  he  shifted  to  the 
High  Court  of  Allahabad  and  joined  the  chamber  of  Tej  Bahadur 
Sapru.  Extremely  industrious  and  a  brilliant  lawyer  known  for  his 
remarkable  diligence  and  meticulousness,  Sulaiman  impressed 
everyone  and  attracted  the  attention  of  the  bench.  In  April  1923, 
at  the  age  of  37,  he  was  appointed  a  judge  of  the  Allahabad  High 
Court  and  became  its  chief  justice  in  1932  at  the  age  of  46. 

His  qualities  soon  made  him  one  of  the  most  eminent  judges. 
He  was  a  patient  and  good  listener  with  the  ability  to  put  both  the 
litigants  and  their  advocates  at  ease  in  his  court.  He  had  an  open 
mind  and  was  amenable  to  conviction  sometimes  even  after  the 
hearing  was  over.  He  would  hear  a  case,  gather  the  facts,  understand 
and  appreciate  the  nuances,  apply  the  law  and  proceed  to  deliver  his 
judgement  expeditiously  with  great  clarity.  A  typical  instance  is  the 
appeal  in  the  Meerut  Conspiracy  case  which  was  expected  to  go  on 
for  a  few  weeks  but  which  lasted  only  for  eight  days,  at  the  end  of 
which  Sulaiman  dictated  judgment  in  an  open  court. 

With  his  universally  acknowledged  accomplishments  and 
reputation,  he  was  appointed  to  the  Federal  Court  on  its  formation  when  he  was 
51  years  old.  His  judgments  in  that  court  were  original  and  trailblazing.  Suleiman 
was  equally  gifted  in  the  field  of  mathematics,  physics  and  astronomy.  He  was 
the  vice  chancellor  of  the  Aligarh  Muslim  University  from  1938  to  his  death.  He 
carried  his  distinctions  and  achievements  with  humility  and  ease.  Sulaiman  died 
at  a  relative  young  age  of  55,  at  the  height  of  his  fame,  on  12  March  1941  due  to 
cerebral  hemorrhage. 


SRINIVASA  VARADACHARIAR 

20  June  1881—6  September  1970 

Srinivasa  Varadachariar  had  one  of  the  keenest  legal  minds,  was  an  astute  and 
successful  lawyer  and  an  eminent  judge.  His  childhood  and  youth  were  spent  in  abject 
poverty;  frequently,  he  and  his  family  could  afford  only  one  meal  a  day.  He  faced 
similar  penurious  circumstances  during  his  initial  years  in  college,  very  often  having 
no  place  to  stay  due  to  lack  of  funds  but  nothing  could  deter  him  from  the  pursuit 
of  his  studies.  His  rise  from  such  humble  beginnings  to  a  position  of  preeminence  is 
an  inspiring  story.  He  was  enrolled  in  1905  at  the  bar.  He  was  a  junior  of  Sivaswami 
Aiyer  and  became  a  protege  of  Bhashyam  Iyyengar,  the  first  Indian  Advocate  General 
of  Madras  who  was  impressed  by  the  young  Varandachariar’s  dedication. 
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Srinivasa  Varadachariar  was 
the  acting  Chief  Justice  of  the 
Federal  Court  of  India  from 
April  to  June  1943.  He  headed 
the  ad  hoc  committee  of  the 


Varadachariar  had  the  quintessential  qualities  of  a  great  lawyer.  His 
manner  of  argument  was  incisive,  logical  and  accurate.  His  profounci  learning 
and  prodigious  industry  combined  with  an  extraordinary  skill  to  analyse  the 
facts  of  the  most  complicated  cases  were  his  forte.  For  him,  appearance  in  court 
was  a  solemn  duty  performed  with  great  sensitivity  and  carrying  with  it  the  rich 
reward  of  the  judges’  appreciation  and  confidence. 

In  1934,  Varadachariar  was  appointed  judge  of  the  high  court.  He 
conducted  himself  with  great  d  ignity  and  distinction.  His  tenure  was  characterised 
by  quick  and  satisfactory  disposal  of  cases,  great  courtesy  and  friendliness  to  the 
bar  and  fellow  judges.  He  was  appointed  to  the  Federal  Court  of  India  in  1939. 
He  was  acting  Chief  Justice  of  the  Federal  Court  following  the  retirement  of  Sir 
Maurice  Gwyer.  As  M.C.  Setalvad  said,  Varadachariar  had  perhaps  the  keenest 
of  the  minds  of  the  Federal  Court  judges  and  his  knowledge  of  principles  and 
case  law  was  vast.  Known  for  his  scholarship  and  mature  judgment,  Vardachariar  held 
the  longest  term  of  office  in  the  Federal  Court.  He  figured  prominently  in  the  highest 
number  of  important  decisions  of  the  court.  Not  only  in  number  but  in  quality  too,  his 
opinions  are  unrivalled.  There  was  no  occasion  when  Chief  Justice  Gwyer  differed  with 
him. 


Constituent  Assembly  which 
framed  the  draft  provisions 
establishing  the  Supreme  Court. 
Source:  Supreme  Court  of  India 


As  the  acting  chief  justice,  Varadachariar  gave  one  of  the  most  important 
decisions  of  the  Federal  Court — Emperor  v  Benoari  Lai  Sharma  which  had  far-reaching 
implications  on  the  government  of  India.  It  deprived  him  of  the  position  of  permanent 
chief  justice  which  he  so  richly  deserved.  He  displayed  neither  fear  nor  favour  and 
discharged  his  duty  with  ability,  integrity  and  complete  judicial  independence.  His 
name  will  go  down  in  the  annals  of  the  judiciary  in  India  as  one  of  its  greatest  judges 
who  championed  the  cause  of  civil  liberty. 

After  retirement  from  the  Federal  Court  in  1946,  he  acted  as  a  member  of 
the  Central  Pay  Commission  and  also  of  the  Income  Tax  Investigation  Commission. 
Varadachariar  headed  the  adhoc  committee  (of  the  Constituent  Assembly)  which 
framed  the  draft  provisions  establishing  the  Supreme  Court. 

The  Federal  Court  ceased  to  exist  with  the  coming  into  force  of  the  Constitution 
of  India  on  26  January  1950,  as  is  discussed  in  detail  in  the  following  chapter.  Pending 
appeals  and  cases  before  that  court  were  transferred  to  the  newly  constituted  Supreme 
Court.  The  judges  of  the  Federal  Court  became  judges  of  the  Supreme  Court.  Although 
the  Federal  Court  had  existed  for  less  than  13  years  and  rendered  few  judgments,  its 
contribution  to  the  growth  of  law  is  significant.  Its  judgments  on  interpretation  of 
the  Constitution  laid  the  foundation  for  much  of  the  Supreme  Court’s  jurisprudence. 
Its  interpretation  of  laws  rendered  in  the  context  of  emergency  legislation  and  efforts 
to  protect  the  liberties  of  citizens  are  a  beacon  to  every  generation  of  judges  in  the 
country.  Quiet  and  unostentatious,  Varadachariar  never  sought  any  office  or  position. 
He  was  a  great  Sanskrit  scholar.  His  magnificent  learning  was  matched  by  his  great 
humility,  simplicity  and  graciousness. 
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NOTES 

1 .  This  office  is  no  longer  in  existence  but  which  combined 
the  highest  judicial,  cabinet  position — as  law  minister — 
and  legislative  head  of  the  second  chamber  of  the  British 
Parliament,  that  is,  the  House  of  Lords).  See:  “Lord 
High  Chancellor”:  Chisholm,  Hugh  (1911),  Encyclopedia 
Britannica,  11th  edn,  Cambridge  University  Press.  The 
Lord  Chancellor  occupied  a  unique  position  in  the  UK 
constitutional  history.  It  was  a  cabinet  position  in  exercise  of 
which  the  lord  chancellor  dealt  with  appointments  to  judicial 
offices  and  advised  the  government  in  legal  matters;  he  also 
held  a  high  position  as  head  of  the  House  of  Lords.  The  third 
capacity  held  by  the  Lord  Chancellor  was  also  a  member  of  the 
Judicial  Committee  of  the  House  of  Lords,  the  highest  court 
in  the  UK,  as  well  as  member  of  the  Judicial  Committee  of  the 
Privy  Council;  he  was  head  of  the  Supreme  Court  and  Court 
of  Appeal. 

2.  Lord  Haldane  (1923),  ‘The  Work  for  the  Empire  of  the 
Judicial  Committee  of  the  Privy  Council’,  Cambridge  Law 
Journal,  pp  143— 144. 

3.  Dicey,  A.V.  (1982),  Introduction  to  the  Study  of  the  Law  of  the 
Constitution,  8th  edn.  Liberty  Classics. 

4.  7 he  Asiatic  Journal  and  Monthly  Register  for  British  and  Foreign 
India,  China  and  Australasia,  Vol.  1  1  (1833). 

5.  A  unit  of  currency;  two  and  a  half  star  pagodas  were  equivalent 
to  UK  £1  in  1800. 

6.  Speeches  of  Henry  Lord  Brougham,  Upon  Questions  Relating  to 
Public  Rights,  Duties,  and  Interests  (Original  work  published 
1838). 

7.  Hull  v  McKenna  (1926),  IR  402,  403  (PC)  (Lord  Haldane). 

8.  An  Islamic  endowment  of  property  to  be  held  in  trust  and 
used  for  a  charitable  or  religious  purpose:  www.merriam- 
webster.com/dictionary/waqf. 

9.  See  chapter  2,  p.  61  Suttee,  Sanskrit:  sati  (“good  woman”  or 
“chaste  wife”),  was  an  Indian  custom  of  a  wife  immolating 
hersell  on  her  dead  husband’s  funeral  pyre.  Though  not  widely 
practiced  ,  sati  was  considered  the  ideal  of  womanly  devotion 
in  several  Hindu  communities. 


10.  (1943-46),  73  IA  156:  (1947)  1  Mad  LJ  159. 

11.  (1861-64)  9  Moo  IA  199. 

12.  A  term  used  for  Indian  Christians,  that  is,  those  born  into 
another  faith  but  who  converted  to  Christianity. 

13.  Kenchava  v  Giri  Malappa,  AIR  1924  PC  209. 

14.  13  MIA  277. 

15.  (1861)  IB&S  393. 

16.  37  IA  152. 

17.  35  IAC  176  a. 

18.  (1921)  LR48  IA  302. 

19.  74  IA  230  (PC). 

20.  1894  22  IA  76. 

21.  Wakf  means  detention  of  a  property  so  that  its  produce  or 
income  may  always  be  available  for  religious  or  charitable 
purposes. 

22.  AIR  1947  SC  97. 

23.  The  number  of  appeals  reported  in  the  official  reports:  Federal 
Court  Reporter.  Gadbois,  George,  “The  Federal  Court  of 
India:  1937—50 J  Journal  of  Law  Institute  of  India  (JLII),  6 
(1964). 

24.  Section  205  (1),  Government  of  India  Act,  1935. 

25.  AIR  1941  FC  72. 

26.  The  Central  Provinces  and  Berar  Sales  of  Motor  Spirit  and 
Lubricants  Taxation  Act,  1938  AIR  1939  FC  1 

27.  Jagannath  Baksh  Singh  v  United  Provinces  AIR  1 943  FC  29 

28.  Secretary  of  State  v  IM  Lai  1 945  FCR  1 03 

29.  Managing  Director,  ECIL  v  B.  Karunakar  (1994)  Supl  2  SCC 
391 

30.  Niharendu  Dutt  Majumdar  v  Emperor  1942  FCR  38 

3 1 .  Emperor  v  Benoari  Lall  Sarma  ( 1 943)  2  MLJ  207 

32.  Keshav  Talpade  v  Emperor  (1943)  46  Bom.  LR  22  FC 

33.  Council  of  State  Debates,  II  (1943),  2  August  1943,  as  quoted 
in  The  Federal  Court  of  India,  1937-  50,  Indian  Law  Institute, 
by  Gadbois,  George,  New  Delhi. 

34.  Gadbois,  George,  “The  Federal  Court  ol  India:  1937—50,” 
Journal  of  Law  Institute  of  India,  6  (1964). 


The  Constituent  Assembly  was  indirectly  elected  to  draft  the  Constitution  of  India.  The  first  session  of  the  assembly  was  held  in  New 
Delhi  on  9  December  1946 and  its  last  session  was  held  on  24  January  1950.  Source:  Wikimedia  Commons.  Photo:  Kritikasni 


The  Supreme  Court’s  opening  session  took  place  on  28  January  1950, 
two  days  after  India  became  a  republic.  The  occasion  was  marked 
by  an  air  of  solemnity.  It  was  an  auspicious  beginning  as  the  court’s 
inauguration  was  one  of  the  new  republic’s  first  acts.  The  event  had 
been  preceded  by  considerable  debate,  discussion  and  dissent  in  the 
Constituent  Assembly  about  the  role  of  the  judiciary  in  the  new  republic. 

In  debating  and  adopting  the  Constitution’s  judiciary  provisions,  India’s  founders 
displayed  great  idealism.  To  many  in  the  Constituent  Assembly,  the  judiciary  would 
be  the  “arm  of  the  social  revoiution’VAs  the  Constitution’s  guardians,  the  courts  were 
considered  to  be  the  most  tangible  evidence  of  India’s  independence.2  Furthermore, 
the  Constitution’s  judicial  provisions  were  drafted  while  Partition’s  violence,  mayhem, 
and  turmoil  shook  north  India.  The  assembly  went  to  great  lengths  to  ensure  that  the 
courts  would  be  independent  by  devoting  more  hours  of  debate  to  this  subject  than  to 
almost  any  other  aspect.3  Recalling  this  long  saga,  Chief  Justice  H.J.  Kania  declared: 


“The  result  is  that  the  people  of  India  have  desired  and  established  by  their 
choice  the  Supreme  Court  of  India  as  the  final  court  of  appeal  for  all  its 
people.  It  is  the  final  stage  of  the  complete  independence  of  the  judicial  system 
of  the  country T4 

The  Constitution  confers  extensive  original,  appellate  and  advisory 
jurisdiction  on  the  court.  It  endows  the  judges  with  the  ability  to  review 
laws  made  by  the  Parliament  and  state  legislatures.  The  court  also  has  the 
power  to  review  constitutional  amendments.  The  court  has  not  shied  away 


A  stamp  honouring  Dr  B.R.  Ambedkar  as  the 
architect  of  the  Constitution  of India  against 
the  backdrop  of  the  Parliament  of  India. 
Source:  India  Post 
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from  using  its  extensive  constitutional  powers.  Its  rulings  have  reshaped  Indian  law 
and  have  left  a  deep  impact  across  India’s  political  system,  economy  and  society.  So 
far-reaching  are  the  court’s  decisions  that  it  is  widely  believed  to  be  amongst  the  most 
powerful  judicial  bodies  in  the  world.5 

To  better  understand  the  court’s  contemporary  role  and  record,  we  must  explore 
its  origins  from  the  debates  in  the  assembly.  That  is  the  task  of  this  chapter,  divided 
into  five  sections.  The  first  section  describes  the  state  of  the  judiciary  before  India 
gained  its  Independence  in  August  1947.  It  pays  particular  attention  to  the  Privy 
Council  and  Federal  Court  whose  powers  and  functions  influenced  the  Supreme 
Court’s  design.  The  second  section  sketches  the  context  in  which  the  Assembly 
was  elected  and  convened  to  debate  and  adopt  India’s  national  charter.  The  third 
section  discusses  the  various  options  that  India’s  founders  in  Assembly  considered 
when  designing  and  structuring  the  judiciary.  The  fourth  section  examines  the 
Supreme  Court’s  role  as  the  constitutional  guardian  of  the  fundamental  rights. 

The  court  discharges  this  power  through  Article  32.  A  slightly  wider  power  is 
available  to  the  high  courts  under  Article  226.  The  fifth  and  final  part  surveys  the 
final  structure,  composition  and  powers  of  the  Supreme  Court  when  it  opened  for 
business  in  1930. 


PIE-CHART  SHOWING  THE  PARTY-WISE  DISTRIBUTION  OF  MEMBERS  OF  THE  CONSTITUENT  ASSEMBLY 
CONGRESS:  208  SEATS,  MUSLIM  LEAGUE:  73  SEATS,  OTHERS:  15  SEATS,  PRINCELY  STATES:  93  SEATS 


206  CHAPTER  VI 


INDIA’S  JUDICIARY  BEFORE  INDEPENDENCE 


The  Nehru  Report  outlined  a 
proposal  for  a  new  dominion  status 
constitution  for  India.  It  was  prepared 
by  a  committee  of  the  All  Parties 
Conference  chaired  by  Motilal  Nehru 


On  Independence,  India  inherited  a  functional  judicial  system  established  by  the 
British.  This  system  dated  back  to  the  days  of  the  East  India  Company.  It  rested 
on  the  foundations  of  the  early  charter  acts  and  the  later  series  of  government  of  India 
acts  enacted  by  the  British  Parliament.  High  courts  in  provincial  capitals  were  a  key 
feature  of  this  system.  The  charter  high  courts  in  Bombay,  Madras  and  Calcutta  had 
been  in  existence  for  almost  90  years.  These  courts  were  staffed  by  mostly  capable 
British  and  Indian  judges  who  were  assisted  by  distinguished  lawyers  at  the  bar, 
including  many  who  were  later  elected  Assembly  members. 

For  more  than  200  years  (1726  onwards),  the  Judicial  Committee  of  the  Privy 
Council  heard  appeals  from  the  high  courts.  It  was  the  final  judicial  tribunal.  The 
Judicial  Committee  of  the  Privy  Council  was  not  in  fact  a  court  and  cases  would 
not  come  before  it  as  an  appeal  in  the  strict  sense,  but  as  petitions  for  justice  “before 
the  foot  of  the  throne”,6  the  reason  being,  and  as  the  name  would  suggest,  it  was  a 
committee  to  “advise”  the  British  monarch.  They  therefore  did  not  deliver  judgments 
but  their  advice  was  in  the  form  of  “order  in  council”.  An  order  dating  back  to  1627 
prohibited  dissents,  probably  because  there  could  not  be  two  possible  advice  that  the 
monarch  could  consider.  Its  members  being  appointed  from  the  Parliament,  they 
would  not  always  be  qualified  lawyers.  The  law  lords  of  the  Privy  Council  heard  very 
limited  appeals  from  India.  Civil  appeals  were  restricted  to  suits  above  the  value  of  Rs 
10,000  and  had  to  involve  a  “substantial  question  of  law”.8  Rarer  still  was  the  Privy 
Council’s  acceptance  of  criminal  appeals. 

As  the  national  movement  gathered  steam,  resentment  grew  against  the  Privy 
Council.  In  1921,  Hari  Singh  Gour  moved  a  resolution  to  establish  a  national  court 
in  Delhi.  He  argued  that  the  Privy  Council  was  merely  an  advisory  body.  It  was 
neither  a  tribunal  nor  a  court.  Its  record  in  interpreting  complex  questions  of  Indian 
law  was  rather  dismal.  Gour  also  pointed  out  that  there  were  national  courts  in  other 
British  dominions.  At  first,  prominent  national  leaders  opposed  Gour’s  demands. 
Mohammad  Ah  Jinnah,  however,  supported  the  resolution  on  the  floor.  He  said 
it  was  expedient  that  a  Supreme  Court  be  established  as  the  Judicial  Committee 
which  though  a  “master  of  English  law”  had  “murdered  Hindu  law  and  slaughtered 
Mohamedan  law”.9  Subsequently,  however,  the  demand  for  a  national  court  was 
included  in  the  Motilal  Nehru  Report.10 

Proposals  for  a  national  court  based  in  India  were  hotly  debated  during  the 
early  1930s.  In  1933,  a  “white  paper”  recommended  the  creation  of  a  federal  court  and 
a  supreme  court  (which  would  replace  the  Privy  Council).11  This  recommendation  was 
only  partially  accepted  by  the  framers  of  the  Government  of  India  Act  of  1935.  The 
idea  of  a  supreme  court  was  rejected.  Instead,  the  1935  Act  established  the  Federal 
Court  of  India  as  a  national  court  of  appeal  with  limited  jurisdiction.  The  Federal 
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Government  of  India  Act,  1935 
was  a  precursor  to  the  Constitution 
of  India.  Tfte  framers  of  the 
Constitution  borrowed  heavily 
from  this  Act 
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Court’s  primary  function  was  to  interpret  the  1935  Act.12  It  would  also  resolve  disputes 

13 

Appeals  to  the  Privy  Council  were  significantly  restricted  especially  in  criminal 
matters  but  the  Privy  Council’s  jurisdiction  over  some  appeals  remained  undisturbed. 
With  limited  jurisdiction  and  no  enforcement  powers,  the  Federal  Court  did  not  leave  a 
lasting  impact.  Indeed,  one  commentator  described  it  as  exercising  only  “paper  power”.14 
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OVERVIEW  OF  THE  CONSTITUENT  ASSEMBLY 


Dr  B.R.  Ambedkar  was  the 
chairman  of  the  Constitution 
Drafting  Committee  consisting 
of  six  other  members — N. 

Gopalaswami,  Alladi 
Krishnaswamy  Ayyar,  KM. 
Munshi,  Sir  Syed  Muhammad 
Saadulla,  N.  Madhava  Rao 
andD.P.  Khaitan — and  the 
constitutional  advisor,  B.N.  Rau 


Shortly  after  the  Second  World  War  ended,  general  elections  were  held  in  Great 
Britain.  To  the  surprise  of  many,  the  Labour  Party  swept  the  polls  and  ousted 
Winston  Churchill  was  ousted  from  office.  Clement  Attlee,  the  new  prime  minister, 
quickly  determined  that  Britain  could  no  longer  remain  in  India.  Accordingly,  in 
May  1946,  Attlee  dispatched  a  “Cabinet  Mission”  to  discuss  modalities  for  that 
exercise.  The  Cabinet  Mission  held  talks  with  Mahatma  Gandhi,  Jawaharlal  Nehru 
and  Jinnah.  Under  a  shaky  compromise  brokered  by  the  Mission,  independent  India 
would  remain  single  under  a  weak  central  government.15  An  elected  constituent 
assembly  would  draft  a  new  constitution  for  the  country. 

Pursuant  to  the  Cabinet  Mission  Plan,  elections  were  held  in  December  1945 
to  legislatures  in  British  Indian  provinces.  Eligible  voters  in  these  provincial  elections 
had  to  satisfy  certain  education  and  property  criteria.  In  July  1946,  the  legislatures 
convened  as  electoral  colleges  and  returned  members  who  would  represent  them  in 
the  Constituent  Assembly.  Additional  members  were  nominated  from  the  princely 
states. 

The  Congress  commanded  a  majority  in  the  Assembly,  but  the  Muslim 
League  also  had  a  substantial  presence.  The  Assembly  convened  for  its  first  session 
on  9  December  1946.  It  was  unable  to  make  much  headway  as  the  Muslim  League 
boycotted  its  proceedings.  The  Assembly  “marked  time”  as  the  country  witnessed 
much  unrest  and  violence  until  Partition  was  announced.  With  Partition,  most  of  the 
League’s  assembly  members  left  for  Pakistan.  Fresh  elections  were  held  in  Punjab  and 
Bengal,  and  a  reconstituted  assembly  settled  down  to  business  in  July  1947.16 

The  Constituent  Assembly’s  debates  were  open  to  the  public  and  its  proceedings 
were  widely  reported  in  newspapers  across  the  country.  After  its  initial  deliberations, 
Dr  B.R.  Ambedkar,  the  chair  of  the  drafting  committee,  issued  a  draft  constitution 
for  public  comment.  A  large  number  of  individuals,  academics,  societies  and  groups, 
chambers  of  commerce  and  government  agencies  sent  comments  on  the  draft.17 
Feedback  was  also  received  from  the  Chief  Justice  of  the  Federal  Court,  FT  .J.  Kania, 
who  was  shown  the  draft  provisions  relating  to  the  judiciary.18  In  addition,  the  drafting 
committee  received  a  detailed  memorandum  on  the  judicial  provisions  following  a 
meeting  of  the  Federal  Court  judges  and  chief  justices  of  the  various  high  courts  in 
which  these  provisions  were  discussed.19 

In  drafting  key  constitutional  provisions,  Ambedkar  and  B.N.  Rau,  the 
constitutional  advisor,  undertook  exhaustive  research  to  evaluate  the  strengths  and 
weaknesses  of  various  models.  The  assembly  also  dispatched  Rau  to  Britain,  Ireland, 
Canada  and  the  United  States  to  study  their  respective  constitutional  systems.  In 
Washington  DC,  Rau  met  President  Harry  Truman  and  Supreme  Court  Justices 
Charles  Evans  Hughes  and  Felix  Frankfurter.  In  New  York,  Rau  met  the  judge  and 
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The  makers  of  modern  India.  The  Constituent  Assembly  ensured  the  independence  of  the  judiciary.  Source:  Nehru  Memorial  Museum  and  Library,  New  Delhi 


The  first  Prime  Minister  of India,  Jawaharlal  Nehru,  delivering  his 
famous  “Tryst  with  Destiny"  speech  at  the  Constituent  Assembly  on 
Independetice 


Jawaharlal  Nehru  in  conversation  with  Sheikh  Abdullah  in  the 
Constituent  Assembly.  Source:  Nehru  Memorial  Museum  and 
Library,  New  Delhi 


Rajendra  Prasad,  the  chairman  of  the  Constituent  Assembly,  looks  on  as  Lord 
Mountbatten,  as  the  first  Governor  General  of  independent  India,  addresses  the 
Constituent  Assembly  on  Independence,  15  August  1947 


First  day  of  Constituent  Assembly  of  India.  From  left  to  right:  B.  G.  Kher  and  Sardar 
Vallabhai  Patel;  K.M.  Munshi  is  seated  behind  Patel.  After  Hand  of  Destiny,  Vol.  1 : 
The  Turning  Point  by  C.  Subramaniam 


Members  of  the  Constituent  Assembly  taking  the  pledge  (top  left)  and  signing  their  names  on  the  original  manuscript  of  the  Constitution  of 
India  on  29  November  1949 


A  stamp  honouring  B.N.  Rau, 
known  for  his  pivotal  role  in 
drafting  the  Constitution  of  India. 
He  was  the  constitutional  advisor 
to  the  Constituent  Assembly  and 
prepared  the  first  draft  of  the 
Constitution.  Source:  India  Post 


B.N.  RAU 

Born  in  1887  in  Bangalore,  B.N.  Rau  performed  brilliantly  in  academics  and 
completed  his  Tripos  in  Cambridge  in  1909.  He  was  selected  and  appointed  to 
the  Indian  Civil  Services  (ICS).  He  was  tasked  with  drafting  the  Hindu  Code, 
which  he  completed  within  two  years.  He  was  knighted  by  the  British  government 
in  1938  and  later  appointed  as  a  judge  of  the  Calcutta  High  Court.  In  1942, 
he  completed  the  report  as  the  Indus  Water  Commissioner,  which  serves  as 
the  basis  for  sharing  the  waters  of  the  Indus  Rivers  System  between  India  and 
Pakistan.  In  1944,  he  became  the  Prime  Minister  of  Kashmir.  Later,  he  was 
appointed  as  the  constitutional  adviser  to  the  Constituent  Assembly.  Ambedkar, 
Sardar  Vallabhbhai  Patel  and  others  acknowledged  his  contributions.  At  the  time 
of  signing  the  Constitution,  the  first  President  of  India,  Rajendra  Prasad,  thanked 
Rau  saying  that  he  “worked  honourably  all  the  time  that  he  was  here,  assisting  the 
assembly  not  only  with  his  knowledge  and  erudition  but  also  enabled  the  other 
members  to  perform  their  duties  with  thoroughness  and  intelligence  by  supplying 
them  with  the  material  on  which  they  could  work.”  After  Independence,  he  was 
appointed  as  a  judge  of  the  International  Court  of  Justice  at  Hague  in  1952,  where 
he  served  till  his  death  in  1953. 
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judicial  philosopher,  Learned  Hand.  Based  on  the  feedback  he  received,  Rau  made 
various  revisions  to  the  draft  constitution.  In  addition,  the  assembly  closely  studied  the 
Canadian  and  Australian  constitutions  and  borrowed  several  provisions. 

The  Assembly’s  deliberations  were  influenced  by  several  factors.  Many 
members  had  participated  in  the  national  movement.  Their  experiences  emboldened 
them  to  advocate  for  and  secure  basic  freedoms  through  constitutionally  protected 
fundamental  rights.  At  the  same  time,  members  were  first-hand  witnesses  to  the 
Partition’s  trauma  and  horrors.  They  watched  as  the  new  nation  struggled  to  confront 
internal  insurgencies  and  insurrections  even  as  it  strived  to  coherently  define  its 
external  boundaries.  Sobered  by  these  experiences,  the  assembly  reluctantly  agreed  to 
authorise  restrictions  on  fundamental  rights  under  specific  conditions. 


OPTIONS  AND  MODELS  BEFORE  THE 
CONSTITUENT  ASSEMBLY  OF  INDIA 


In  debating  the  Constitution,  the  Assembly’s  overriding  interest  was  to  secure  social, 
economic  and  political  justice.  Nehru  referred  to  this  ideal  in  his  landmark  speech 
on  the  Objectives  Resolution.  The  Assembly  also  strove  to  create  a  judiciary  which  was 
independent  of  the  executive.  Many  Assembly  members  had  legal  education  and  several 
of  them  were  advocates  before  various  high  courts.  At  least  one  member  had  served  as 
a  judge.  Thus,  the  Assembly  did  not  need  to  be  persuaded  about  the  importance  of  a 
free  and  impartial  judiciary.  However,  the  opinion  of  the  assembly  can  be  summarised 
in  the  words  of  Rev.  Jerome  D’Souza.  He  said  that  the  Constitution  would  demand 
from  the  judicial  officers  the  “highest  qualities  of  integrity  and  uprightness”  to  impart 
justice  in  a  “just,  fair  and  fearless  manner”.20 

In  many  respects,  the  Assembly’s  members  and  the  framers  of  the  Constitution 
were  influenced  by  the  Sapru  committee’s  recommendations  on  the  judiciary.  That 
committee  was  headed  by  the  eminent  jurist  Tej  Bahadur  Sapru,  who  had  previously 
served  on  the  Privy  Council.  It  also  included  M.R.  Jayakar,  a  former  Federal  Court 
judge  and  Privy  Council  judge,  S.  Radhakrishnan,  N.  Gopalaswami  Ayyangar  and 
Sachchidananda  Sinha. 

The  Sapru  committee  emphasised  that  the  judiciary  must  discharge  its  functions 
with  the  people’s  confidence.  To  that  end,  the  Sapru  committee  report  envisioned  a 
strong  Supreme  Court  with  a  wide  range  of  powers.  This  proposal  was  later  endorsed 
by  the  Assembly’s  “adhoc  committee”  on  the  Supreme  Court  which  was  chaired  by  S. 
Varadachariar,  a  former  Federal  Court  judge.21  The  Union  Constitution  Committee 
largely  adopted  these  recommendations.22  Summarising  the  debates,  Ambedkar 
declared  that  India  would  have  a  single  integrated  judicial  system  with  the  Supreme 
Court  at  the  helm  to  “eliminate  all  diversities  in  all  remedial  procedures”.23  Judicial 
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The  framers  of  Constitution  of  India  were  deeply  influenced  by  the  Sapru  Committee’s  recommendations  for  the  judiciary 


appointments  proved  to  be  a  surprisingly  contentious  matter.  The  Sapru  committee 
recommended  that  the  head  of  state  appoint  Supreme  Court  and  High  Court  judges  in 
consultation  with  the  concerned  chief  justice.’4  The  Varadachariar  adhoc  committee 
felt  differently.  Appointments  could  not  be  left  to  the  “unfettered  discretion”  of  the 
President  of  India.  It  suggested  that  judicial  nominations  should  be  made  by  a  panel 
of  sitting  judges,  legislators  and  bureaucrats.25  The  Assembly’s  Union  Constitution 
Committee  overruled  this  suggestion  and  adopted  the  Sapru  recommendation  instead. 

There  was  a  lively  debate  when  the  matter  reached  the  Assembly.  S.T.  Saksena 
demanded  that  judges  be  appointed  by  confirmation  of  a  two-thirds  majority  in  both 
Houses  of  Parliament.  Ambedkar  opposed  this  demand.  He  argued  that  India  ought 
to  follow  an  Indian  “middle  path”  between  the  English  system  of  appointments 
by  the  Lord  Chancellor  and  the  American  approach  of  having  the  Senate  confirm 
judicial  nominations  made  by  the  president.  This  would  ensure  that  appointments  are 
not  influenced  by  “political  pressure  and  political  considerations.”26  The  Assembly 
adopted  Ambedkar’s  views  and  voted  down  Saksena’s  proposal.2 

The  judicial  independence  which  was  always  sought  to  be  achieved  would  be 
less  than  whole  if  the  first  level  of  courts  in  the  hierarchy — the  subordinate  courts, 
could  not  function  free  of  any  influence.  During  the  colonial  era,  the  appointments, 
transfers  and  promotion  in  respect  of  the  civil  branch  required  consultation  of  the 
high  court  in  addition  to  the  Public  Service  Commission.28  This  was  not  the  case 
on  the  criminal  side.  The  Code  of  Criminal  Procedure  did  not  obligate  the  governor 
to  consult  the  high  court.  This  would  leave  space  for  ample  political  influence  as 
the  governor  was  to  act  on  the  aid  and  advice  of  the  council  of  ministers.  In  order 
to  bridge  the  gap,  Ambedkar,  acting  on  the  advice  of  the  judges  view,29  introduced 
Article  209  A,  B  and  C.30  As  he  noted,  it  was  exigent  to  give  the  “protection  of  the 
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high  court”  to  the  judges  on  the  criminal  side.31  Thakur  Das  Bhargava  pointed  out 
that  such  provisions  would  go  a  long  way  in  ensuring  that  “even-handed  justice  is 
meted  out”  by  non-partisan  judges.32  Recognising  this,  the  Supreme  Court  in  the  case 
of  State  of  Kerala  v  Smt  A  Lakshmikutty  and  Otherft3  pointed  out  that  the  phraseology 
meant  consultation  should  be  with  all  the  judges  collectively  and  must  be  “real,  full 
and  effective”.34  It  was  noted  in  the  third  judge’s  case  that  the  high  courts’  presence 
was  to  act  as  a  “protective  umbrella”  for  district  judges.33 

The  assembly  also  paid  special  attention  to  judges’  remuneration  and  term. 
The  Sapru  committee  had  recommended  that  the  framers  entrench  judicial  salaries  in 
the  Constitution  to  avoid  subsequent  tinkering  by  the  legislature  and  executive.  The 
Varadachariar  committee  felt  that  salaries  could  be  prescribed  under  statutory  rules  and 
this  view  found  favour  with  the  Union  Constitution  Committee.  The  drafting  committee 
led  by  Ambedkar  decided  to  prescribe  salaries  in  a  schedule  to  the  Constitution  but  it 
also  gave  the  Parliament  the  freedom  to  enact  laws  on  this  matter  without  detriment  to 
existing  judicial  benefits. 

Leading  members  of  the  assembly  expressed  differing  views  on  the  matter. 
Madras  lawyer  Alladi  Krishnaswamy  Ayyar  felt  that  it  was  unnecessary  to  expressly 
codify  judicial  salaries  as  the  Constitution  should  only  encompass  the  “main  heads”.36 
He  was  opposed  by  Sardar  Patel  who  argued  for  codifying  competitive  judicial 
salaries  as  it  would  attract  top  candidates,  who  would  form  a  “first-rate  judiciary”.37 
Ambedkar  partially  agreed  with  Patel  on  fixing  salaries  in  the  Constitution  itself 
but  he  disagreed  with  the  amounts  that  Patel  proposed.  After  a  lengthy  debate,  the 
assembly  adopted  the  Union  Constitution  Committee’s  approach.  The  Constitution’s 
Second  Schedule  would  prescribe  judicial  salaries,  privileges  and  allowances.38  The 
assembly  also  accepted  Patel’s  plea  that  appointees  to  the  Supreme  Court  from  among 
existing  Federal  Court  judges  should  continue  to  draw  their  existing  salaries,  which 
were  higher  than  what  the  Second  Schedule  would  specify. 

On  the  other  side,  the  question  of  quantum  of  salary  and  pension  assumed 
importance.  Prof.  K.T.  Shah  was  of  the  opinion  that  the  pension  that  retired  judges 
would  get  should  be  the  same  as  their  salaries.  He  argued  that  if  salary  is  deemed  to 
be  sufficient,  pension  could  be  no  less  than  what  was  deemed  sufficient  for  a  living. 
Adding  to  that,  Saksena  argued  that  judges  should  be  given  high  pension  because 

in  comparison  to  American  and  British  judges, 
our  judges  retired  early.  On  salaries,  Brajeshwar 
Prasad  said  that  high  salaries,  as  provided,  were  in 
stark  contrast  to  “economic  facts  of  life”  and  that 
judges  ought  to  live  by  the  ideal  of  “simple  living, 
high  thinking”.39  In  reply,  Ambedkar  said  that  the 
salaries  of  judges  are  decided  by  economic  laws  and 

The  Drafting  Committee  was  appointed  on  29  August  1947  with 
Dr  B.R.  Ambedkar  as  the  chairman  along  with  six  other  members 
and  a  constitutional  advisor.  Standing  from  left:  S.N.  Mukharjee, 
Jugal  Kishore  Khanna  and  Kewal  Krishnan.  Sitting  from  left: 

N.  Madhavrao ,  Sayyad  Mohammed  Saadulla,  Dr  Ambedkar 
(Chairman),  Alladi  Krishnaswamy  Ayyar,  Benegal  Narsingh  Rau. 


not  on  the  basis  of  the  capacity  of  the  country  to  pay.  To  pay  judges  of  the  Supreme 
Court  paltry  salaries,  he  said,  was  a  “good  political  slogan  lacking  practicality” 
because  otherwise,  the  exchequer  would  be  burdened.40  While  offering  a  comparative 
analysis  of  the  salaries  and  pensions  being  provided  by  other  countries,  he  explained 
that  the  current  scheme  was  “as  fair  as  possible”.41  It  was  thus  decided  that  in  the  light 
of  reasonable  expectation  that  they  would  have  had,  judges  of  the  Federal  Court  were 
to  draw  the  same  salaries.  The  chief  justice  appointed  under  the  Constitution  would 
draw  a  salary  of  Rs  5,000  while  other  puisne  judges  would  draw  a  salary  of  Rs  4,000. 

The  age  of  retirement  was  an  equally  contested  issue  in  and  outside  the  assembly. 
The  memoranda  of  the  Judge’s  Conference  recommended  that  Supreme  Court  judges 
should  retire  at  the  age  of  68  while  that  of  the  High  Court  at  65 .42  This  in  their  opinion 
would  offer  incentive  to  the  appointees.  The  attraction  of  a  seat  at  the  Supreme  Court, 
they  said,  had  their  “limits”  and  the  extra  three  years  was  the  “chief  attraction”.43  In 
the  House,  B.  Pocker  Sahib  would  rely  on  the  judge’s  memoranda  while  introducing 
an  amendment  to  that  effect.44  The  home  ministry’s  opinion  differed.  It  capped  the 
age  at  65  for  the  Supreme  Court  and  60  for  the  high  courts  with  scope  for  extension  of 
three  years  in  exceptional  cases.45  It  remarked  that  the  judges  are  “well  past  the  peak 
of  their  usefulness”  at  the  age  of  60.46  Nehru  argued  for  the  age  limit  to  be  the  same 
as  suggested  by  the  drafting  committee  as  it  was  neither  unfair  nor  unreasonable.47 
Similarly,  Ambedkar  was  in  agreement  that  “65  cannot  always  be  regarded  as  a  zero 
hour  in  man’s  intellectual  ability”.48  It  was  Naziruddin  Ahmad  who  echoed  the  view 
of  the  judges  that  the  smaller  terms  in  the  highest  court  would  discourage  legal  talent 
from  the  bar  to  sacrifice  a  lucrative  practice  and  preside  over  the  bench.  Ambedkar 
in  the  concluding  speech  said  the  fear  was  without  foundation  as  he  pointed  the 
attention  to  draft  Article  107  which  allowed  the  president  to  appoint  retired  judges 
to  decide  cases.49  As  far  as  the  age  was  concerned,  it  remained  that  Supreme  Court 
judges  retire  at  65  and  high  court  judges  at  60. 

In  1962,  via  the  15th  Constitutional  Amendment  Act,  the  retirement  age  of 
judges  of  the  High  Court  was  increased  from  60  to  62.  Subsequently,  the  National 
Commission  to  review  the  working  of  the  Constitution^0  and  the  Law  Commissions’ 
229th  report  has  suggested  that  the  age  be  further  increased  to  65  years.  However,  the 
status  quo  in  that  regard  have  not  changed  since  1962.  The  230th  report  of  the  Law 
Commission  recommended  that  retirement  age  be  increased  by  three  years  in  the  case 
of  both  the  high  courts  and  Supreme  Court.  This  has  not  been  adopted. 

To  uphold  judicial  independence,  the  Sapru  report  had  recommended  special 
provisions  for  the  removal  of  judges.  The  Sapru  committee  rejected  the  1935  Act’s 
framework,  under  which  a  judge  could  be  removed  by  the  Crown  with  the  Privy 
Council’s  concurrence.  The  Union  Constitution  Committee  agreed  that  adequate 
consultations  must  precede  a  judge’s  removal  from  office.  Ayyar  proposed  that 
the  president  remove  judges  only  for  proven  incapacity  or  misbehaviour  based  on 
an  address  from  both  houses  of  Parliament.  Tajamul  Hussain  was  of  the  opinion 
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Left:  Sardar  Vallabhbhai  Patel  was  the  first  Home  Minister  of India  and  played  a  prominent  role  in  the  Constituent  Assembly. 

He  argued  for  competitive  judicial  salaries  to  ensure  a  “first-rate  judiciary”.  Source:  Photo  Division,  Ministry  of Information  and 
Broadcasting.  Right:  Prime  Minister  of  India,  Jawaharlal  Nehru,  along  with  the  Chief  Justice  of  India,  H.J.  Kania  and  chief 
justices  of  high  courts  discussing  the  draft  constitution  of  India  in  1948.  Source:  The  Hindu 

that  such  a  procedure  would  be  a  compromise.  He  said  this  would  be  “wrong  in 
principle”.51  On  the  other  hand,  Ayyangar  suggested  a  special  tribunal  with  former 
judges  that  could  remove  incumbents  from  the  bench  for  incapacity  or  misbehaviour.32 
The  assembly  ultimately  voted  to  accept  Ayyar’s  suggestion.  The  assembly  entrenched 
the  Constitution’s  key  judicial  provisions  by  insisting  that  constitutional  amendments 
adopted  by  Parliament  be  additionally  ratified  by  half  the  states. 

The  Constitution  authorises  the  Supreme  Court  to  hear  a  wide  range  of 
constitutional,  civil  and  criminal  appeals.  In  endowing  the  court  with  such  extensive 
appellate  powers,  the  assembly  rejected  earlier  proposals  to  restrict  criminal  appeals. 
It  was  not  swayed  by  K.  M.  Munshi’s  argument  that  the  court  would  be  flooded  with 
such  appeals  and  required  “not  less  than  100  judges”.53  The  assembly  also  decided  to 
confer  the  court  with  advisory  jurisdiction  on  questions  submitted  by  the  president. 

The  bulk  of  the  assembly’s  time  was  devoted  to  the  Supreme  Court.  The  assembly 
did  not  pay  equal  attention  to  the  role  and  jurisdiction  of  the  high  courts  and  subordinate 
judiciary.5*4  One  reason  was  that  high  courts  were  already  in  existence  in  several  cities 
across  British  India.  The  chartered  high  courts  of  Madras,  Bombay  and  Calcutta  had 
been  functioning  for  almost  90  years.  These  high  courts  operated  under  well-settled 
rules  of  procedure  and  their  jurisprudence  was  widely  respected.  On  Independence 
Day  1947,  in  many  high  courts,  Indian  judges  replaced  their  British  colleagues  as  chief 
justices.  Yet  no  attempt  was  made  to  disturb  the  largely  colonial  structure  under  each 
high  court.55  Indeed,  this  structure  continued  largely  undisturbed  after  the  adoption  of 
the  Constitution  and  the  Supreme  Court’s  opening  in  1950. 

A  feature  unique  to  the  Supreme  Court  is  its  jurisdiction  under  Article  136  to 


grant  parties  special  leave  to  appeal  from  any  court  or  tribunal.  This  provision  gives 
the  court  “extraordinarily  extensive”  power.56  It  was  recommended  by  the  Sapru 
committee.  Assembly  members  seem  to  be  of  the  opinion  that  the  provision  was 
essential.  It  was  adopted  without  extensive  debate.  Furthermore,  borrowing  from 
the  American  Constitution,  India’s  founders  vest  original  jurisdiction  over  disputes 
between  the  Union  and  the  states  of  India  and  among  the  states  with  the  Supreme 
Court.5  The  court  also  has  the  power  under  Article  142  to  “pass  any  order  or  decree 
to  do  complete  justice  in  any  case  before  it”.  Surprisingly,  when  Article  142  was  put 
before  the  assembly  as  draft  Article  118,  it  was  adopted  without  discussion.58  There 
was  a  solitary  reference  to  Article  118  in  Thakur  Das  Bhargava’s  speech  given  in  the 
context  of  Article  112.  In  the  same  context,  Ayyar  referred  to  the  terms  “complete 

”  59 

justice  . 

Articles  136  and  142  would  often  function  like  duet  singers.  One  would 
complement  another.60  The  common  goal  and  purpose  of  these  articles  would  as  the 
Supreme  Court  noted  be  to  render  justice  and  allow  “neither  the  rules  of  procedure 
nor  technicalities  of  law  to  stand  in  its  way”.61  In  Rupa  Ashok  Hurra  v  Ashok  Hurra,62 
the  Supreme  Court  would  allow  a  divorcee  to  file  a  “curative  petition”  to  correct 
the  court’s  orders.  On  numerous  occasions,63  the  court’s  actions  reinforced  the  Latin 
maxim,  “let  justice  be  done,  though  heavens  may  fall”. 


JUDICIAL  REVIEW  UNDER  THE  CONSTITUTION  OF  INDIA 

The  assembly  knew  well  the  insignificant  role  played  by  the  Federal  Court.  The 
opinion  was  overwhelmingly  in  favour  of  a  strong  Supreme  Court.  However,  the 
court  could  not  be  given  unrestricted  powers.  Powers  of  the  courts  thus  had  to  be 
carefully  delineated  keeping  in  mind  the  sovereignty  of  the  Parliament.  The  adhoc 
committee  had  opined  that  the  power  of  review  was  a  “necessary  implication”  of 
a  federal  scheme.64  The  assembly  accorded  great  importance  to  judicial  review.  The 
Supreme  Court  was  to  be  the  “watchdog  of  democracy”.65 

Initially,  the  drafting  committee  had  included  the  due  process  clause  in  the 
fundamental  rights  provisions66  to  act  as  a  check  on  the  excesses  of  the  legislature.67 
Such  a  clause  was  also  a  part  of  the  United  States  Constitution.  Rau’  interaction  with 
Justice  Felix  Frankfurter  persuaded  him  to  alter  this  clause  which,  in  Frankfurter’s 
opinion,  was  a  judicial  “veto”  over  legislative  enactments.68  Persuaded  by  the  opinion, 
the  drafting  committee  replaced  it  with  the  words  “procedure  established  by  law’  of 
the  recently  enacted  Japanese  Constitution.69  This  did  not  settle  the  matter.  Most  of 
the  amendments  that  moved  in  the  assembly  were  for  introducing  the  “due  process” 
clause.  K.M.  Munshi,  supporting  the  amendment,  was  of  the  opinion  that  it  was 
necessary  to  “balance  individual  liberty  and  social  control”  as  the  existing  clause 
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K.M.  Munshi  was  a  prominent 
freedom  fighter  and  was  also  a 
member  of  the  Drafting  Committee 
of  the  Constitution.  He  supported 
the  amendment  to  introduce  “due 
process ”  clause  as  it  was  necessary 
to  balance  individual  liberty  and 
social  control. 
Source :  High  Court  of  Bombay 


rendered  democracy  meaningless.  11  Kazi  Syed  Karimuddin,  in  support,  remarked 
that  a  grave  situation  would  arise  if  the  courts  could  not  look  into  the  “injustice 
of  a  law  or  into  a  capricious  provision  in  a  law”  and  “as  soon  as  the  procedure  is 
complied  with”,  he  said,  “judges  will  be  only  spectators”.  1  Opposing  the  amendment, 
Ayyar  said  that  such  a  clause  would  “handicap  all  social  legislation”  and  give  too 
much  discretion  to  the  courts.72  Ambedkar  after  admitting  that  he  was  in  a  “difficult 
position”,73  explained  the  implications  of  both  the  clauses  to  the  assembly,  leaving  it 
to  the  House  to  “decide  any  way  it  likes”.74  The  House  upheld  the  view  of  the  drafting 
committee  and  voted  down  the  amendment. 

Among  the  first  cases  of  seminal  importance  argued  before  the  Supreme  Court  was 
the  case  of  A.  K.  Gopalan  v  The  State  of  Madras?^  It  involved  a  question  of  arbitrariness 
in  cases  of  preventive  detention.  The  court  while  holding  that  “procedure  established 
by  law”  did  not  mean  procedural  due  process  remarked  that,  reading  into  Article  21 
the  American  doctrine  “will  be  to  stultify  the  intention  of  the  Constitution”.76  Post  the 
bitter  experience  of  the  Emergency,  28  year  later,  this  position  was  revisited  in  the  case 
of  Maneka  Gandhi  v  The  Union  oflndiad  The  court  held  that  “procedure  established  by 
law”  cannot  be  “fanciful,  oppressive  or  arbitrary  but  must  be  just,  fair  and  reasonable.”  8 
This  test  bears  resemblance  with  the  United  States  doctrine  of  due  process  where  the 
courts  read  it  to  mean  substantive  due  process.77  The  position  in  the  Maneka  Gandhi 
case  has  since  been  approved  and  more  recently  in  a  case  where  the  Supreme  Court 
remarked  that  the  term  “due  process  of  law  was  contained  in  Article  21”.80 

The  Supreme  Court  and  high  courts  could  examine  the  consistency  of  laws 
and  actions  with  the  Constitution  especially  the  fundamental  rights  in  Part  III.81  In 
conferring  the  courts  with  this  profound  counter-majoritarian  power,  the  assembly 
rejected  traditional  British  deference  to  parliamentary  sovereignty.82 

Article  32  empowers  the  court  to  issue  a  variety  of  writs  to  remedy  violation 
of  fundamental  rights.  Few  apex  courts  have  such  an  extraordinary  and  direct 
jurisdictional  base.  Several  members  of  the  assembly  opposed  it  on  the  ground  that 
it  would  concentrate  too  much  power  in  the  courts.  But  others  strongly  believed  that 
Article  32  was  necessary.  Without  the  court’s  ability  to  intervene,  the  fundamental 
rights  would  be  rendered  “meaningless”.83  It  is  pertinent  to  understand  that  it  is  for 
this  reason  that  Ambedkar  famously  described  as  the  article  as  the  “very  soul  and  very 
heart”  of  the  Constitution.84  G.  Durgabai  referred  to  it  as  being  “fundamental  to  all 
fundamental  rights”  as  it  is  the  gateway  through  which  other  rights  would  be  enforced 
by  the  courts.87  Pocker  Sahib  would  go  on  to  christen  it  as  the  “most  important  article 
of  the  whole  Constitution.”86  N.G.  Ranga  would  be  quick  to  sound  a  word  of  caution. 
He  said  that  the  citizens  may  exercise  these  rights  to  the  fullest,  but  such  exercise 
should  not  be  perilous  to  fundamental  principles  like  that  of  democracy.87 

Initially,  this  power  to  issue  writs  was  to  reside  only  in  the  Supreme  Court.  However, 
upon  the  urgings  of  the  Varadachariar  adhoc  committee,  the  assembly  extended  this 


power  to  the  high  courts  as  well.88  Accordingly,  Article  226  of  the  Constitution  gives 
high  courts  the  power  to  issue  various  types  of  writs  for  the  enforcement  of  fundamental 
rights  “and  for  any  other  purpose”.  While  the  Supreme  Court  has  concurrent  jurisdiction 
when  it  comes  to  fundamental  rights  violations,  the  courts  have  expressed  concerns. 
The  Supreme  Court  in  Kanubhai  Brahmbhatt’s  case  observed  that  “if  the  court  took  it 
upon  itself  to  do  which  even  high  courts  can  do,  this  court  will  not  be  able  to  do  what 
this  court  alone  can  do”.89  The  court  also  noted  that  arrears  would  assume  “alarming 
propositions”  if  the  court  accepted  such  petitions.90  Therefore,  it  encouraged  petitioners 
to  approach  the  high  court  first  to  inspire  not  only  confidence  in  the  judiciary,  but  also 
faith  in  the  hierarchy  of  the  courts.91 

India’s  founders  had  shown  great  foresight  in  entrusting  the  judicial  branch  with 
such  extensive  powers.  Even  so,  there  were  lingering  reservations  about  how  far  the  courts 
could  go  in  exercising  their  jurisdiction  under  Articles  32  and  226.  However,  D’Souza 
would  have  foretold  the  future  of  these  provisions  when  he  said  that  it  would  be  of  the 
“gravest  character”  and  “most  far-reaching  importance”.92  He  would  also  add  that  these 
rights  were  “unalienable.”93  (After  these  provisions  were  adopted)  Nehru  famously  declared: 

No  Supreme  Court  and  no  judiciary  can  stand  in  judgment  over  the  sovereign  will 
to  the  Parliament  as  representing  the  will  of  the  entire  community.  If  we  go  wrong 
here  and  there  it  can  point  out,  but  in  the  ultimate  analysis,  where  the  future  of  the 
community  is  concerned,  no  judiciary  can  come  in  the  way.  And  if it  comes  in  the  way, 
ultimately  the  whole  Constitution  is  a  creature  of  Parliament!4 

The  powers  of  the  court  under  Article  32  to  enforce  fundamental  rights  have 
been  used  to  meet  the  ends  of  justice.  In  the  revolutionary  case  of  Vishaka  v  The  State 
of  Rajasthan!''  there  was  no  domestic  legislation  to  deal  with  sexual  offences  at  work 
places.  However,  India  was  a  party  to  the  Convention  on  Elimination  of  All  Forms 
of  Discrimination  against  Women,  1980.  The  court  took  Article  32  to  be  the  legal 
basis  on  which  it  would  frame  guidelines  in  relation  to  offences  at  work  places  in 
furtherance  of  the  international  convention.  Here  the  court  would  go  to  lengths  to 
enforce  its  “obligation”  to  safeguard  the  rights  of  the  citizens.96  The  basis  of  invoking 
Article  32  in  Vishaka’s  case  finds  enunciation  in  the  case  of  Nilabati  Behra  v  Use  State 
of  Orissa97,  where  the  court  observed,  that  the  wide  powers  under  Article  32  should  be 
used  to  “forge  such  new  tools,  which  may  be  necessary  for  doing  complete  justice  and 
enforcing  the  fundamental  rights”.98 

This  power  of  judicial  review  has  been  rhe  means  through  which  the  judicial 
branch  has  upheld  the  Constitution  not  only  in  word  but  also  in  spirit.  In  the  landmark 
case  of  Keshavananda  Bharti  v  State  of  Kerala,"  the  power  of  judicial  review  was  held 
to  be  a  part  of  the  “basic  structure”  of  the  Constitution.100  In  effect,  the  power  has 
been  saved  for  eternity  and  no  Parliament  can  undo  it. 
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Supreme  Court  of  India  building,  under  construction. 


May  1958.  Source:  Photo  Division,  Ministry  of  Information  &  Broadcasting 
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THE  OPENING  OF  THE  SUPREME  COURT 


Under  the  Constitution  as  originally  adopted,  the  court  was  to  comprise  eight 
members.  Yet,  at  the  court’s  first  sitting,  only  six  judges  took  their  seats  on  the 
bench.  All  of  them  had  been  existing  members  of  the  Federal  Court.  They  would  later 
be  joined  by  two  more  judges  elevated  from  the  high  courts. 

India’s  first  justices  took  their  new  roles  with  earnestness  and  determination. 
They  clearly  enjoyed  much  greater  power  and  authority  than  they  had  at  the  Federal 
Court  or  the  high  courts.  They  did  not  hesitate  to  quickly  assert  their  new  prerogatives. 
Barely  after  it  had  opened,  the  court  struck  down  state  laws  for  violating  fundamental 
rights  under  the  Constitution.  This  trend  would  only  continue  as  the  court  assumed 
its  role  as  the  sentinel  qui  vive  (sentry  on  alert)  under  the  Constitution.101 

In  its  first  year,  the  Supreme  Court  found  itself  interpreting  the  Constitution 
and  setting  precedents  for  the  future.  In  Gopalan’s  case,  it  delineated  the  meaning  and 
import  of  the  terms  in  Article  21  and  due  process  of  law  required  for  deprivation  of 
individual  liberty.  In  the  cases  of  Romesh  Thapar  and  Brij  Bhushan,  it  grappled  with 
the  limits  of  free  speech  guaranteed  by  the  fundamental  rights.  While  discussing  the 
scope  of  restrictions  on  the  right  of  free  speech  Justice  Fazl  Ali  mentions  that  the  rights 
under  the  Constitution  should  be  “jealously  guarded”.102  The  court  would  examine 
in  N.B.  Khare’s  case,103  the  reasonableness  of  restrictions  that  could  be  imposed  on 
fundamental  rights.  The  contours  of  the  then  existing  fundamental  right  to  property 
and  the  right  to  equal  treatment  were  extensively  dealt  with  in  the  case  of  Chiranjit 
Lai  Chowdhuri.104 

The  first  year  of  the  Supreme  Court  revealed  an  institution,  cautious  of  its 
power,  but  willing  to  protect  citizen  rights  and  to  guard  against  executive  excess.  As 
the  first  Chief  Justice,  Kania  noted,  the  power  of  the  new  judicial  order  would  be 
exercised  with  “goodwill  and  sympathy  for  all”,  but  without  being  allied  to  anyone.105 


President  Rajendra 
Prasad  examines  a 
model  of  the  upcoming 
Supreme  Court  building. 
Source:  Photo  Section, 
Rashtrapati  Bhavan 
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ART  IN  THE  CONSTITUTION  OF  INDIA 


he  work  of  drafting  the  Constitution  of  India  began 
on  9  December  1946  and  the  draft  constitution 
was  formally  approved  on  26  November  1949. 
Nevertheless,  the  Constitution  was  not  signed  until  24 
January  1950  and  came  into  effect  as  a  whole  two  days 
later  on  26  January  1950.  In  the  two  months  that  lapsed 
between  the  approval  and  the  formal  signing,  an  entire 
studio  of  artists  and  calligraphers  worked  tirelessly 
and  handcrafted  the  entire  constitution.  There  are  two 
handcrafted  constitutions,  one  in  Hindi  and  another  in 
English,  which  are  currently  housed  in  special  helium 
cases  in  the  Library  of  the  Parliament  of  India. 

The  entire  calligraphic  work  covering  over  250 
large  folio  pages  of  the  Constitution  was  painstakingly 
written  by  Prem  Behari  Narain  Raizada  (Saxena)  of 
Delhi.  In  a  little  less  than  three  months,  Prem  Behari 
wrote  around  80,000  words  (India  does  have  one  of  the 
longest  constitutions!)  in  the  flowing  cursive  italic  style 
with  a  special  No.  303  calligraphic  nib.  He  was  housed 
in  one  of  the  rooms  of  the  Constitution  House,  New 
Delhi,  and  refused  any  remuneration  for  his  services. 
Instead,  Prem  Behari  requested  Jawaharlal  Nehru  for 
permission  to  honour  the  memory  of  his  grandfather, 
Brij  Behari,  a  renowned  calligrapher  of  Persian  and 
English  in  his  time,  alongside  his  own  name  at  the  end 
of  the  Constitution. 

Besides  the  exquisite  calligraphic  work,  the 
Constitution  of  India  is  one  of  the  few  constitutions  in 
the  world  to  be  illustrated  and  decorated.  In  the  oldest 
origins  of  Indian  civilisation,  it  is  possible  to  see  how  the 
written  word,  be  it  in  the  form  of  religion,  philosophy  or 
law  came  to  be  made  tangible  and  understandable  to  the 
larger  public  through  the  visual  medium.  Before  going 
into  the  details  of  the  actual  illustrations  that  are  found  in 
the  Constitution  of  India,  it  would  be  worthwhile  to  look 
into  these  older  forms  of  art  that  used  to  aid  and  highlight 
attributes  of  the  written  text,  most  importantly  sculpture, 
the  manuscripts  of  ancient  India  and  the  Mughal  album 
or  muraqqa.  The  resemblance  of  the  Constitution  to 


The  gold-embossed  cover  from  the  original  illuminated  manuscript  of 
the  Constitution  of  India 

the  Mughal  muraqqas  is  uncanny:  the  text  is  usually 
framed  by  broad  border  illustrated  and  illuminated 
with  decorative  patterns  often  using  gold  pigments.  The 
influence  of  ancient  manuscripts  usually  in  palm  barks 
can  be  seen  in  the  narrow  horizontal  panels  that  can  be 
found  in  the  beginning  of  each  part  of  the  Constitution. 
The  original  constitution  consists  of  22  parts  and  thus, 
there  are  22  major  illustrative  panels,  all  produced  by 
Nandalal  Bose.  The  presence  of  sculpture  to  spread  the 
message  of  law  can  best  be  seen  in  the  adoption  of  the 
Ashokan  lion  capital  of  Sarnath  as  the  emblem  of  the 
modern  nation  of  India. 


Preamble  to  the 
Constitution  is  a  brief 
introductory  statement 
laying  out  the  purpose 
and  principle  of  the 
Constitution.  This  page 
was  designed  and  decorated 
by  the  renowned  painter 
Beohar  Rammanohar 
Sinha  of  Jabalpur  under  the 
guidance  of  Nandalal  Bose 


First  of  the  signature  pages  in  the  Constitution.  It  took  166  days  spread 
over  a  period  of  two  years,  11  months  and  18  days  for  the  Constituent 
Assembly  to  adopt  the  Constitution.  Eventually,  the  308  members  of 
the  assembly  signed  two  copies  of  the  document  (one  each  in  Hindi  and 
English)  on  24  January  1950 


The  original  manuscript  of  the  Constitution  of  India  is  finely  illustrated 
with  artwork  and  motifs  signifying  different  periods  of  Indian  history  by 
Nandalal  Bose  and  his  students  from  Shantiniketan.  For  instance,  the 
Harappan  period  came  to  be  symbolised  by  the  Harappan  bull  seal 


The  illustration  committee  for  the  Constitution 
of  India  was  headed  by  Nandalal  Bose,  the  Principal  of 
the  Art  School,  Visvabharti  at  Shantiniketan,  and  an 
important  figure  in  modern  Indian  art.  As  an  important 
figure  in  the  Contextual  Modernist  movement  of  India 
and  an  artist  who  produced  numerous  pieces  of  art  during 
the  nationalist  movements  from  the  1930s  onwards,  his 
artwork  came  to  synthesise  elements  of  the  past  with 
those  of  the  present  and  the  artwork  of  the  Constitution 
came  to  reflect  this  ideal  that  he  had  strived  towards. 
His  illustrations  depict  a  parallel  visual  narrative  in  the 
Constitution,  charting  out  the  historical  development  of 
the  Indian  nation.  Thus,  though  the  nation  in  itself  was  a 


modern  construct,  Nandalal  marshalled  a  series  of  iconic 
figures  of  art,  mythology  and  history  from  different 
periods  from  the  past  and  wove  their  presence  within  the 
very  fabric  of  the  modern  Indian  nation.  For  instance,  the 
Harappan  period  came  to  be  symbolised  by  the  Harappan 
bull  seal  and  the  Vedic  age  came  to  be  symbolised  by 
the  mythic  figures  from  the  epics  Mahabharata  and 
Ramayana.  Other  religious  figures  from  history  such  as 
Buddha,  Mahavira  and  Guru  Gobind  Singh  as  well  as 
national  leaders  from  the  recent  past  such  as  Tipu  Sultan, 
Rani  Laxmibai,  Chhatrapati  Shivaji,  Mahatma  Gandhi 
and  Subhash  Chandra  Bose  adorn  the  panels.  The  choice 
of  these  particular  figures  from  history  and  mythology 


224  CHAPTER  VI 


are  reflective  of  the  values  of 
secularism  and  equality,  of 
tolerance  and  liberty  that  are 
guaranteed  and  enshrined  in 
the  Constitution  of  India. 

These  panels  are  very 
much  influenced  by  the 
Ajanta  style  of  painting  and 
the  Mughal  miniature  style 
of  portraiture,  which  is  in 
keeping  with  the  contextual 
modernist  movement 

spearheaded  at  Shantiniketan. 

These  illustrations  show  a  strong  sense  of  line  where  the 
curvature  and  the  distinctness  of  the  line  is  given  more 
importance  than  colour  or  shade.  The  influence  of  the 
linocut,  a  medium  that  Nandalal  was  very  comfortable 
with,  can  also  be  seen  in  these  illustrations.  This  strong 
sense  of  line  that  lends  itself  to  printing  was  a  conscious 
choice  on  the  part  of  Bose,  since  this  handcrafted  book 
would  later  be  printed  and  photolithographed  by  the 
Survey  Offices  at  Dehradun. 

Special  mention  needs  to  be  given  to  two  artists 
who  assisted  Nandalal.  Tire  preamble  page,  undoubtedly 
one  of  the  most  important  pages,  which  embodies  the 
kernel  of  modern  India  and  its  celebration  of  justice, 
equality,  liberty  and  fraternity  was  illustrated  by  Beohar 
Rammanohar  Sinha,  a  student  of  Nandalal.  The  border 
that  frames  the  text  is  decorated  with  vegetal  themes 
similar  to  those  found  in  Ajanta  paintings.  At  the  four 
corners  of  the  page,  we  can  see  stylised  drawings  of  a 
bull,  an  elephant,  a  horse  and  a  lion  that  represents  the 
four  animals  found  on  the  abacus  of  the  Sarnath  lion 
capital,  that  is,  the  new  national  emblem.  Nandalal 
insisted  that  his  student  incorporate  his  own  signature 
within  the  preamble  and  today,  on  close  observation 
we  can  read  ‘Ram’  written  in  Devanagari  script  in  the 
right  hand  lower  corner  of  the  preamble  page.  Another 
important  figure  who  contributed  to  constitutional  art 
was  Kripal  Singh  Shekhawat.  Originally  from  Jaipur,  he 
was  trained  in  Shantiniketan  and  also  Tokyo  University. 
As  opposed  to  the  tradition  of  high  art  popular  in  Bengal, 


Shekhawat  paid  attention  to  aspects  of  design  and  craft 
and  identified  a  different  pattern  of  decorative  art  to 
frame  each  new  page  of  a  new  part’  of  the  Constitution: 
the  most  intricate  of  which  are  his  intertwined  lotuses 
that  framed  the  list  of  illustrations  on  the  last  page  of 
the  Constitution.  The  lotus  as  the  new  national  flower 
of  India  would  come  to  have  increasing  significance  and 
would  later  on  be  incorporated  on  the  new  cover  of  the 
printed  version  of  the  Constitution  of  India  that  took 
over  five  years  to  be  produced  by  the  Survey  Offices  of 
India. 

Besides  these  panels  that  represented  important 
figures  of  history,  religion  and  mythology,  Nandalal  also 
created  some  of  the  most  beautiful  landscapes:  of  the 
sea,  of  the  desert  and  of  the  mountains  .  While  most 
illustrations  do  not  use  more  than  one  or  two  colours 
and  have  a  strong  sense  of  line,  his  illustration  of  the 
Himalayan  mountains  at  the  beginning  of  Part  XX  that 
pertains  to  the  amendment  of  the  Constitution  is  unlike 
any  other  illustration.  With  the  absence  of  human 
figures,  the  entire  panel  is  dominated  by  impressionist 
rendering  of  the  mountains  meeting  the  sky:  the 
wavy  lines  of  blue,  green,  black,  white  and  gold  are  an 
expression  of  pure  colour,  of  pure  affect.  It  seems  fitting 
that  a  part  that  allows  for  change  and  amendment  in 
the  Constitution  is  marked  by  the  absence  of  line  and 
figure:  the  details  of  the  Constitution  might  change 
but  the  spirit  and  values  enshrined  within,  are  to  be  as 
timeless  as  the  Himalayas  itself. 
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The  artist  Kripal 
Singh  Shekhawat paid 
attention  to  aspects  of 
design  and  craft  and 
identified  a  different 
pattern  of  decorative  art 
to  frame  each  new  page 
of  a  new  'part  of  the 
Constitution,  the  most 
intricate  of  which  are 
his  intertwined  lotuses 
that  framed  the  list  of 
illustrations  on  the  Last 
page  of  the  Constitution 
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The  first  Chief  Justice  of  India,  H.J.  Kania,  administering  oath  to  the  first  President  of  India,  Rajendra  Prasad,  in 
the  Durbar  Hall  of  the  Rashtrapati  Bhavan.  The  second  and  last  governor  general,  C.  Rajagopalachari,  looks  on. 
Source:  Supreme  Court  of  India 


The  Indian  Constitution  reflected  the  desire  of  the  founding  fathers  to 
establish  a  powerful  Supreme  Court,  independent  of  the  legislature  and 
executive,  in  the  performance  of  its  duties  when  it  came  into  existence 
in  1949.  H.J.  Kania,  the  first  Chief  Justice  of  India,  observed  during 
the  inaugural  sitting  of  the  Supreme  Court  that  no  civilised  democratic 
society  could  exist  or  progress  without  an  independent  judiciary. 

To  this  end,  the  Supreme  Court  was  accorded  a  special  role  under  the 
constitutional  scheme,  to  ensure  free  and  fair  administration  of  justice  throughout 
the  country.  It  is  now  well-established  that  the  powers  conferred  on  the  court  by 
Articles  32,  136,  141  and  142  (the  right  to  access  the  Supreme  Court,  to  enforce 
fundamental  rights,  the  “special  leave”  jurisdiction,  the  provision  which  declares 
that  the  judgments  of  the  Supreme  Court  are  binding  on  all  courts  in  India  and  the 
provision  enabling  the  court  to  do  “complete  justice”  between  parties)  form  part  of 
the  basic  structure  of  the  Constitution.  The  width  of  these  powers  cannot  be  curtailed 
by  any  parliamentary  law  or  constitutional  amendment.  The  court  exercises  appellate 
powers  over  all  courts  and  tribunals  functioning  in  the  territory  of  India.  It  is  a  court 
of  record  under  Article  129,  invested  with  all  the  powers  of  such  a  court,  including 
the  power  to  punish  for  contempt  of  itself.  Indeed,  the  first  Attorney  General  of 
India,  M.C.  Setalvad,  said: 

It  can  truly  be  said  that  the  jurisdiction  and  powers  of  this  court,  in  the  nature  and 
extent,  are  wider  than  those  exercised  by  the  highest  court  of  any  country  in  the 


The  emblem  of  the  Supreme  Court,  which  is 
an  adaptation  of  the  national  Ashoka  emblem, 
has  inscribed  “yatodharmastato  jay  ah  ” at  the 
bottom,  which  means  “where  there  is  dharma, 
there  is  victory”.  Source:  Supreme  Court  of 
India.  Photo:  Vinay  Thakur 
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The  Supreme  Court  building  is  the  first  major  post-Independence  building  project 
designed  by  an  Indian  architect,  Ganesh  Bhikaji  Deolalikar,  unlike  the  President’s 
House  and  the  Parliament  building.  Both  these  buildings  are  colonial-  period  buildings 
designed  by  British  architects.  Nonetheless,  the  Supreme  Court  building  is  broadly  in 
the  same  Neo-Classical  style.  The  pillared  portico  and  the  front  verandah  are  a  typical 
feature.  The  colour  scheme  of  cream,  beige  and  red  is  also  characteristic  of the  style  in 
India,  ultimately  drawing  from  Mughal  architecture.  Source:  Supreme  Court  of  India. 
Photo:  Vinay  Thakur 
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Commonwealth,  or  by  the  Supreme  Court  of  the  United  States. 

Located  as  a  vital  institution  of  governance  in  a  functioning 
democracy,  the  Supreme  Court’s  relevance  and  continued 
acceptance  is  rooted  in  its  robustness  in  not  only  questioning 
actions  of  other  organs  of  governance,  but  also  its  previous  rulings. 
This  is  uniquely  relevant  because  unlike  legislatures,  which  are 
products  of  shifting  electoral  outcomes  or  executives  based  on 
political  combinations’  ability  to  command  legislative  majority, 
the  court  is  manned  by  judges  who  represent  a  continuing 
institution  which  constantly  strives  to  update  to  contemporaneous 
thinking,  at  the  same  time  focusing  on  basic  and  timeless  values. 
The  court  often  corrects  itself  by  overruling  previous  judgments, 
clarifying  or  modifying  rulings  to  suit  the  times  or  using  other 
interpretive  techniques  to  adapt  to  new  legislation  or  policies. 
The  process  that  the  court  has  to  adopt  is  by  reflection,  debate 
through  arguments  in  open  court  by  an  established  procedure, 
culminating  in  judgments,  based  on  reasons.  If  the  court’s  rulings 
are  seen  to  be  contrary  to  legislative  intent,  course  correction  in 
the  form  of  amendment  or  enactment  of  new  law  is  forthcoming; 
in  other  cases,  its  rulings  are  assimilated  in  the  body  of  law 
and  principles  of  governance  and  given  effect  to.  The  court  has 
consistently  held  that  it  welcomes  fierce  albeit  fair  criticism  of  its 
judgments.1  The  reflective  and  self-corrective  role  of  the  court  is 
evident  from  its  declaration  in  Ramdeo  Chauhan  v  Bani  Kant  Das 2 
in  2010,  that  its  judgment  in  the  ADM  Jabalpur  case,3  violated 
the  rights  of  a  large  number  ol  people  and  that  the  minority  view 
in  the  ADM  Jabalpur  case  had  in  fact  been  rightly  accepted  by  the 
Parliament  by  amending  the  Constitution.4  This  chapter  therefore 
would  frequently  highlight  the  evolution  of  constitutional  law 
through  the  prism  of  inter-institutional  dialogue  of  judgments  of 
the  court,  parliamentary  response  in  the  form  of  legislation  or 
constitutional  amendment  and  the  culmination  of  the  issue. 


A  font  view  of  the  Supreme  Court  building.  In  the  background  is 
seen  the  dome  crowning  the  Central  Wing  reminiscent  of  the  dome 
over  the  Rashtrapati  Bhavan.  In  the  foreground  is  seen  the  mother 
and  son  sculpture  by  modernist  sculptor  Chintamuni  Kar.  This 
sculpture  is  an  abstract  representation  of  Mother  India  embracing 
her  son,  the  Indian  Republic.  The  book  in  the  hand  of  the  son 
represents  the  law  of  the  land.  Source:  Supreme  Court  of  India. 
Photo:  Vinay  Thakur 
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Supreme  Court  of  India  is  the  apex  court  and final  court  of 
appeal  under  the  Constitution  of  India.  The  architecture  of 
the  Supreme  Court  building  is  such  as  to  symbolise  scales 
of  justice  with  its  centre-beam  being  the  central  wing  of  the 
building  comprising  the  chief  justice’s  court,  the  largest  of 
the  courtrooms,  with  two  court  halls  on  either  side.  Source: 
Supreme  Court  of  India.  Photo:  Vinay  Thakur 

Left:  The  statue  of  Mahatma  Gandhi  in  the  front  lawn  of 
the  Supreme  Court  building.  Source:  Supreme  Court  of 
India.  Photo:  Vinay  Thakur 


An  usher  from  the  Supreme  Court  is  an  elegant  figure  dressed  in  white  trousers  and  a 
tunic,  the  front  of  which  has  a  red  crest  with  the  Supreme  Court  emblem  in  the  centre. 
Photo:  Vinay  Thakur 


A  view  of  the  Court  of  the  Chief  Justice  of  India.  The  Supreme  Court  is  at  the  apex  of 

the  judiciary.  Photo:  Vinay  Thakur 
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The  Neo-Classical  pillars  at  the  entrance  of  the  Supreme  Court  building  are 
Indianised  through  the  use  oftheghatapallava  (pot filled  with  foliage)  motif  as  pillar 
capitals.  Photo:  Vinay  Thakur 
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The  Judges’  Library  at  the  Supreme  Court.  Photo:  Vinay  Thakur 


The  Judges’  Corridor  at  the  Supreme  Court.  Photographs  of  the  judges  of  the  Supreme 

Court  hang  on  the  wall.  Photo:  Vinay  Thakur 
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The  first  bench  at  the 
inaugural  sitting  of  the 
Supreme  Court.  From 
left  to  right:  Justices  S.R. 
Das,  M.C.  Mahajan,  S. 
FazalAli,  Chief  Justice 
H.J.  Kania,  Justices 
Patanjali  Shastri,  B.K 
Mukherjea.  Seated  in 
front  are  the  chief  justices 
of  the  high  court.  Source: 
Supreme  Court  of  India 


SUPREME  COURT 

INAUGURATED 

— - »- - 

JURISDICTION  OVER 
ENTIRE  UNION 


“GUARDIAN  OF 
LIBERTY” 

NEW  DELHI.  Jan.  28. 

For  the  first  time  in  the  history  ct 
India,  the  Supreme  Court,  a  judicial 
tribune!  exercising  sovereign  jurisdiction 
over  the  entire  country,  took  its  seat  in 
tbe  Court  Chamber  in  Parliament  House 
to-day. 

The  Prime  Minister,  Pandit  J  a ‘.v  ah  ar¬ 
ia!  Nehru,  the  Deputy  Prime  Minister 
and  other  Ministers,  the  Chief  Justices 
of  the  State  High  Courts,  members  of 
the  Diplomatic  Corps,  Advocates-Gene- 
rsl  of  States,  the  Commander s-in- Chief 
Of  the  three  Services,  Sir  Maurice 
Gwyer,  Vice-Chancellor  of  the  Delhi 
University  and  former  Chief  Justice  of 
the  Federal  Court,  and  Sir  S.  Vsrada- 
chariar,  former  Judge  of  the  federal 
Court  arid  Chairman  of  the  Income-Tax 
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Newspaper  clippmg,  The  Hindu,  1950  Early  bench  of  the  Supreme  Court  of  India.  From  lefi  to  right:  standing, 

N.  Chandrashekhar  Aiyar,  S.R.  Das  and  Vivian  Bose,  sitting,  M.C.  Mahajan, 
S.  FazalAli,  H.J.  Kania,  M.  Patanjali  Sastri  and  B.K.  Mukherjea.  Source: 
Supreme  Court  of  India 
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THE  SUPREME  COURT  SITS  OUTSIDE  DELHI5 

The  seat  of  the  Supreme  Court,  states  Article  130  of  the  Constitution,  will  be  in  Delhi  or  “such  other 
place  as  the  Chief  Justice  of  India  may  appoint,  with  approval  of  the  President”.  And  it  is  in  Delhi  that  the 
Supreme  Court  has  functioned,  except  on  two  occasions.  Article  374(4)  of  the  Constitution  transferred 
all  appeals  of  privy  councils  in  some  states  to  the  Supreme  Court  of  India  for  its  decision,  resulting  in  the 
transfer  of  pending  appeals  before  the  privy  councils  of  Kashmir  and  Hyderabad.  The  appeal  records  of 
these  courts  were  in  Urdu  and  their  translation  and  decision  after  hearing  in  Delhi  would  have  entailed 
much  expense  and  time.  Therefore,  the  first  Chief  Justice,  H.J.  Kania,  constituted  a  bench  consisting  of 
Justice  M.C.  Mahajan  and  two  judges  of  the  Andhra  Pradesh  High  Court  (High  Court  Chief  Justice 

R. S.  Naik  and  Justice  Khalil-ul-Zama  Siddiqui)  as  ad-hoc  judges  of  the  Supreme  Court  for  deciding  the 
Hyderabad  batch  of  appeals.  Article  127  of  the  Constitution  enables  the  appointment  of  high  court  judges 
as  ad-hoc  judges  of  the  Supreme  Court  under  certain  contingencies.  A  total  of  382  appeals  were  heard 
and  decided  by  this  bench  during  August-December  1950.  Co-operative  Society  of  Debts  v  Nandalal ,6 
Kapore  Chand  v  Kadarunnissa  Begum,1  Narhari  v  Shankar &  and  Naguba  Appa  v  Namdev 5  are  some  of 
the  important  reported  judgments  of  this  Supreme  Court  bench.  Similarly  in  Kashmir,  a  bench  of  the 
Supreme  Court  sat  for  a  fortnight  in  1954.  This  bench,  consisting  of  Chief  Justice  M.C.  Mahajan,  Justice 

S. R.  Das  and  Justice  Ghulam  Hassan,  decided  all  the  pending  18  appeals. 


Invitees  at  the  occasion 
of  the  inaugural  sitting 
of  the  Supreme  Court 
of  India  on  28  January 
1950.  The  court  was 
then  functioning  in  the 
Chamber  of  Princes  of 
the  Parliament.  Source: 
Supreme  Court  of  India 


THE  STRUGGLE  OVER  PROPERTY  AND  THE  BASIC 

STRUCTURE  DOCTRINE 


Perhaps  unsurprisingly,  the  Supreme  Court’s  powers  and  their  exercise,  through 
judgments  have  led  to  disagreements  with  other  organs  of  governance  such  as  the 
Parliament  and  the  executive  government.  The  issues  were  raised  soon  after  the  birth 
of  the  Constitution  (and  the  court),  when  the  Parliament’s  ambitious  land  reform 
program  ran  into  conflict  with  the  fundamental  right  to  property  (Article  19(l)(f)) 
and  the  right  to  compensation  for  state  takeover  of  property  (Article  31).  The  High 
Courts  of  Patna,  Allahabad  and  Nagpur  struck  down  (set  aside  as  unconstitutional) 
various  state  land  reform  laws.  Parliament,  to  get  over  the  binding  nature  of  these 
judgments  amended  the  Constitution  by  inserting  Articles  31A  and  31B.  Article  31A 
saved  certain  land  acquisition  laws  from  fundamental  rights  challenges.  Article  31B 
created  the  “Ninth  Schedule”  and  insulated  laws  placed  within  that  schedule  from 
fundamental  rights  challenges.  The  validity  of  these  amendments  was  itself  challenged 
by  zamindars  before  the  Supreme  Court.  In  Sankari  Prasad  Deo  v  Union  of  India, 10  the 
Supreme  Court  rejected  the  challenge,  holding  that  the  fundamental  rights  chapter 
could  not  fetter  the  Parliament’s  exercise  of  sovereign,  constituent  power  to  amend 
the  Constitution. 

The  decision  itself  did  not  stem  further  disagreement  about  the  vision  of  the 
Constitution.  The  court  continued  to  invalidate  land  reform  laws  by  holding,  for 
instance,  that  the  word  “estate”  in  Article  31A  only  protected  a  limited  variety  of 
land  holdings  from  constitutional  challenge.11  Again,  the  Parliament  resorted  to 
constitutional  amendment  (by  expanding  the  definition  of  “estate”  and  adding  44 
more  laws  to  the  Ninth  Schedule)  and  once  again,  the  amendment  was  challenged 
before  the  Supreme  Court.  The  majority  of  the  Supreme  Court  refused  to  reconsider 
Sankari  Prasad  Deo  v  Union  of  India}1  This  time  however  there  was  a  dissenting  voice. 
In  a  prescient  opinion,  Justice  J.R.  Mudholkar  sowed  the  first  seeds  of  what  would 
ultimately  come  to  be  known  as  the  “basic  structure”  doctrine. 

An  11-judge  bench  of  the  Supreme  Court,  through  a  narrow  6:5  majority, 
overruled  both  Sankari  Prasad  Deo  and  Sajjan  Singh  and  held  that  the  fundamental 
rights  chapter  (Part  III  of  the  Constitution)  could  not  be  amended  by  Parliament. 
Fundamental  rights,  according  to  the  court,  were  “permanent”  and  “transcendental”. 


Details  of  Sur>»*e^e  Court  Judgment 
on  Constitution  Amendments 


fROM  OUR  LEGAL  CORRESPONDENT 

NEW  DEJJTI.  Feb.  27 - 

The  Supreme  Court,  by  a  6-5 
majority  judgment,  to-day  upheld 
the  validity  of  the  17th  Amend¬ 
ment  to  the  Constitution,  but  ruled 
that  Parliament  will  have  no 
power  hereafter  to  abridge  or  take 
awav  fundamental  rights  enshrined 
in  Part  III  of  the  Constitution. 

The  Court  was  delivering  judg¬ 
ment  in  a  batch  of  writ  petitions, 
challenging  the  validity  of  the 
17th  as  well  as  the  First  and 
Fourth  Amendments  to  the  Consti¬ 
tution. 

The  Constitution  17th  Amend¬ 
ment  Act  was  enacted  in  1964  to 
protect  several  agrarian  legisla¬ 
tion  passed  by  several  State  le¬ 
gislatures.  Bv  this  amendment,  the 
meaning  of  the  word  "estate"  wa6 
enlarged  and  several  State  leglsla- 


nut  of  five  in  Sajjan  Singh's  case 
differed  on  the  question  whether  a 
Constitution  amendment  was  ordi¬ 
nary  law.  though  all  Judges  held 
that  the  Constitution  17th  Amend¬ 
ment  Act.  which  was  challenged  in 
Sajjan  Singh's  case,  was  valid. 

In  the  present  batch  of  writ 
Detitions.  the  petitioners,  who  were 
aggrieved  by  the  provisions  of  the 
Punjab  Security  of  Land  Tenures 
Act  of  1953.  and  the  Mysore  Land 
Reforms  Act  of  1962.  as  amended 
>n  1965.  challenged  the  validity  of 
the  Constitution  17th  Amendment 
Act  on  the  ground  that  It  violated 
the  fundamental  rights- 

As  the  petitioners  praved  the 
Supreme  Court  to  reconsider  its 
decisions  given  in  Shankari  Pra¬ 
sad's  case  and  also  in  Saijan 
Singh's  case,  the  Supreme  Court 
referred  the  matter  to  a  Special 


The  Chief  Justice  also  said  that 
the  existence  of  an  all-comorehen- 
sive  amending  power  could  not 
prevent  "revolutions,  if  there  was 
chaos  in  the  country  brought  about 
by  mls-rule  or  abuse  of  power." 
On  the  other  hand,  the  Chfef  Jus¬ 
tice  remarked  such  a  restrictive 
power  gave  stability  to  the  coun¬ 
try  and  would  prevent  it  from 

f mssing  under  a  totalitarian  or  d>c- 
atoria)  regime  and  added  that  the 
Court  could  not  obviously  base  its 
decisions  on  such  hvDothelica)  or 
extraordinary  situations  which 
might  be  brought  about  with  or 
without  amendments.  Such  consi¬ 
derations  were  out  of  place  in  con¬ 
struing  the  provisions  of  the  Con¬ 
stitution  bv  a  court  of  law.  the 
Chief  Justice  said 


express  or  implied  limitations  1m- 

po.,^a  on  that  power. 

The  Chief  Justice  held  that,  inas¬ 
much  as  the  Constitution  17th 
Amendment  Act  took  away  or  ab¬ 
ridged  lundamentm  rights  (relat¬ 
ing  to  property  rights  etc.,),  the 
amendment  Act  was  void.  How¬ 
ever.  the  Chief  Justice,  by  appli¬ 
cation  of  the  doctrine  of  prospec¬ 
tive  overruling,  said  that  this  and 
other  earlier  related  amendment 
Acts  would  continue  to  be  valid. 

Dealing  vyith  the  doctrine  of 
prospective  overruling,  the  Chief 
Justice  said  this  doctrine  was  a 
modern  one  suitable  for  a  fast 
moving  society  and  did  not  do  away 
with  the  doctrine  of  jiare  decisis 
(stability  of  law  and  decisions 
given  by  Courts  etc.).  Stability  In 
law  did  not  mean  that  injustice 
should  be  perpetuated.  The  doc¬ 
trine  of  prospective  overruling 
would  enable  the  Court  to  bring 
about  a  smooth  transition  bv  cor¬ 
recting  its  errors  without  disturb¬ 
ing  the  impact  of  those  errors  on 
"past  transactions.” 

The  Chief  Justice  also  said  that 
our  Constitution  did  not  expressly 
or  by  necessary  implication  speak 
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INDER  GOLAK  NATH 

Whenever  accounts  are  written  of  India’s  constitutional  history,  the  watershed  moment  seems  to  have  come  in 
February  1967.  For  the  first  time,  the  nation  was  told  that  an  amendment  to  the  Constitution  was  vulnerable  (saved 
only  by  a  doctrinal  intervention)  and  that  Parliament  was  shorn  of  any  power  to  limit  or  abridge  the  fundamental 
rights.  The  two  decades  since  Independence  had  seen  a  strong  socialist  philosophy  take  root  and  when  the  Supreme 
Court  came  down  heavily  in  favour  of  property  rights,  the  tide  seemed  to  have  turned. 

The  roots  of  this  episode  are  however  found  a  hundred  years  earlier  and  a  thousand  miles  to  the  east.  Golak  Nath 
Chatterjee  had  left  his  family  in  Bengal  after  becoming  the  first  Indian  convert  of  the  American  Presbyterian  Church 
and  settled  down  in  charge  of  the  mission  at  Jalandhar.  Ordaining  as  a  priest,  he,  along  with  fellow  Bengali  converts, 
Radha  Raman  Ratta  and  Kali  Charan  Chatterjee,  formed  a  group  of  highly  educated  Indians  that  came  to  run  the  staff 
missionary  schools  and  societies  in  Punjab.  As  a  matter  of  fact,  Kali  Charan  became  his  son-in-law,  marrying  his  second 
daughter,  Mary,  before  embarking  on  service  to  the  church  over  the  next  50  years. 

Reverend  Golak  Nath  Chatterjee’s  two  sons,  William  and  Henry  (many  years  before  the  British  princes),  eventually 
became  heirs  to  his  substantial  farmland  of  about  500  acres.  Little  is  known  of  William’s  side  of  the  family,  but  it 
seems  that  in  order  to  stay  secure  from  the  capping  provisions  of  the  Punjab  Security  of  Land  Tenures  Act,  the  brothers 
decided  that  Henry’s  heirs  would  hold  the  property  among  them.  Henry  had  also  incidentally  followed  in  his  father’s 
footsteps  into  priesthood.  His  son  Inder  had  four  daughters  and  his  sister  (ironically  named  Indira)  was  to  share  the 
land  as  well. 

Eventually,  when  the  Punjab  Finance  Commissioner  decided  that  the  family  would  retain  only  30  acres  of  the 
whole,  Golak  Nath  and  his  family  first  approached  the  High  Court  of  Punjab  and  then  the  Supreme  Court  (by  way 
of  writ  petition  and  not  a  special  leave  petition)  challenging  not  only  the  Punjab  Act,  but  also  the  First,  Fourth  and 
17th  Amendments  to  the  Constitution,  which  had  afforded  constitutional  protection  to  the  land  reform  legislation.13 

Seizing  an  opportunity  to  correct  what  he  felt  were  repeated  slights  on  the  people’s  rights  enshrined  in  the 
Constitution,  the  Chief  Justice  of  Madras,  Koka  Subba  Rao,  and  the  new  Andhra  state  was  quick  to  refer  Nath’s 
petition  to  a  special  bench  of  11  judges  of  the  Supreme  Court.  This  was  consciously  done,  knowing  that  the  judgments 
in  the  cases  of  Sankari  Prasad  and  Sajjan  Singh14  would  stand  in  the  way  of  any  contrary  view  being  taken  by  the 
court.  Eventually,  the  bench  heard  Nath’s  petition  along  with  two  others  from  Mysore— those  of  Krishna  Bhatta  and 
Ramakrishna  Mally.  R.V.S.  Mani  appeared  for  the  Naths  while  M.K.  Nambyar  was  counsel  for  Bhatta  and  Mally.  A 
host  of  counsel,  including  Ashoke  Sen,  R.K.  Garg,  H.R.  Gokhale  and  N.A.  Palkhivala,  appeared  for  the  intervenors. 

Strangely,  Nath  and  his  family  were  not  to  benefit  from  the  judgment,  which  while  holding  that  the  first,  fourth  and 
17th  amendments  abridged  the  fundamental  rights,  concluded  that  the  same  would  continue  to  operate  as  the  court’s 
declaration  was  only  for  the  future-prospective  overruling,  as  it  was  dubbed,  being  imported  from  across  the  Atlantic.  The 
result  was  that  even  though  the  bench  held  in  favour  of  the  petitioners  by  a  wafer-thin  6:5  majority,  all  were  unanimous 
in  dismissing  the  petitions. 

Golak  Nath  could  get  some  cold  comfort  from  the  fact  that  it  was  his  case  which  would,  for  the  first  time,  witness 
the  foundation  of  the  basic  structure  doctrine.  Nambyar,  on  the  strength  of  Dieter  Conrad’s  now  celebrated  article  on 
implied  limitations,  had  formulated  extensive  arguments,  which  eventually  came  to  be  accepted  by  the  court  six  years 
later  in  the  Kesavananda  Bharti  case.13 
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Supreme  Court  Strikes 
Down  Banks  Take-over: 
Act  “Discriminatory” 


Fram  Our  logoi  Correspondent 

NEW  DELHI,  Feb.  10. 

A  special  Bench  of  the  Supreme  Court,  by  a  majority  of  ten  to  one, 
to-day  struck  down  as  unconstitutional  the  Banking  Companies  (Acquisition 
and  Transfei  of  Undertakings)  Act  1969,  in  its  entirety.  This  Act  replaced 
the  Ordinance  under  which  the  Government  had  nationalised  14  scheduled 
banks.  The  majority  judgment  however,  upheld  the  competence  of  Parlia¬ 
ment  to  legislate  on  nationalisation  of  banks. 

The  majority  struck  down  the  Act  on  the  ground  that  it  made  hostile  discrimination 
against  the  token-over  banks  in  that  it  prohibited  these  hanks  from  carrying  on 
"banking  business”  whereas  other  banks,  Indian  and  foreign,  were  permitted  to  carry 
on  hanking  business  and  even  new  banks  may  be  formed,  which  may  engage  in  bank¬ 
ing  business. 

The  majority  also  held  that  holder  oi  certain  nationalised  right 
the  Act  bad  violated  the  guar-  hoi  k.s  lodiaibii:  the  Central  Bank  '  •  - 
. of  Iiirii*.  the  Bank  of  «*—-•*»  "><• 

U,MIV  I  .......  Il  .,,1-  .if  Irirti  . 


rly  which  (the 
... _  _  _  .  .  icasuiuihie  res¬ 

ide,  the  frictions  in  the  interests  of  the  ge- 
also  iterai  publh  ” 
dia)  The  scoj 

. .  T.  M.  Gurubaxsini,  a  share,  was.  however,  “allennate.t''  tho 

holder  of  the  Punjab  National  Judges  assured,  because  the  acqtti- 
ples  which  were  not  relevant  to  Ranh,  .separately  challenging  the  siUon  law  for  expropriating  imli- 
the  determination  of  compensa-  constitutional  validity  of  the  Act  vtdual  property  for  public  purpose 
—  .  ..  ...  .  , ,  ‘‘may  be  presumed  to  impose  rca- 

The  majority  did  not  consider  ionaWe  restriction*'. 

It  necessary  to  express  its  conclu- 


antcc  of  compensation  uuuci  ..  „  ,  .  ,  .. 

Article  31  1 2 )  in  that  it  provi-  W!“n.orB*,,k  oS  -  - 
ded  for  giving  certain  amounts 
determined  according  to  princi- 


tion.  The  amounts  so  declared 
“cannot  be  regarded  as  compen¬ 
sation”,  the  Court  said. 


whether  the 


The  Court  held  that  the  Bank  Nationalisation  Ordinance 


impugned  Act  In  reatity  restricted 

the  named  banks  from  carrying  _ _ 

on  business  other  than  banking  123  (President's  pow 
as  defined  In  SocUon  5'B|  of  the  gate  ordinances'  wt 
Banking  Regulation  Act  1949.  •  — ‘  -*  **--  • 

Mr.  Justice  Shah  delivered  tin 
majority  Judgment, 

*lr.  Justice  Slkrl. 


...  valid  or  not  and  whether  the  »  j  a  11 
conditions  prescribed  in  Article  Al 

. .  .  ..  l0  |)ronioi. 

subject  to 

nitlny  ot  the  court. 

Tho  Act.  which  received  tho 
whom,  assent  of  the  Chief  Justice.  Mr  If. 

Mr.  Justice  lljdayatullah,  on  August  9,  when 


No  Compensation 


The  majority  judgment  did  not 
rule  whether  the  compensation 
provided  under  the  Act  was  or 
was  not  adequate.  Instead,  it  held 


Shelal,  Air.  Justice  Bhargava.  Mr-  he  was  then  discharging  the  duttc- 

. .  of  the  President,  was  preceded  by 

an  Ordinance  issued  on  July  10. 


Justice  Milter.  Mr.  Justice  Valdla- 
lingani,  Mr.  Justice  Hegde,  Mr. 
Justice  Grover.  Mr.  Justice  Jagan- 
mohan  Reddy  and  Mr.  Justice 
Du  a,  agreed  A  dissenting  judg¬ 
ment  was  delivered  by  Mr.  Jus¬ 
tice  A.  N.  Ray. 

The  Court,  in  striking  down  the 
Act  in  its  entirety,  said  that  Sec¬ 
tion  4  of  the  Act  ideating  with 
*'  transfer  and  vesting  -' 


1950  Decision 
Reversed 

FTI  reports. 

In  handing  down  their  ruling 
to  day  Mr.  felinh  und  his  nine  coo- 
...»  „.  ....  furring  brother  judges  set  a  new 

undertakings  of  the  taken-over  principle  for  court  adjudication  on 
banks  In  the  corresponding  new  limduraenuu  right  cases,  abandon- 


.as  ing  a  principle  enunciated  in  1900 
...  sue  uitviMiuM..  of  bv  Mr.  Huriial  Kanla.  the  first 
The  Court  said  that  Cblcl  Justice  of  India. 

The  decision  taken  two  decades 
ago  in  dealing  with  a  case  brought 
by  the  Marxist  leader.  Mr.  A.  K. 
'.opalnn,  challenging  his  preve 


banks  under  the  Act  etc.) 

“a  kingpin  in  the  mechanic 
the  Act”.  The  court 

Sections  4,  5  dealing  . 

general  effect  ot  vesting  of  the 
taken-over  hanks  in  the  corres¬ 
ponding  new  hanks  and  Section  6 


prlitcipl. 


compensation 
compensation 

they  inipaii  . 

guarantee  under  Article  3) '2' 
the  Constitution. 

"As  these  provisions  =i 
hi able  fro 


of  theory  that  in  protecting  Uie  (uti- 
as  ((anion  tal  rights  of  citizens  the 
(lament  al  court  need  consider  only  the 
of  "object  and  form"  of  Uie  Stale 
action  and  should  ignore  the  effect 
not  of  the  laws  on  the  (undanienlul 
Uie  rights  of  the  individuals  in 


Judges  Head  it 
by  Turns 

NEW  DELHI.  Feb.  Id. 
it  took  two  hours  lor  Mi. 
.lusUce  J.  l.  Shah  and  Air. 
Justice  K.  S.  IJcgdo  at  tho 
Supreme  Court  to-day  to  read 
tiie  103- page  majority  Judg¬ 
ment.  in  ihe  bank  nailonalisa 
tion  case, 

live  of  the  11  Judges  who 
constituted  the  Special  Bench 
which  heard  the  ca-e  wera 
pro*ent  when  Air.  Justice  J.  C 
Shah  began  reading  Ihe  Judg¬ 
ment  soon  after  the  Court  av- 
se rubied  at  10-30  a  in 
Midway  through,  he  re¬ 
quested  Mr.  Justice  Hegde  to 
continue  reading  Ihe  Judg¬ 
ment.  Mr.  .iiisllce  Shan 
again  took  over  fron|  Mr. 
Justice  Hegde  to  complete  tin* 
reading. 

Tin-  Judges  present,  besldoa 
Mr.  Justice  Shah,  and  Air.  Jus¬ 
tice  liegde.  were  Mr.  Justice 
A.  N.  Grover.  Mr.  Justice 
A.  N.  Ray.  and  Mr.  Jus  I  ice 
Dua— UNI. 


stitutional  requirement  to  pay 
com  pen  sal  ion  liecause—  1 1 1  it  did 
not  value  (lie  entire  undertaking 
hut  only  determined  the  value  ol 
some  ot  the  components  and 
deducted  (lie  liabilities,  whereas 
the  aggregate  value  of  components 
is  not  necessarily  the  value  of  the 
entire  unit;  It  adopted  differ¬ 
ent  methods  for  determining  com¬ 
pensation  for  each  component;  <3l 
It  omiilcd  certain  Important 
cl.-isses  of  assets  In  calculating  Hie 
tidal  assets;  '-Il  Its  method  of 
valuation  of  lands  and  buildings 
w  as  not  relevant  and  the  value 
determined  thereby  was  illusory  in 
curtain  circumstances:  and  *5)  The 
principle  (or  determining  the 
^kgregnle  value  ot  UublUUei;  was 
also  Irrelevant 

Dissenting 

Opinion 

In  his  dissenting  judgment.  Mr. 
A  N.  Hay  said  that  after  the  Fourth 
Amendment  to  the  Constitution, 
the  court  could  not  go  into  the 
adequacy  ol  compensation  fixed  by 
the  legislature,  tie  also  held  that 
the  classification  of  the  banks  In 
the  Act  wns  not  discriminatory. 
The  Act  provided  for  ‘  intelligible 
differentia"  and  bore  “rational 
relation"  to  the  object  of  meeting 
the  credit  gaps  In  the  economy. 

Justice  Ray  observed  lhat  the 
1-1  banks  were  not  in  the  same 
class  as  other  scheduled  batiks. 

The  legislature  was  llio  best 
judge  a--  to  wliat  should  subserve 
public  interest.  The  relative  need 
i.<  a  nutter  of  legislative  judg¬ 
ment.  end  the  legislature  had 
found  that  Ihe  14  banks  have 
special  features,  namely,  large 
resources  and  credit  structure  and 
good  administration.  Mr.  Ray  said. 

Only  once  before  the  bank  na¬ 
tionalisation  cu.se  have  il  Judges 
©I  the  Supreme  Court  hud  to  de¬ 
cide  »  nuitlcr. 


*♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦♦ * 
*  ♦ 

: ‘Judgment  j 
[Highlights  | 
^Obstacles’  : 

*  t 

l  UJALN,  Feb.  10.  * 

•  Addressing  a  mammoth  ♦ 

♦  public  meeting  here  to-duy,* 

•  ihe  Prime  Minister,  Mrs.  In  * 
•(lira  Gandhi  reierred  to  thej 
fSuprome  Court  judgment  on* 

*  bank  nationalisation  and  said* 

*  it  would  not  be  proper  to* 

♦  comment  on  It. 

♦  “But  surely  it  shows  what* 

♦obstacles  are  placed  In  the^ 
♦way  of  those  who  want  to* 
T  bring  about  any  change  . ’  • 

*  do  something  ”  ‘ 


►  ed. 


afraid 


T  "People.  aic  -.mm  ...» 

►  change.  They  prefer  to  stay* 
►where  they  are.  Even  Gan-, 
rrihUi  had  to  face  similar  dtih- 
y  cultles  when  he  wanted  to 

►  give  a  new  course  to  Indian1 

►  politic*  al  lor  returning  from' 

►  South  Africa." 

J  Earlier  in  the  day.  when 
[news  of  the  judgment  "i'» 
» conveyed  in  her.  Airs.  GandhiJ 
*  declined  to  comment  on  tL  ♦ 


►(.od.';<'',|i.' 
f  Court  had 
J  Parliament'1 
»  legislate  oi 
*  PTI 


said.  -Thank J 
told  that  thr, 
not  questioned < 
competence  toi 
this  subject— ‘ 


Privy  Purse 
Abolition 
Bill  Coming 

Govt.  Not  to  go 
Back,  Says  P.M. 


-night 


.  Indti 


In  tl'e  historic  vase  ©I  Golak- 
noth,  the  supreme  Court  decided 
b;.  a  majority  of  siv  In  five  lhat 
Iurn1amenl.il  rights  could  not  be 
vilhdra.M.  or  modified,  reversing  wishes 
tin*  Iff-y car-old  decision  in 
kkri  I'eisltad's  cave. 


INDORE. 

Uie  Prime  Minister 

Gandhi  said  no 
her  Government 
trod ucc  two  Bills  in  the  ncs 
budget  session  ol  Parltumen 
Kecking  to  abolish  privy  pur*c 
of  former  rulers  end  Impose 
ceiling  oil  ur'g.it  properly  wotil 
in  no  way  be  affected  by  to-duv 
Supreme  f'uurl  judgment  slrll 
lng  down  the  Bank  Nationalise 

Talking  lo  reporters  at  Indo 
airport  shortly  ociorc  her  ( 
parturc  for  lielni.  Air*,  (land! 
sold.  “Why  should 
ment  retrace  its  steps.  They  ai 
right  decisions  and  very  nine 
in  con^pnance  with  the  people 


'SOCIAL  VISION'  NEEDED 


-  deemed  by  the  i 


that  the  aclion  taken 
to  be  taken  in  exercise  of  the  the  right  lo  property 

power  under  the  Act  is  “unautho-  . 

rised” 


1951  decision  lo 


that  the  payment  scheme  did  r 


Under  to-day's  ruling,  however,  at  all  amount  to  “compensation 
-  citizen  may  claim  in  an  appro-  as  guaranteed  under  the  Constilu- 
The  majority  judgment  was  priale  case  that  the  law  author!-  tion. 
allowing  a  batch  of  writ  petitions  sing  compulsory  acquisition  of  They  held  that  litc  nalionalisa- 
Uled  by  Mr.  R.  C.  Cooper  (share-  property  imposes  fetters  upon  his  tion  did  not  comply  with  the  cust- 


The  14  banks  naliorinli-cjd  bv  the 
struck  down  Act  ore.  The 
Central  Bank  of  India.  Hie  Bank  of 
India,  the  INinJab  National  Bank, 
the  Beak  ol  iiinxl.i  Ihe  United 
Commeiviid  li.ink,  Hu-  Caiiaru 
Rank  the  Unit wl  Bans  of  India, 
the  Dcn.i  Bank,  the  Syndicate 
Bank.  I  be  Union  Bank  ot  India, 
the  Albihaliad  Bank,  the  Indian 
Bank  the  Rank  of  Mabaraslilru 
and  (he  Indian  Overseas  Bank. 

Seven  Stales  had  Intervened 
during  the  record  35-day  long  hear¬ 
ing.  They  were  Maharashtra.  Jam¬ 
mu  and  Kashmir,  Kerala.  Tamil 
Nadu.  Orissa.  Blbur  and  Andhra 
Pradesh. 

Details  «f  Judgments — Page  5 


When  a  reporter  asked 

ther  the  Judges  should  not  . 

new-  “.social  vision  by  upholdin 
now  radical  socioeconomic  me. 
sures  as  hud  happened  in  Amur 
cn  sometime  buck."  Mrs.  Gnndi 
said.  “Not  only  Judges  but  every 
body  should  have  a  ‘.social 

She  said  that  Judges  were  sei 
sillve  people  and  in  a  dcmocrac 
such  delicate  matters  should  b 
dealt  u  ilh  only  by  creating  pul 
lie  opinion  in  their  favour 

Mrs.  Gandhi  appealed  to  th 
Intelligent*!.,  tn  the  country  t 
rise  to  the  occasion  and  "hcl 
mobilise  public  opinion  in  favou 
of  new  socio-economic  measure 
and  create  n  new  "social  vision 
among  the  people— PTI 


Newspaper  clipping,  The  Hindu,  1970 


The  challenged  property  reform  laws  were  struck  down,  although  rhe  court  balked  at 
the  true  radical  consequences  of  its  judgment  by  adopting  the  doctrine  of  “prospective 
overruling” — previous  transactions  completed  under  the  now-invalidated  laws  would 
remain  valid. 

The  parliamentary  response  was  strong  and  swift;  it  amended  the  Constitution 
yet  again  (the  24th  Amendment),  expressly  inserting  into  Article  13  (which  provided 
that  laws  inconsistent  with  the  fundamental  rights  chapter  would  be  void)  a  clause 
that  precluded  its  application  to  constitutional  amendments.  It  also  amended  the 
amendment  clause — Article  368 — and  inserted  an  express  statement  affirming  its 
own  unlimited  power  of  amendment.  Meanwhile,  in  the  famous  R.C.  Cooper  v  Union 
of  India,16  the  Supreme  Court  ruled  that  despite  the  watering  down  of  Article  31(2), 
expropriation  (taking  away  of  property)  would  have  to  be  compensated  on  the  basis 
of  relevant  principles. 


RUSTOM  CAVASJEE  COOPER 

In  June  2013,  the  obituary  columns  of  a  few  newspapers  bore  the  picture  of  a  kindly 
distinguished-looking  gentleman  in  a  striped  tie  with  a  smile,  both  benign  and 
mischievous,  with  the  caption:  “Beloved  husband  of  Zarine,  beloved  father  of  Feroza 
and  Farida,  beloved  brother  of  Khorshed  Cooper,  passed  away  peacefully  in  London.” 
It  also  told  of  his  positions  as  chairman  and  vice  chairman  of  such  reputed  names  as  the 
Times  of  India  Group,  the  Bharatiya  Vidya  Bhavan  and  the  Indian  Red  Cross  Society. 
For  those  of  the  legal  tribe,  one  need  go  no  further  than  his  name — Rustom 
Cavasjee  Cooper.  Immortalised  as  the  man  behind  the  famous  Bank  Nationalisation  case 
of  1970,  Cooper  was  a  man  of  many  hues,  with  a  strong  social  and  political  weal.  The  yoke 
of  dissent  becoming  too  heavy  a  burden  to  bear  in  the  mid-1970s,  Cooper  was  compelled  to  leave  India’s  shores, 
never  to  return. 

An  accomplished  accountant  and  tax  practitioner,  Cooper’s  first  love  was  for  his  motherland.  It  was  not 
surprising,  therefore,  that  he  would  join  the  Swatantra  Party  at  the  instance  of  Flomi  Mody,  an  erstwhile  member 
of  the  Constituent  Assembly.  Many  accounts  reveal  that  when  Minoo  Masani  succeeded  Prof.  N.G.  Ranga  as  the 
president  of  the  party,  Cooper  was  his  first  choice  as  general  secretary.  As  was  his  wont,  Cooper  did  not  want  any 
aspersions  cast  on  the  party  because  both  of  its  principal  office-bearers  were  Parsis,  and  he  offered  to  step  aside.  It 
was  only  on  the  intervention  of  the  founder  of  the  Swatantra  Party,  C.  Rajagopalachari  (Rajaji),  that  integrity  and 
competence  were  the  only  qualities  relevant  that  Cooper  took  to  his  new  office  with  rigour.  Despite  his  numerous 
professional  commitments,  he  still  made  time  thrice  a  week  to  participate  in  party  work  and  continued  doing  so  till 
the  party’s  defeat  in  the  1971  elections. 

It  was  in  the  interregnum  that  the  issue  arose  which  made  Cooper  a  household  name.  As  director  of  the 
Central  Bank  of  India  and  as  a  shareholder  and  account-holder  in  four  other  banks,  Cooper  was  directly  affected  by 
the  government’s  Banking  Companies  Acquisition  Ordinance,  1969,  and  the  subsequent  Act,  1970.  By  an  almost 
unanimous  decision  of  10:1,  the  court  ruled  in  favour  of  Cooper,  finding  the  provisions  of  the  impugned  legislation 
as  violating  Article  14  of  the  Constitution. 

The  inevitable  fallout  of  this  decision  along  with  that  of  the  Privy  Purses  case  was  that  the  alarmed  government 
decided  to  supersede  the  three  most  senior  judges  in  appointing  the  next  Chief  Justice  of  India,  who  just  happened 
to  be  the  sole  dissenter  in  Cooper’s  decision — Justice  A.N.  Ray.  Cooper,  not  one  to  shy  away  from  calling  a  spade 
a  spade,  immediately  launched  a  series  of  missives  protesting  such  high-handed  action,  including  a  letter  to  Prime 
Minister  Indira  Gandhi,  in  which  he  says:  “Please  do  not  destroy  the  freedom  of  an  entire  country  merely  to 
perpetuate  your  own  power.  You  should  be  able  to  clearly  distinguish  between  your  friends  and  enemies.  As  has 
often  happened  in  the  past,  the  very  people  on  whom  you  are  banking  so  heavily  will  be  the  cause  of  your  downfall.” 

His  advice  went  unheeded,  the  imposition  of  Emergency  in  the  spring  of  1973  was  the  final  straw.  On  the 
counsel  of  J.R.D.  Tata  and  Naval  Tata,  who  had  helped  industrialise  Singapore,  Cooper  headed  to  that  nation.  He 
would  spend  the  next  38  years  there,  before  retiring  to  a  quiet  life  in  London.  Singapore  benefited  from  Cooper’s 
initiatives — he  established  a  successful  consultancy  firm  Coopers  Private  Ltd,  was  the  president  of  the  Rotary  Club 
of  Singapore  and  the  first  Zoroastrian  representative  on  the  Inter- Religious  Organisation  of  Singapore.  Even  there,  he 
continued  to  write  regular  letters  to  the  newspapers  on  issues  of  social  and  public  interest.  As  many  of  Cooper’s  friends 
and  contemporaries  recount,  he  was  truly  a  national  asset  which  India  failed  to  retain. 
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AYILLYATH  KUTTIARI  GOPALAN  NAMBIAR 

When  the  results  of  the  parliamentary  elections  in  2014  were  announced,  there  was 
much  flutter  about  the  fact  that  with  its  modest  numbers,  the  Congress  Party  would 
not  achieve  the  necessary  10  per  cent  of  the  strength  of  the  house  to  be  eligible  to  field 
an  official  leader  of  opposition.  However,  those  who  delved  into  the  history  books 
found  that  this  was  not  without  precedent.  In  fact,  in  the  very  first  Lok  Sabha,  the 
Congress  Party  had  predictably  swamped  all  corners  of  the  country  and  comfortably 
formed  the  government  with  Jawaharlal  Nehru  at  the  helm.  However,  leading  the 
single  largest  party  in  opposition  was  a  middle-aged  communist  leader  whose  name 
has  marked  the  genesis  of  India’s  constitutional  history. 

Hailing  from  north  Malabar  at  the  turn  of  the  19th  century  from  a  family  that  was  not  of  particularly  modest 
means,  A.K.  Gopalan  was  greatly  interested  in  social  justice  and  therefore  inevitably  drawn  into  the  freedom 
movement.  As  a  young  man,  he  took  to  teaching  at  a  primary  school  till  the  Satyagraha  movement  drew  his  attention 
in  the  1930s  and  he  joined  in  the  protest  which  had  spread  across  the  nation.  He  was  soon  to  be  arrested  and  it  was 
to  be  the  first  of  many  such  incarcerations  he  would  face  from  the  governments  of  his  beloved  country.  Over  the 
next  few  years,  Gopalan  travelled  hundreds  of  miles  to  spread  the  word  of  protest  against  imperialism  and  also  to 
breach  the  tyranny  of  temple  access,  but  it  was  also  a  period  when  he  came  to  be  disillusioned  with  the  Congress  and 
opted  for  working  directly  with  the  masses.  He  was  soon  a  permanent  fixture  at  the  forefront  of  workers  and  peasant 
agitations  across  Kerala,  but  continued  to  be  arrested  often,  including  once  in  1941  when  he  chiselled  through  the 
walls  of  Vellore  jail  and  made  his  escape. 

An  obvious  consequence  of  his  decades  of  protest  in  peoples’  movements  in  the  Malabar  was  that  Gopalan  would  be 
one  of  the  founders  of  the  Communist  Party  in  India.  This  choice  would  prove  costly  as  the  very  Congress  Party  of  which 
he  had  been  a  prominent  part  ensured  he  remained  in  detention  on  15  August  1947  when  the  nation  gained  Independence. 

Gopalan’s  protest  against  the  establishment  continued  with  independent  India’s  government  and  its  policies. 
This  proved  to  be  a  thorn  in  the  flesh  for  the  new  government,  which  looked  for  ways  to  continue  to  detain  the 
communists  as  the  pre-Constitution  laws  would  now  be  vulnerable  to  constitutional  challenges.  While  both  Nehru 
and  Sardar  Vallabhai  Patel  voiced  their  embarrassment  at  piloting  the  Preventive  Detention  Act,  1950,  through 

Furthermore,  the  court  abandoned  a  position  that  it  had  first  adopted  in  A.K. 
Gopalan  v  State  of  Madras,17  that  rights  under  Part  III  of  the  Constitution  were  to  be 
treated  separate  and  distinct  from  one  another  and  in  adjudicating  a  constitutional 
challenge,  the  court  would  first  decide  which  right,  in  pith  and  substance,  the  disputed 
law  was  supposed  to  violate 

Instead,  the  court  propounded  what  would  go  on  to  become  a  revolutionary 
doctrine — that  what  mattered  was  the  effect  of  law  upon  a  person’s  rights.  Therefore,  a 
law  dealing  with  expropriation  and  compensation  under  the  scheme  of  Article  31  would 
nonetheless  have  to  be  tested  against  the  fundamental  right  to  property  under  Article 

19(l)(f). 

The  Parliament  enacted  yet  another  constitutional  amendment  (the  25th 
Amendment),  replacing  the  word  “compensation”  with  the  word  “amount  to  preclude 
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Parliament  in  great  haste  to  prevent  the  release  of  several  communist  detainees  across  India,  it  was  rapidly  applied 
when  it  came  into  force,  claiming  as  one  of  its  early  victims,  Gopalan,  who  was  ironically  already  serving  another 
spell  in  prison.  Without  hesitation,  Gopalan  and  his  Madras  lawyer  V.G.  Row  turned  to  the  great  M.K.  Nambiar  for 
counsel.  The  new  Constitution  was  in  place  and  it  afforded,  felt  Nambiar,  an  opportunity  to  approach  the  Supreme 
Court  directly  when  fundamental  rights  were  in  jeopardy. 

It  was  thus  that  the  summer  of  1950  saw  six  judges  assemble  in  Parliament’s  Chamber  of  Princes  (where  the 
Supreme  Court  was  housed  until  its  majestic  new  premises  were  ready  in  1958)  to  commence  the  hearing  of  a  case 
that  would  herald  a  new  beginning. 

Arguing,  as  a  commentator  says,  “with  just  the  bare  text  of  the  Constitution  in  his  hand,’’  Nambiar  laid  out 
the  scheme  of  the  constitutional  text.  He  placed  considerable  emphasis  on  the  fundamental  rights  chapter  and  the 
width  of  the  power  of  judicial  review  endowed  on  the  court  to  canvass  the  invalidity  of  both  the  detention  order 
and  the  principal  act.  It  was  pointed  out  that  the  liberties  under  Article  19  had  been  violated  and  that  the  bar  on 
communication  of  grounds  of  detention  to  the  court  breached  Article  22.  More  importantly,  it  was  contended  that 
the  fundamental  rights  did  not  fall  into  strict  watertight  compartments  and  that  the  scope  of  Article  21  ought  to  be 
likened  to  the  due  process  clause  of  the  American  Constitution.  Unfortunately  for  Gopalan,  by  a  majority  of  4:2,  the 
court  rejected  his  challenge,  only  allowing  for  striking  down  section  14  of  the  Act,  which  barred  the  communicating 
of  the  grounds  of  detention.  Justices  Fazal  Ali  and  Mahajan  were  in  dissent,  not  least  with  the  majority’s  reliance  on 
the  dictum  in  Liversidge  v  Anderson.  For  Nambiar,  redemption  would  come  two  decades  later  with  the  judgments,  at 
first  in  the  R.C.  Cooper  case  and  later  in  the  Maneka  Gandhi  case18  reversing  the  Gopalan  majority  and  enhancing 
the  scope  of  Article  21. 

As  for  Gopalan,  he  remained  unbowed,  continuing  his  revolutionary  surge,  being  returned  to  the  Lok  Sabha  five 
consecutive  times  and  taking  a  principled  albeit  unpopular  stance  during  the  Sino-Indian  conflict.  Instrumental 
in  ameliorating  the  lot  of  the  dismissed  employees  of  the  Coffee  Board  by  setting  up  the  now  famous  Indian 
Coffee  House  chain,  Gopalan  would  once  again  return  in  1969  to  where  he  had  become  a  cause  celebre — this 
time  to  successfully  appeal  a  charge  of  contempt  of  court.  For  anyone  to  be  the  subject-matter  of  a  case  that  defines 
constitutional  law  for  two  decades  is  remarkable,  but  for  such  an  event  to  occur  twice  is,  as  Gopalan  was,  truly 
extraordinary. 

the  Supreme  Court  from  ruling  on  the  adequacy  or  relevance  of  compensation  for 
expropriation”.  Further,  the  amendment  stated  that  no  expropriation  under  Article  31 
could  be  called  into  question  for  violating  Article  19(l)(f),  and  inserted  a  new  Article 
31C  into  the  Constitution,  which  immunised  the  law,  seemingly  giving  effect  to  the 
Directive  Principles  of  State  Policy  from  the  judicial  challenge. 

In  the  meantime,  Kerala  had  passed  land  reform  legislation  that  was  placed  in 
the  Ninth  Schedule  through  a  constitutional  amendment  (the  29th  Amendment). 
Under  this  legislation,  restrictions  were  imposed  upon  His  Holiness  Kesavananda 
Bharati,  the  head  of  a  “math”  in  the  village  of  Edneer,  in  his  exercise  of  managing 
the  math’s  property.  Kesavananda  Bharati  challenged  the  law  and  naturally  therefore, 
also  had  to  challenge  its  placement  in  the  Ninth  Schedule  (the  29th  Amendment)  as 
well  as  the  24th  and  25th  Amendments. 
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HIS  HOLINESS  KESAVANANDA  BHARATI  SRIPADAGALVARU 

Twenty  years  into  the  Constitution,  a  quiet  storm  was  brewing  in  the  small  district  of  Kasargod  on  the  Kerala 
coast.  There,  at  Edneer,  is  the  math  following  the  tradition  of  Thotakacharya,  one  of  the  first  four  disciples  of  Adi 
Shankara,  the  proponent  of  Hinduism’s  Advaita  Vedanta  philosophy.  The  young  pontiff  of  the  math,  who  had 
renounced  the  world  at  the  age  of  just  19,  was  now  facing  the  threat  of  his  millennial  old  ashram  being  acquired  by 
the  government  under  the  provisions  of  the  Kerala  Land  Reforms  Act,  1963,  as  amended  in  1969  and  again  later 
in  1971.  As  the  offending  provisions  of  the  Act  were  struck  down  by  the  High  Court  of  Kerala,  whose  decision 
was  upheld  by  the  Supreme  Court  in  the  Kunjukutty  Sahib  case,19  the  Parliament  sought  to  reverse  that  impact  by 
inserting  the  1969  and  1971  amendments  in  the  Ninth  Schedule  through  the  29th  Amendment  to  the  Constitution. 

The  distance  from  Kasargod  to  Mangalore  being  20  minutes  by  train,  it  was  but  natural  that  the  priest  turned 
to  that  town’s  favourite  son,  who  had  established  himself  as  a  constitutional  expert  in  the  first  year  of  the  republic 
while  appearing  for  a  communist  detenue.  In  an  interview  conducted  with  the  septuagenarian  Sankaracharya  in 
2012,  he  recounts  how  M.K.  Nambiar  had  been  first  approached  and  how  he  counselled  them  on  the  contentions 
to  be  taken  before  referring  them  to  Nani  Palkhivala.  Thus,  it  came  to  pass  that  writ  petitions  drawn  by  J.B. 
Dadachanji  and  settled  by  the  two  great  constitutional  minds  of  independent  India  came  up  before  the  Supreme 
Court.  Only  fittingly,  almost  the  entire  strength  of  the  court  at  the  time  was  constituted  for  the  epic  five-month 
long  hearing,  which  consumed  70  working  days  of  13  of  its  judges. 

While  two  erstwhile  princes  and  two  companies  had  filed  petitions  that  were  heard  along  with  that  of  Kesavananda, 
for  the  pontiff,  it  was  a  matter  of  bare  survival.  The  math  survived  entirely  on  the  funds  generated  from  its  properties 
and  traditionally,  religious  property  had  been  excluded  from  any  such  acquisitory  ambitions  of  the  state.  Its  departure, 
with  the  added  constitutional  protection  of  the  Ninth  Schedule,  had  impelled  the  math  to  seek  the  highest  remedy 
under  Article  32. 

Eventually,  the  long  awaited  judgment  arrived  on  24  April  1973,  but  not  in  any  smooth  or  clear  fashion.  Eleven 
separate  opinions  had  been  penned  and  the  task  of  culling  out  a  cohesive  ratio  continues  to  be  a  compelling  one  for 
generations  of  lawyers  many  years  later.  However,  there  was  no  doubt  that  once  again  by  a  slim  majority  of  7:6,  the 
court  had  rejected  the  notion  that  the  Constitution  could  be  freely  amended  by  the  government.  The  basic  structure 

was  inviolable,  said  the  majority,  but  in  doing  so,  it  overruled  the 
Golak  Nath  case  in  its  interpretation  of  Article  13.  For  the  first  time, 
a  constitutional  amendment  was  found  wanting,  with  a  part  of  the 
25th  Amendment  being  struck  down. 

Kesavananda’s  own  reaction  to  his  victory  was  muted, 
acknowledging  that  the  property  was  not  his  own  and  belonged 
to  the  math  and  that  it  was  the  divine  will  that  this  would  be  the 
outcome.  The  priest,  who  continues  to  helm  the  ashram  in  2016, 
admits  he  never  went  to  witness  the  proceedings  in  court  and  is 
intrigued  that  none  of  the  various  authors  of  works  on  the  case  ever 
sought  his  version  of  events. 

As  the  judgment  which  bears  his  name  continues  to  hold  sway 
over  Constitution  making,  it  would  be  no  surprise  that  the  man 
himself  continues  to  reign  with  equanimity. 
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vs.  Union  of  India  &  Ora. 


‘a,  1  LP  (Civil)r:o.  1962,'?5  -  M/s.  Pratop  Singh  Pushbendra  Singh 

Te.  State  Transport  Appellate  Tribunal  •  >rs. 

[-$,  -  LPfi:ivil).vo.  2649/75  -  Thakorbhoi  Nagindaa  (dead)  by  l.re.  1  Ors. 
"  us.  Amboben  . 

(With  appln.  for  ex-parte  Stay; 

li/.U  «0.  1ef.7/7S.  -  " 

K1'  s"JSi-.r.**rs^s;‘S  SKI  . 

fJith  apples,  fr  h„o  tho  certified 


(Jith  apples?  ^ftom  hling  tho  cer 
for  copy  “f  l">PA>9"ed 

/2. 


Cause  list for  the  Kesavananda  Bharati  case.  It  is  a  landmark  judgment  of  the  Supreme  Court  enunciating  the  basic 
structure  doctrine  of  the  Constitution.  According  to  this  doctrine,  there  are  certain  principles  within  the  framework  of 
the  Constitution  which  are  inviolable  and  hence  cannot  be  amended  by  the  Parliament.  Source:  Supreme  Court  of 
India.  Photo:  Vinay  Thakur 


No  Power  to  Destroy  Basic  Elements  of  Constn. 


— H«gd*  ond  Mukhvrjee 


„  ,  KEW  DELHI,  April  34. 

Mr  Jtuuc*  fired,  and  Mr  Jpp 
t!<e  Mukberjo*  bare  held  ut*t 
Parliament  alway*  had  the  power 
to  amend  the  Con*Utot»on  but 
though  tike  power  win  "a  very 
wlilo-  power*  II  did  not  tocloito 
the  power  to  destroy  <w  emewru 
IMe  the  basic  elerrents  or  th* 
luwlnowntai  features  of  the  Coo- 
'■  MMUm.”’ 

In  a  1  to- pace  Jodjpnont,  th*  two 
Judaea  tkfid:  fl)  lln  reversal  of 
tho  majority  view  In  th«  Coiakna- 
th  east)  lhai  the  power  to  am«r*d 
Lhe  L-oiMtltutlon  under  Article 
*»-  e»ea  before  U»e  *-fth  Amend 
went,  empowered  Parliament  by 
fOilCiwing  the  prescribed  proro 
dure  «n  amend  eacli  and  every 
Artlei*  and  every  part  of  the  C*»- 
stilutien 

•  2 1  The  expression  law’  lo  Ar¬ 
ticle  13 12>— which  prohibited  en- 
act  merit  of  laws  contrary  to  fun. 


dinjentaj  rights — did  not  rover 
lawi  amanding  (he  CwnMliaiUorv 

|3^  That  th*  power  to  amend 
Hie  Constitution  under  Article  2W8, 
though  a  very  wide  power,  tllo 
not  irxlude  the  power  to  destroy 
or  emawulato  the  boslr  element* 
or  the  fundamental  features  oj  the 
CoTlSlllutlOIl, 

(a  I  The  2-ub  Amenfimvnl  did 
not  endarre  the  anneirtlnf  wnver 
Of  the  Parllarat-nt  b*at  marriv 


termlned  on  the  fc«4»  «f  prltad 
plat  nidi  down  waa  'adequate' 

(to  Clausa  *.  »>  of  the  a » 
epdment  taking  awav  the  applt 
cabin  l>  of  Artida  19  in  reference 
to  laws  enacted  undar  AftMa  Si 
af  tho  ConxUtijUonj  waa  al*o  r» 
Ud  as  It  did  nod  damage  or  do* 
troy  the  enteatial  feature!  of  the 

CocuUtiiticn. 

i»f  Nw*  Article  Si  <C.).  intro 
euced  u>  lhe  23th  AmeodiEwut 
*  voki  baeause  It  was  hej-ond 
i£»  amandins  power  of  Tartu, 
ment  in  that  It  permitted  dm  true 
tton  of  several  basic  atotnenta  or 
fundamental  feature*  of  the  Con 
sditutson  and  alau  barause  it  en¬ 
able*:!  Tarhameot  arxj  Ute  Stole 
Letbialures  to  amend  eartoln  itlr. 
denier, la)  binun  Iroadueai 
through  ordinary  ksfalatloD 

'  10.-  The  29th  A  in  e  rthnae  i  it—  pile- 
Ing  cw.'Uia  He  rale  Land  Hefurma 
in  tbe  Nlhth  Sclwdule  of  Lhe  Coc- 
rtltutton — was  valid. 

fill  H*w«v*r  w  wa*  stilt  open 
to  be  oxahtinad  by  the  rourt  »c»e- 
tbs-r  thv  laws  torav&ht  ‘  nt*i  u>« 
Kbcduhi  by  the  affiywlmoftt  OT 
any  of  its.  B^iivlvtoiL-  uPru-*i  ,d 
any  o-f  Uic  tusle  e-JcraeirU  or  «a 
sentlaJ  feature!,  ir.  Six:  uimstMutiui. 

In  Ihelr  junjpnenl,  Mr  sfrjde 
amt  Mr  Mn-kherie**  «ld  ibe.v  u-ere 


We  have  reasonable  relationship 
with  the  rslue  of  the  property  ae- 
dial  rod  or  Mrwctisintiwiied' 

“It  las  amended  A.-u.-le  3J(J)  ta 
understood  1b  the  masuwr  as  luU 
down  ab«Vv  the  rtabt  to  property 
casmot  b*  ae«d  to  have  been  de 
maxed  or  destroyed  Th*  a  mend  ad 
Article  Jl'ii  according  to  ui 
tolly  pro l ec is  the  Inlererta  of  the 
indlvidtuiJ  m  efll  as  tbsl  of  the 
society  Heme  it*  validity  ti  not 
open  to  ehuUoNX*." 


On  ArUcLe  Ji  i  l  > — Sec-Uon  9  «>f 

the  25tb  Amendmeni  AcO.  .Vtr 
Heed*  and  Mr  Xukhene*  obeero 
ed  (Art  r«  on*  could  deny  the  lo 
PoaiUte*  m.  U-u-  s...  . 

which  along  with  fundaBMrrtal 
n*oU  corns tMulyd  the  ‘couedeTice 
of  IrKha  s  Conautmnn  Dtreetive*! 
IBM  down  the  end  to  b«  achieved 
arid  rise  eouoler  on  foErdamenta) 
f'utnta  prescribed  Lhe  aieam 
thrnuRb  which  tbe  goal  was  to  be 
reached  "Our  toortltutmn  does 
uwi  s<iowerlhe  lo  riw*  theury  lhat 
em>  tustLflo.  the  mi-iiru  edopl' 
•d  " 

The  power  conferred  under 
Article  31  *  c  l  wu*  "an  arbitrary 
p^wer1  Their  l»nHlup>  ihu),  it 


croichmant  ot  valaaWa  constltu- 
ti-yool  ruarardees  ecneraDy  begins 
tmperrepiibly  sum  i*  mad*  with 
(be  hwf  of  tol*mld«$  but  noce 

that  ^ttcnapv  Is  suro-ewsful.  further 
■tprroeehanenta  foil am  u  a  matter 
•M  ronrve  not  tkeHaw  with  any 
evil  motive*  and  ibp  he,  eat  of 

strong  e.  so  ft  cl  Inert  regarding  ’hr 

'(ghtnoupfir**  of  (he  coons*  adopt 
ed  and  thn  nbtoriivgs  intesiHed  to 
ba  achieved  hot  they  may  all  'he 
■•me  he  wfonitv  arwonsbtutaonal". 
thev  added 

Article  SR8  conferred  a  special 
power  to  be  excl-nsfrelv  eserHwd 
ov  tiarllament  and  In  the  mar*tier 
presn-ibed  (Seretn  Thr  R'a’e  ’ * 
oer*  nnt  liwtltutinm 
tiihrvfdipwu*  to  Parliament  Partla- 
m»ni  coviBii  not  (Istinfl  Its  legt* 
‘Ttue  rwveoes—  morh  loss  lhe 
»TnendTt*ig  power  to  the  Slate  Le- 
tl'l"t'"re«  The  ameeuftoic  powa* 
m-n'erred  nn  fbuT-wtent  *W  ftoe 
of  the  ►-Ml--  feat-apw  of  the  Ccm- 
tnttrtlmi  bM  It  could  n«l  be  rtt*- 
IvtM  directly  or  Indirectly  Arti¬ 
cle  31  f  A’i  n»*do  a  omalt  dnivl  nn 
Ihl*  f-otnre  and  that  went  do 
noticed. 

"Public  Iriferent  will  suffer  If  w* 
go  ti*<k  nn  those  decisions  and 
take  an-jv  (he  prc-‘r-f|an  ci«-*—  -f> 
rm***v  vtatisle-t"  THelv  t.ordihlm 


Newspaper  clipping,  The  Hindu,  1973 


Left:  The  signatures  of  13  Judges  from  the  bench,  which  heard  the 
Kesavananda  Bharati  case  and  devised  the  path  breaking  “basic  structure 
doctrine”.  Source:  Supreme  Court  of  India.  Photo:  Vinay  Thakur 
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Kesavananda  Bharati  v  State  of  Kerala 20  therefore  marked  the  culmination  of 
the  two-decade  long  battle  between  the  Supreme  Court  and  the  Parliament  over 
the  substantive  issue  of  land  reform  as  well  as  the  question  of  who  would  have  the 
final  say  over  the  Constitution.  A  13-judge  bench  heard  the  case  and  devised  the 
path-breaking  “basic  structure  doctrine”.  Effectively,  the  Supreme  Court  held  that 
Parliament’s  Constitution  amending  power  under  Article  368  was  not  absolute,  but 
subject  to  the  implied  limitation  that  the  amendments  could  not  abrogate  or  destroy 
the  very  foundation  on  which  the  Constitution  rested.  The  Kesavananda  Bharati  case 
rendered  the  Constitution  immutable  with  regard  to  its  basic  features.  This  historic 
pronouncement  has  been  followed  by  various  foreign  courts,  including  South  Africa,21 
Bangladesh22  and  Australia.23 

The  setting  in  the  Kesavananda  Bharati  case  was  the  right  to  property. 
However,  the  basic  structure  doctrine  soon  acquired  a  life  of  its  own.  After  this  case, 
all  constitutional  amendments,  whatever  their  subject  matter,  have  to  be  tested  on 
the  anvil  of  the  “basic  structure”  of  the  Constitution.  In  various  decisions,  the  court 
crystallised  the  basic  structure  doctrine  to  include  judicial  review,24  democracy,25 
federalism,26  secularism,  independence  of  judiciary,27  separation  of  powers  between  the 
legislature,  the  executive  and  the  judiciary,28  democracy  and  free  and  fair  elections29 
and  the  Rule  of  Law. 

The  Supreme  Court  used  the  basic  structure  doctrine  to  strike  down 
constitutional  amendments  in  a  number  of  later  judgments.  Holding  that  free  and 
fair  elections,  democracy  and  separation  of  powers  are  the  basic  features  of  the 
Constitution  in  the  Indira  Gandhi  v  Raj  Narainj 0  it  struck  down  Article  392A(4), 
inserted  by  the  39th  Amendment,  which  effectively  sought  to  insulate  the  election  of 
the  prime  minister  from  judicial  review. 

Moreover,  in  response  to  Kesavananda,  Clause  431  and 
Clause  532  of  Article  368  were  inserted  into  the  Constitution 
by  the  42nd  Amendment.  These  clauses  ousted  judicial  review 
of  any  constitutional  amendment.  In  Minerva  Mills  v  Union 
of  India  f  the  Supreme  Court  struck  these  down.34  Likewise, 
the  Supreme  Court  declared  Paragraph  7  of  the  10th  Schedule 
to  be  unconstitutional  and  invalid  as  it  ousted  judicial  review 
with  respect  to  challenges  made  for  disqualification  of  a 
member  of  a  House  (Parliament  or  state  legislature).35 

The  Supreme  Court  has  also  held  that  the  jurisdiction 
of  the  high  courts  and  the  Supreme  Court  under  Articles 
226,  227  and  32  of  the  Constitution  constitute  part  of  the 
basic  structure  of  the  Indian  Constitution.  In  L.  Chandra 
Kumar  v  Union  of  India  f  a  seven-judge  Constitution  bench 
held  that  while  Parliament  could  establish  administrative 
tribunals  and  tribunals  for  other  purposes,  the  jurisdiction  of 

Newspaper  clipping.  The  Times  of  India,  1980 


Verdict  on  statute  change 

Parliament  power 
is  limited 


By  Our  Legal  Correspondent 

NEW  DELHI,  August  I. 
gY  a  unanimous  judgement, 
a  five-judge  constitution 
bench  of  the  supreme  court  has 
struck  down  the  amendments 
made  in  the  constitution  through 
the  42nd  amendment  declaring  that 
|  there  was  no  limitations  whatever 
on  the  constituent  power  of  Parlia¬ 
ment  to  amend  the  provisions  of 
constitution  in  exercise  of  powers 
under  article  368  and  that  the 
amendments  were  beyond  judicial 
!  review. 

The  bench  comprising  the  chief  jus- 
1  t*ce.  Mr.  Y.  V.  Chandrachud,  and 
four  other  judges  held  that  the  amend¬ 
ments  amounted  to  transgression  of 
the  limitations  on  Parliament's  power 
to  amend  the  constitution  so  long  only 
to  the  exient  it  did  not  destroy  tho 
basic  features  of  the  constitution  as  it 
enlarged  Parliament's  limited  power 
into  an  absolute  one. 

The  amendment  was  made  by  enact¬ 
ing  section  55  ol  the  42nd  amendment 


that  section  4  did  not  damage  or  des¬ 
troy  the  basic  structure  of  the  consti¬ 
tution  and  was  within  thr  amending 
powers  of  Parliament. 

The  two  amendments  had  establish¬ 
ed  the  supremacy  of  the  directive  prin¬ 
ciples  of  state  policy  over  fundamental 
rights  and  declared  that  there  was  no 
limit  on  Parliament’s  constitution- 
amending  powers  and  the  constitution 
amendments  were  beyond  judicial 
review. 

Since  the  majority  view  is  to  pre¬ 
vail.  the  two  amendments  stand  struck 
down. 

Section  4  of  the  42nd  atnondment 
altered  article  31C  of  the  constitution 
establishing  the  primacy  of  the  direc¬ 
tive  principles  of  state  policy  over 
fundamental  rights.  After  its  amend¬ 
ment.  article  3 1C,  laid  down  that 
"notwithstanding  anything  contained  in 
article  13  of  the  constitution  (declaring 
that  laws  inconsistent  with  fundamental 
rights  shall  be  void)  no  law  giving  ef¬ 
fect  to  the  policy  of  the  state  towards 
securing  all  or  any  of  the  directive 
Principles  of  the  constitution  shall  be 
deemed  to  be  void  on  the  ground  that 
ii_  is_inconsiii«Mit_wi«K_oc 


dition,  variation  or  repeal  the 
sions  of  the  constitution." 

Giving  reasons  on  behalf  of 
self  and  other  three  members  c 
bench  82  days  after  their  orde: 
chief  justice  said  the  supreme 
had  already  held  in  the  Kcshava 
Bharati  case  that  Parliament  c 
exercise  its  constitution  am< 

powers  so  as  to  damage  the 

features  of  the  constitution  or  d 

its  basic  structure.  The  avowed 
pose  of  clause  5  was  the  "re 
of  doubts"  but  after  the  Keshav 
case  decision,  there  could  b 
doubt  as  regards  the  existent 
limitations  on  Parliament’s  pow 

amend  the  constitution. 

Referring  to  the  constitu 
history  of  article  368  to  which  , 
five  was  added,  the  four  judge! 
the  true  object  of  ihe  decla 
made  in  the  clause  was  remov 
•hose  limitations  (on  ihe  omc 
powers  of  Parliament).  The  , 
conferred  upon  Parliament  a  vas 
undefined  power  to  amend  the  c 
tution,  even  so  as  to  distort  i 
of  recognition. 
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A  stamp  in  honour  ofLok 
Bandhu  Raj  Narain. 
Source:  India  Post 


LOKBANDHU  RAJ  NARAIN 

Lokbandu  Raj  Narain  was  born  in  Varanasi,  to  what  was  certainly  a  privileged 
background,  even  if  not  a  royal  one.  An  alumnus  of  the  famed  Banaras  Hindu 
University,  and  active  during  the  freedom  movement,  he  was  an  early  member  of  the 
Socialist  Party  under  the  tutelage  of  Ram  Manohar  Lohia  and  Jayprakash  Narayan. 
His  political  ambitions  earned  him  seats  in  the  Uttar  Pradesh  Legislative  Assembly 
and  the  upper  house  of  the  Parliament,  but  the  events  that  led  to  his  name  joining 
the  select  list  at  the  Supreme  Court  commenced  in  1971. 

In  March  of  that  year,  the  parliamentary  elections  had  been  held  and  there  seemed 
to  be  little  doubt  that  Prime  Minister  Indira  Gandhi  would  once  again  be  returned 
from  her  home  constituency  of  Rae  Bareli.  Displeased  by  news  of  her  victory,  Raj 
Narain,  her  opponent,  immediately  filed  an  election  petition  before  the  High  Court 
of  Allahabad  alleging  corrupt  practices  including  the  use  of  governmental  machinery 
and  the  distribution  of  largesse.  With  its  detailed  facts  and  averments,  the  arguments  proceeded  before  the  court 
for  several  months.  During  this  period,  an  appeal  by  Raj  Narain  on  the  admissibility  of  certain  contentions  was 
allowed  by  a  Supreme  Court  bench  headed  by  Justice  K.S.  Hegde,  which  eventually  led  to  his  supersession  the 
following  year  at  the  behest  of  the  prime  minister.  Subsequently,  an  attempt  to  retrospectively  alter  the  law  led  to  a 
challenge  being  made  by  Raj  Narain  to  the  constitutionality  of  the  amending  act  as  well. 

As  a  consequence  of  the  trial,  Indira  Gandhi  came  to  be  the  first  prime  minister  to  appear  before  a  court, 
bringing  with  it  a  host  of  pressure  and  undue  attention  on  the  beleaguered  judicial  officer,  Justice  Jagmohan  Lai 
Sinha.  Different  accounts  narrate  how  he  was  lured  with  offers  of  elevation  to  the  Supreme  Court  and  favours 
sought  through  mutual  acquaintances.  It  is  to  Justice  Sinha’s  credit  therefore  that  his  eventual  verdict  of  12  June 
1975  demonstrated  that  he  had  withstood  all  external  forces.  He  rejected  a  majority  of  the  points  raised  by  Raj 
Narain,  but  did  accept  that  state  and  central  government  officials  had  been  employed  for  the  prime  minister’s 
election,  thereby  constituting  a  corrupt  practice.  Gandhi’s  election  was  hence  set  aside,  making  her  continuance 
as  prime  minister  untenable.  Offered  a  lease  of  20  days  by  way  of  a  stay  granted  by  Justice  Sinha,  she  was  quick 
to  appeal  to  the  Supreme  Court  and  seek  an  unconditional  stay.  On  23  June,  V.R.  Krishna  Iyer,  sitting  as  the 
vacation  judge,  granted  only  a  conditional  stay  by  virtue  of  which  she  could  not  vote  or  participate  in  the  Lok 
Sabha  but  could  address  the  House.  On  the  next  day,  the  Emergency  was  imposed  and  unsurprisingly  the 
election  petitioner  was  one  of  the  first  to  be  rounded  up  and  detained. 

Under  the  shelter  of  the  Emergency,  retrospective  constitutional  amendments  were  carried  out  to  annul  Justice 
Sinha’s  judgment.  As  a  result,  Raj  Narain  had  to  amend  his  pleadings  in  the  Supreme  Court  to  challenge  those 
amendments.  This  effectively  invited  the  Supreme  Court  to  apply  Kesavananda’s  basic  structure  doctrine  for  the 
first  time.  Eventually,  by  a  majority  verdict  of  4:1,  the  bench  allowed  the  constitutional  challenge  to  certain  parts 
of  Article  329A  on  the  principle  that  exclusion  of  judicial  review  would  violate  the  basic  structure  and  the  Rule 
of  Law.  However,  Gandhi’s  election  was  validated,  thereby  putting  an  end  to  the  saga  that  commenced  with  Raj 
Narain’s  disgruntlement. 

A  polarising  force,  Raj  Narain’s  personal  legacy  has  carried  little  praise.  Alternately  described  as  irascible  and 
jolly,  his  profile  and  his  conduct  are  not  of  one  who  would  lead  to  defining  moments  in  a  nation’s  history.  Yet  it 
was  his  legal  foray  which  unsettled  a  prime  minister  and  altered  the  course  of  history. 
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By  4-1  Majority,  Supreme  Court  Rules 


Detenus  Can't  Move  Courts 
for  Enforcement  of  Rights 
During  Emergency 


From  Our  Legal  Correspondent 


NEW  DELHI,  April  28. 

A  Constitution  Bench  of  the  Supreme  Court, 
by  a  majority  of  four  to  one,  has  ruled  that  in  view 
of  the  Presidential  order  of  June  27  last,  issued 
under  Article  359  of  the  Constitution  (suspending 
enforcement  of  specified  fundamental  rights,  in¬ 
cluding  right  to  personal  liberty  under  Article  21 ) 
“no  person  has  any  locus  standi  to  move  any  writ 
petition  under  Article  226  before  a  High  Court  for 
habeas  corpus”  during  the  Emergency. 


The  majority  has  further  rul¬ 
ed  that  no  person  has  any  locus 
standi  during  the  Emergency  lo 
move  a  High  Court  "for  any 
other  writ,  or  order,  or  direc¬ 
tion  to  challenge  the  legality  of 
an  order  of  detention  on"  the 
ground  that  the  order  is  not  un- 
-dfilCJH  in.  compliance  ,  u  ith  the 


tain  other  questions)  are  now  to 
he  disposed  of  in  accordance  with 
the  law  laid  down  in  these  ap¬ 
peals.'’ 

Dissenting  Judgment 

Mr  Justice  II.  K.  Khaima.  senior- 
must  judge  of  the  Court  in  his  dis- 

jwfijJ-LLm? iudrlmejuj  Inter  held. 


any  court  was  suspended  during 
the  Emergency  by  the  Presidential 
order  issued  under  Article  359,  it 
was  not  open  to  a  detenu  to  move 
any  court  basing  his  claim  to  per¬ 
sonal  liberty  under  any  prc-Cons- 
titution  law  or  natural  law  or  com¬ 
mon  law  or  any  other  law  in  this 
regard. 

Essential  Postulate 

The  dissenting  judgment  took 
the  view  that  “Article  21  cannot 
be  considered  to  be  the  sole  repo¬ 
sitory  of  the  right  to  life  and  per¬ 
sonal  liberty'*  and  that,  even  in 
the  absence  of  Article  21  in  the 
Constitution,  the  State  has  got  no 
power  to  deprive  a  person  of  his 
life  or  personal  liberty  “without 
the  authority  of  law”  and  this 
was  the  “essential  postulate  and 
basic  presumption  of  the  rule  of 
law.” 

The  majority  was  of  the  view 
that  there  was  “no  warrant  for 
reading  down  Section  16-A  (9)  of 
-Mfg  A.  JA.-IU  .  JLo  ullrnu  t  hn 


it  may  be  necessary  to  entrust 
sweeping  powers  to  the  Slate”, 
and  it  is  no  small  comfort  that 
“those  powers  are  granted  with 
the  consent  of  Parliament"  and  the 
people  of  this  country  “arc  en 
titled  to  expect  when  they  go  to 
the  ballot  box  that  I  heir  chosen 
representatives  will  not  willingly 
suffer  an  erosion  of  the  rights  of 
the  people"  And  Parliament 
while  arming  the  Executive  with 
great  and  vast  powers  of  Govern¬ 
ment  may  feel  fairly  certain  that 
such  powers  will  be  reasonably 
exercised.'* 

Power  of  State 

The  periodical  reviews  of  dr 
tention  orders,  the  majority  judg* 
ment  pointed  out.  “the  checks 
and  counter-checks  which  the  law 
(MISA)  provides  and  above  all 
the  lofty  faith  in  democracy  which 
ushered  the  birth  of  the  nation 
will  eliminate  all  fear  that  great 
powers  are  capable  of  greatest 
abuse  and  “ultimately,  the  object 
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the  constitutional  courts,  that  is,  the  high  courts  under  Article  226  and  227 ,  and  the 
Supreme  Court  under  Article  32,  could  not  be  ousted. 

In  the  I.R.  Coelho  case,3"  the  court  held  that  all  laws  included  in  the  Ninth 
Schedule  after  24  April  197338  and  constitutional  amendments  inserting  such  laws 
would  be  open  to  judicial  scrutiny.  The  court  evolved  two  tests  to  ascertain  if  the 
impugned  law  placed  in  the  Ninth  Schedule,  firstly  infringes  a  fundamental  right 
and  secondly,  violates  the  basic  structure  of  the  Constitution.  If  the  enactment  is  in 
violation  of  the  basic  structure,  it  would  lead  to  the  invalidation  of  the  impugned 
enactment. 

Lastly,  the  court  has  consistently  safeguarded  judicial  independence  from 
executive  interference.  Recently,  in  the  National  Tax  Tribunal  case,39  the  court  held 
that  the  enactment  of  the  National  Tax  Tribunal  Act,  2005,  which  sought  to  oust  the 
power  of  judicial  review  from  the  high  courts  was  considered  to  be  in  violation  of  the 
“basic  features”  of  the  Constitution.  The  court  clarified  that  while  the  Parliament  has 
the  power  to  vest  adjudicatory  functions  in  an  alternative  court/tribunal,  the  exercise 
of  such  power  should  not  violate  the  basic  structure  of  the  Constitution. 


THE  HABEAS  CORPUS  CASE 

“If  India  ever  finds  its  way  back  to  the  freedom  and  democracy  that  were  proud 
hallmarks  of  its  first  eighteen  years  as  an  independent  nation,  someone  will  surely  erect  a 
monument  to  Justice  H.R.  Khanna  of  the  Supreme  Court. . .  ” 

(. New  York  Times  reporting  during  the  Emergency) 


This  was  a  reference  to  the  ruling  of  the  Supreme  Court  in  the  ADM  Jabalpur 
case.  The  case  arose  because  nine  high  courts  had  unanimously,  reasoned  that  despite 
declaration  of  emergency  and  the  order  suspending  some  of  the  fundamental  rights 
of  citizens,  the  power  to  outlaw  detention  on  the  grounds  of  their  conflict  with 
existing  law  was  not  affected  and  that  courts  could  issue  the  writ  of  habeas  corpus  to 
protect  personal  liberty.  The  government  of  the  day,  which  had  detained  thousands 
including  opposition  leaders  under  preventive  detention  laws,  argued  that  courts 
were  powerless  because  of  the  declaration  suspending  fundamental  rights.  In  ADM 
Jabalpur,  a  majority  of  four  judges  upheld  the  governments  contention  and  denied 
the  power  of  examining  legality  of  detention  orders  to  high  courts.  The  lone  dissent 
of  Justice  H.R.  Khanna,  is  what  the  New  York  Times  extolled.  It  is  now  recognised 
that  the  majority  in  ADM  Jabalpur  was  wrong.  As  the  renowned  constitutional  expert  and  eminent  jurist,  H.M. 
Seervai,  denounced  the  majority  judgments:  “The  four  judgments  were  delivered  in  the  darkest  hour  of  India’s 
history  after  independence,  and  they  made  the  darkness  complete...  ”40  Justice  Khanna  himself,  in  the  dissent, 
memorably  said:  “What  is  at  stake  is  the  rule  of  law...  the  question  is  whether  the  law  speaking  through  the 
authority  of  the  Court  shall  be  absolutely  silenced  and  rendered  mute...” 


Justice  H.R.  Khanna,  judge 
of  the  Supreme  Court,  22 
September  1971—11  March 
1977.  Source:  Supreme 
Court  of  India,  Photo:  Vinay 
Thakur 


COUF 


CHANGING  THE  CONCEPT  OF  EQUALITY 


For  a  country  that  came  into  being  carrying  a  centuries-old  burden  of  social  and 
economic  discrimination,  it  is  hardly  surprising  that  the  Constitution  contained 
a  strong,  egalitarian  bent.  While  Articles  14  and  15  guaranteed  the  familiar  rights 
to  equal  protection  of  laws  and  non-discrimination,  Article  16(4)  expressly  allowed 
the  state  to  undertake  affirmative  action  for  socially  and  educationally  backward 
classes  in  government  employment.  In  the  early  years,  the  difference  in  the  vision  of 
the  Constitution  between  the  Supreme  Court  and  the  Parliament  on  property  rights 
was  mirrored  by  different  approaches  over  equality.  In  State  of  Madras  v  Champakam 
Dorairajanf  the  Supreme  Court  held  that  Article  16(4)  was  an  “exception”  to 
the  principle  of  equality  found  in  Articles  14,  15  and  16.  Consequently,  since  (at 
the  time),  there  was  no  equivalent  Article  15(4)  that  allowed  for  reservations  in 
educational  institutions,  any  such  reservations  violated  the  principle  of  equality  and 
were  unconstitutional.  The  Parliament  responded  by  amending  the  Constitution,  and 
inserting  Article  15(4). 

Despite  the  new  Article  15(4),  the  Supreme  Court  continued  to  treat  affirmative 
action  as  an  “exception”  to  the  general  principle  of  equality.  Within  this  framework, 
in  the  case  of  Balaji  v  State  of  Mysore f  which  sought  to  reserve  68  per  cent  of  seats 
in  engineering  and  medical  colleges  for  the  Scheduled  Castes,  Scheduled  Tribes  and 
Backward  Class  candidates,  the  provision  was  struck  down.  The  court  imposed 
two  restrictions  on  the  reservations — firstly,  in  line  with  the  exception  argument  a 
ceiling  of  50  per  cent  would  apply  and  secondly,  caste  alone  could  not  be  the  basis 
for  favoured  treatment.  There  were  other  factors  associated  with  unequal  status  that 
should  be  considered  for  determining  eligibility. 

Subsequently,  in  Chitralekha  v  State  of  Mysore, 43  the  court  ruled  that  the  use 
of  caste  as  a  measure  of  eligibility  was  not  mandatory,  which  would  enable  the 
government  to  use  more  flexible  definitions  of  backwardness  and  need.  And  four 
years  later,  in  Rajendran  v  State  of  Madras, 44  the  court  ruled  that  caste  could  be  used 
as  the  exclusive  eligibility  criterion  only  if  it  could  be  shown  that  the  entire  caste  was 
educationally  and  socially  backward. 

It  was  in  1975 — soon  after  the  basic  structure  doctrine — that  the  Supreme 
Court’s  understanding  of  equality  underwent  a  radical  change.  In  State  of  Kerala 
v  N.M.  Thomas  f  (judgment  by  a  seven-judge  bench)  a  government  order  granting 
provisional  promotions  to  members  of  the  Scheduled  Castes  and  Scheduled  Tribes 
who  did  not  have  the  requisite  qualifications  to  be  eligible  for  such  promotion, 
along  with  a  two-year  grace  period  for  them  to  gain  such  qualifications,  was 
challenged  on  the  ground  that  it  was  not  covered  by  Article  16(4).  Rejecting  this 
argument,  the  court  held  that  Article  16(4),  properly  understood,  was  not  an 
“exception”  to  Article  16(1),  but  a  facet  of  it.  In  their  concurring  judgments, 


258  CHAPTER  VII 


Justices  K.K.  Mathew  and  Krishna  Iyer  invoked  the  Directive  Principles  of  State 
Policy  to  substantiate  this  claim. 

The  court  therefore  went  from  treating  the  constitutional  baseline  as  a  “formal  ”, 
literal,  conception  of  equality,  with  affirmative  action  as  the  exception,  to  treating 
“substantive”  equality  as  an  integral  part  of  the  equality  code  itself.  In  this,  the  court 
broke  new  ground  since  in  all  the  affirmative  action  cases  that  had  come  before  it 
till  that  time,  only  one  dissenting  opinion — Justice  Subba  Rao’s  in  the  T.  Devadasn 
case — had  adopted  such  a  view.46 

The  conceptual  advance  made  in  the  N.M.  Thomas  case  was  later  applied  in 
the  landmark  case  of  Indr  a  Sawhney  v  Union  of  India?7  where  a  nine-judge  bench 
of  the  Supreme  Court  considered  the  issue  of  affirmative  action  in  the  wake  of  the 
government’s  decision  to  implement  the  recommendations  of  the  Second  Backward 
Classes  Commission  (referred  to  as  the  Mandal  Commission),  which  granted 
reservation  to  “Other  Backward  Classes”  (OBC).  It  was  held  that  unfilled  places  could 
be  carried  forward  for  three  years  and  the  program  was  to  be  applied  to  promotions 
as  well  as  initial  recruits,  which  included  all  institutions  receiving  government 
funds.  This  case  viewed  affirmative  action  as  an  integral  part  of  the  achievement  of 
substantive  equality. 

Additionally,  the  court  reaffirmed  the  50  percent  ceiling — although  it  also  held 
that  it  would  not  apply  to  promotions.  However,  affirmative  action  on  promotions 
could  continue  for  a  period  of  five  years.  In  determining  eligibility,  the 
court  rejected  the  use  of  caste  as  the  only  basis  for  eligibility,  holding 
that  despite  the  literal  language  of  Article  16(4),  social  and  to  a  lesser 
degree,  educational  backwardness  must  be  considered.  The  court  however 
excluded  certain  services  such  as  defence,  technical  posts  in  R&D,  posts  in 
specialties  and  super-specialties  in  medicine,  engineering,  physical  sciences, 
mathematics,  teaching  posts  of  professors  and  above,  pilots  and  co-pilots 
in  Air  India  and  scientists  from  the  purview  of  reservation.  Lastly,  the 
policy  of  reservation  has  to  be  operated  year-wise. 

To  overcome  the  five-year  stipulation  following  the  Indra  Sawhney 
case  on  promotions  via  the  77th  Amendment,  the  Parliament  inserted 
Clause  (4A)  in  Article  16,  which  enabled  it  to  make  reservation  in 
promotion.  Furthermore,  after  contrary  court  judgments,  the  Parliament 
also  inserted  Clause  (4B)  into  Article  16  through  the  81st  Amendment, 
which  would  enable  it  to  treat  the  backlog  of  reserved  vacancies  as  a 
separate  and  distinct  group,  to  which  the  ceiling  of  50  per  cent  would 
not  apply.  Another  contrary  opinion  on  the  issue  of  seniority  led  to  an 
amended  Article  16(4A)  (by  the  85th  Amendment),  whereby  the  state 
could  provide  promotions  with  consequential  seniority  in  favour  of  the 
Schedule  Castes  and  Schedule  Tribes. 


In  a  nutshell 

NEW  DELHI.  Nov.  16. 

1.  The  Supreme  Court  today  held  valid 
the  V.  P.  Singh  Government's  decision  on 
27  per  cent  job  quotas  for  backward 

classes. 

2.  The  court  however  held  that  the 
"advanced  sections”  of  the  Socially  and 
Educationally  Backward  Classes  —  “the 
creamy  layer"  —  cannot  be  given  the 
benefit  of  reservations  because  they  no 
longer  belong  to  the  SEBCs. 

3.  The  court  struck  down  the 
Narasimha  Rao  Government  reservation 
of  an  extra  10  per  cent  for  the  poor 
people  not  covered  by  other 
reservations. 

4.  The  court  put  a  50  per  cent  overall 
ceiling  for  job  reservations  in 
Government. 

5.  The  Court  barred  reservation  in 
promotions  holding  them 
unconstitutional. 

The  court  enlarged  the  concept  of 
reservations  to  extend  benefits  to  the 
backward  classes  among  religious 
minorities. 

The  five-to-four  majority  judgment  was 
delivered  by  a  nine-judge  Constitution 
Bench  presided  over  by  the  Chief  Justice 
Mr.  M.  H.  Kania,  a  day  before  his 
retirement.  This  is  the  largest  ever  Bench 
to  be  constituted  since  1972  to  decide  a 
constitutional  issue. 


Newspaper  clipping.  The  Hindu,  1992 


The  constitutional  validity  of  the  77th,  81st,  82nd  and  85th  Amendments  were 
challenged  in  M.  Nagraj  v  Union  of  Indial*  on  the  ground  that  these  amendments 
altered  the  basic  structure  of  the  Constitution — in  particular,  the  principle  of 
equality.  The  court  upheld  the  validity  of  these  amendments,  once  again  through 
the  conceptual  framework  first  established  in  the  N.M.  Thomas  case.  The  court  held 
that  it  was  only  when  a  constitutional  amendment  sought  to  do  away  with  the  very 
quintessence  of  equality,  would  the  basic  structure  come  into  play.  Articles  16(4 A) 
and  (4B)  by  contrast,  simply  tipped  the  pendulum  a  little  towards  the  conception  of 
substantive  equality  and  away  from  formal  equality. 

At  the  same  time,  the  court  made  it  clear  that  affirmative  action  was  subject 
to  the  condition  that  the  reservations  under  Articles  16(4 A)  and  (4 B)  should  not 
exceed  the  ceiling  limit  of  50  per  cent  and  that  the  “creamy  layer”  should  remain 
excluded  from  such  reservations.  Furthermore,  if  the  state  wishes  to  grant  reservations 
under  Articles  16(4A)  and  (4B),  then  it  would  have  to  collect  quantifiable  data 
showing  the  backwardness  of  a  class  and  inadequacy  of  representation  in  public 
employment  (additionally,  the  proposed  reservation  should  not  affect  the  efficiency 
of  administration).  The  importance  of  this  was  demonstrated  recently.  When  the 
government  granted  reservation  to  the  Jat  caste  contrary  to  the  recommendations 
of  the  National  Commission  of  Backward  Classes,  the  Supreme  Court  quashed  the 
reservation  as  it  was  granted  to  a  caste  which  was  already  socially  and  economically 
uplifted.49 

Lastly,  the  93rd  Amendment  Act,  2005,  incorporated  Clause  (5)  in  Article  15 
of  the  Constitution,  which  empowered  the  government  to  make  any  provision  for  the 
advancement  of  any  socially  and  educationally  backward  classes  of  citizens,  or  schedule 
castes  and  schedule  tribes,  for  admissions  to  educational  institutions,  including  private 
educational  institutions,  aided  or  unaided,  other  than  minority  educational  institutions 
under  Article  30(1).  The  validity  of  the  Central  Educational  Institutions  (Reservation 
in  Admission)  Act,  2006,  and  the  93rd  Amendment,  2005,  was  challenged  in  Ashoka 
Kumar  Thakur  v  Union  oflndiaU  A  constitution  bench  of  five  judges  upheld  the  Act, 
subject  to  the  classification  that  in  the  enumeration  of  OBCs,  the  “creamy  layer” 

must  be  excluded  from  reservation.  And 
the  constitutional  validity  of  Article 
15(5)  was  upheld  by  a  constitution  bench 
of  the  court  in  Pramati  Educational  and 
Cultural  Trust  v  Union  of  India 51  even 
with  respect  to  admissions  in  private 
unaided  educational  institutions  (with 
the  exception  of  minority  institutions). 
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From  Our  Legal  Correspondent 

NEW  DELHI,  Nov  16 

A  special  mne-judge  Bench  of  the  Supreme 
Court  by  a  majority  today  upheld  the  27  per 
cent  reservation  for  backward  classes  ordered 
by  the  V  P  Singh  Government  but  ruled  that 
socially  advanced  persons  Ccreamy  layer} 
within  the  Socially  and  Educationally  Backward 
s  (SEBCs)  should  be  excluded  in  the  mat- 


applying  the  relevant  and  requisite  socio-econ 
orrnc  criteria  to  exclude  socially  advanced  per¬ 
sons/sections  Ccreamy  layer  )  from  Other  Back¬ 
ward  Classes  (OBCs) 

It  also  directed  the  Government  of  India,  the 
State  Governments  and  the  administrations  of 
Union  Tem tones  to  constitute,  within  four 


months  from  today,  a  permanent  body  for  enter 
taming,  examining  and  recommending  upon  re¬ 
quests  for  inclusion  and  complalnte  of  over -inclu¬ 
sion  and  under -inclusion  in  the  lists  of  OBCs  The 
advice  tendered  by  such  a  body  shall  ordinarily 
be  binding  upon  the  Government  the  judgment 
said. 

Some  States  given  time 
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TOWARDS  A  HOLISTIC  READING  OF  THE  CONSTITUTION 


As  briefly  discussed  in  the  previous  section,  in  its  early  years,  the  Supreme  Court 
held  that  the  fundamental  rights  guaranteed  by  the  Constitution  were  essentially 
separate  spheres,  operating  in  their  own  domains.  When  a  law  was  challenged,  the 
court  considered  its  object,  and  asked  which  right  the  “pith  and  substance”  of  the  law 
fell  under.  If,  for  instance,  a  group  of  people  were  preventively  detained  just  before 
they  were  about  to  make  a  speech,  they  would  have  to  show  that  their  detention 
violated  the  Preventive  Detention  Code  under  Article  22  of  the  Constitution.  They 
could  not  argue  that  their  freedom  of  speech  had  been  unconstitutionally  infringed 
under  Article  19(l)(a)  and  that  there  was  no  corresponding  justification  under  Article 
19(2). 


In  the  R.C.  Cooper  case,  the  court  began  to  move  away  from  that  understanding 
by  holding  that  an  expropriatory  law  under  Article  31  would  also  have  to  be  tested 
on  the  basis  of  whether  it  was  a  reasonable  restriction  upon  the  fundamental  right 
to  property  under  Article  19(l)(f).  However,  it  was  in  the  famous  case  of  Maneka 
Gandhi  v  Union  of  Indiav~  that  the  transformation  was  decisively  achieved.  In  this 
historical  judgment,  the  Supreme  Court  spoke  about  the  “golden  triangle”  of  the 
Constitution — Articles  14  (equality),  19  (fundamental  freedoms)  and  21  (the  right 
to  life  and  personal  liberty).  It  held  that  any  law  that  restricts  personal  liberty  must 
pass  the  scrutiny  of  procedural  due  process  and  must  answer  the  test  of  reasonableness 
under  Article  14  as  well  as  the  principles  of  natural  justice.  The  procedure  must  be 
right,  just  and  fair,  and  not  arbitrary,  fanciful  or  oppressive  (in  this  case,  the  court 

held  that  the  right  to  travel  abroad  was 
an  aspect  of  personal  liberty  under 
Article  21). 

In  the  last  40  years,  the  Maneka 
Gandhi  case  has  had  a  profound 
and  lasting  impact  upon  how  the 
Constitution  is  understood.  The 
simple  but  revolutionary  idea  that 
the  Constitution  must  be  interpreted 
thematically  and  as  a  whole,  as 
opposed  to  clause  by  isolated  clause, 
has  singularly  influenced  the  court’s 
later  jurisprudence  on  applying  the 
equality  and  equal  protection  provision 
fundamental  to  a  vibrant  democracy 
and  the  laws  enacted  in  the  country. 


Supreme 


Impounding  of  Passports: 
Court  Cautions  Executive 


FROM  Ol/R  LEGAL  CORRESPONDENT 
NEW  DELHI,  Jan,  25. 

In  what  is  uesc.  loed  in  legal  c.r- 
ties  as  a  lundrn.ii  k  case  In  me  in. 
terpretation  oi  inter-relationship  ol 
Jundamenlal  lights  minting  lo  es. 
senual  aspects  ol  pei-sunm  freedoms 
and  liberty,  a  Scvcn-Judge  Const i. 
tution  Bench  of  the  Suptcme  Court 
has.  by  a  majority  of  six  lo  one. 
i  uled  that  fundamental  personal 
freedoms  concerning  (icedom  ot 
speech  and  freedom  to  carry  on 
trade  or  business  or  profession  are 
exercisable  by  the  citizens  concern, 
cd  In  appropriate  circumstances  not 
only  inside  India  but  also  outside. 

This  Bench — the  main  judgement 
ot  which  was  delivered  by  Mr  Jus¬ 
tice  P.  N.  Bhagwatt  speaking  for 
rumsclf.  tor  Mr.  Justice  N,  L.  CnL 
walta  and  Mr.  Justice  S.  Murtu/a 
Fazl  All— also  ruled  that  if  a  State 
aciion  prevented  a  citizen  lroin 
exercising  his  freedom  ol  speech 
and  freedom  to  cany  on  trade  or 
business  even  outside  our  country, 
the  affected  citizen  could  complain 
against  such  Stale  action  lor  seek, 
mg  suitable  redress. 

The  Bench,  by  Its  five  separate 
judgments  delivered  io-da>,  held 
that,  in  view  of  a  statement  made 
by  the  Attorney-General  in  the 
course  of  arguments,  that  an  oppor¬ 
tunity  would  be  given  by  the  aulho. 
vines  concerned  under  the  Passport 
Act  to  Mrs.  Maneka  Gandhi  (petl. 
tioncr)  to  show  cause  against  the 
orders  dated  July  4  last  impounding 
her  passport,  did  “not  think 
it  necessary  to  formally  interfere" 
with  the  Impugned  orders  (Impound¬ 
ing  the  passport j.  Therefore,  the 
majority  further  said  thui  they 
were  disposing  of  the  writ  petition 
of  the  petitioner  without  formal 


judgments  were  Mr  Justice  Y.  V, 
Chnndrachud.  Mr  Justice  V  R  Kn. 
shna  Iyer  and  Mr.  Justice  P.  S 
Kuilasnm. 

In  me  main  judgement,  Mr.  Jus. 
tice  bnagudu  made  a  significant  oo. 
sorvatiun  that  "wc  iCourtj.  how¬ 
ever.  wish  to  utter  a  word  of  cau. 
t  on  to  the  passport  authority  while 
exercising  the  power  ot  refusing  or 
impounding  or  cancelling  a  pass- 
poit  The  passport  authority  would 
do  well  to  remember  that  It  Is  a 
basic  human  right  recognised  in 
Article  13  of  the  Universal  Declara¬ 
tion  of  Human  Rights  with  which 
the  passport  authority  Is  interfer¬ 
ing  when  it  refuses  or  impounds  or 
cancels  a  passport  it  is  a  highly 
valuable  right  which  is  a  part  of 
personal  liberty,  on  aspect  of  the 
.■ipnllual  dimension  of  man,  and  it 
should  not  be  lightly  interfered  with. 
Case*  are  not  unknown  where  peo¬ 
ple  have  not  been  allowed  to  go 
abroad  because  of  the  views  held, 
opinions  expressed  or  political  be. 
liefs  or  economic  Ideologies  enter- 
tained  b.v  them". 

His  Lordship,  in  th.s  context,  also 
added  that  “u  is  hoped  that  such 
cases  will  not  recur  under  a  Gov¬ 
ernment  constitutionally  committed 
to  uphold  freedom  and  liberty  but 
it  ia-well  to  remember,  at  all  times, 
that  eternal  vigilance  is  the  price 
of  liberty,  for  history  shows  that  it 
is  always  subtle  and  insidious  «*n. 
cronchmcnts  made  ostensible  for  a 
good  cause  that  imperceptibly  but 
surely  corrode  the  foundations  of 
liberty’', 

The  Chief  Justice.  In  his  judg. 
mcni  agreeing  with  the  main  judg. 
ment  observed  that  it  appeared  to 
His  Lordship,  that  "even  executive 
authorities  when  taking  adminlstra. 
live  action  which  involves  any  de¬ 
privations  of  or  restrictions  on  in. 


herent  fundamental  rights  of  citi¬ 
zens.  must  take  care  to  see  that 
justice  is  not  only  done  but  mam. 
It'Sllv  appears  to  be  done-’’.  His 
Lordship  also  added  that  "they 
(executive)  have  a  duty  to  proceed 
in  n  way  which  is  free  from  even 
the  appenronce  of  arbitrariness  or 
unreasonableness  or  unfairness  and 
they  have  to  act  in  a  manner  which 
Is  patently  Impartial  and  meets  the 
requirements  of  na'ural  justice" 

All  the  Judgments  upheld  the 
constitutional  validity  ol  Section 
10(3)  <C)  ol  the  Pasport  Act  era- 
powering  the  authorities  to  impound 
a  passport  and  ruled  that  this  pro¬ 
vision  was  not  violative  of  funda¬ 
mental  rights  relating  to  freedom 
of  speech  and  expression  and  also 
to  carry  on  trade  and  business 
under  Sub-Articles  1  (A)  and  <Gl 
of  Article  19  of  '.he  Constitution. 

But.  the  Court  also  held  that  if 
“the  direct  and  inevitable"  conse. 
quence  of  Bn  order  impounding  a 
passport  under  Section  10(3)  (C> 
was  to  interfere  with  the  freedom 
of  speech  and  expression  or  free. 
<iom  tu  carry  on  trade  or  business 
(like,  for  instance  in  cases  of  a 
musician  or  othei  performing  artist 
or  a  Journalist  or  a  professor  who 
Intend  to  go  abroad  to  exhibit  their 
skills  and  exercise  their  right  to 
practice  the  professions  concerned), 
nuch  Impounding  would  be  violative 
of  relevant  provts'ons  of  Article  10 
unless  saved  by  5  ib-Artlcles  2  or  G 
of  Article  IS  (which  specifies  the 
circumstances  in  which  rights  of 
freedom  of  speech  and  carrying  on 
trade  could  be  Interfered  with  by  a 
vulld  law  made  by  the  State). 

The  Bench  also  held  that  a  oer. 
eon  could  he  deprived  of  his  perso¬ 
nal  liberty  under  Article  21  accord, 
ing  to  the  procedure  established  by 
Jaw  but  the  procedure  must  be  fair. 


reasonably  just  and  right  and  the 
law  concerned  must  pass  the  "tests" 
of  constitutionality  under  Article  14 
(equality  Deiore  law)  as  well  as 
Uiv  oilier  applicable  clauses  concern¬ 
ed  ot  Arucie  tu  Hic-umg  with  seven 
personal  freedoms  like  freedom  nf 
speech,  movement  and  to  carry  on 
trade  etc  in  respect  ol  which  theie 
could  oe  interference  by  a  state 
action  in  circumstances  specified  in 
rhe  relevant  Clauses  under  a  valid 
law  marie  toe  the  purpose). 

The  Bench  also  reiterated  an  ear¬ 
lier  ruling  pronounced  by  the  Sup. 
remo  Court  about  a  decade  ago  that 
right  to  travel  abroad  was  a  part  of 
personal  liberty  under  Article  21  of 
tne  Constitution. 

But  the  Court  held  that  the  right 
to  go  abroad  was  not  covered  by 
Sub-Articles  1  (A)  and  l  (O)  of 
Article  19  dealing  with  freedom  of 
speech  and  freedom  lo  carry  on 
profession,  trade  or  business  etc. 

The  Court  also  said  the  right  to 
he  heard  even  In  respect  of  admi¬ 
nistrative  decisions,  which  involved 
civil  consequences,  had  been  re- 
cognised  in  favour  of  those  prejudi¬ 
cially  affected  by  those  decisions 

Therefore,  the  Court  held  that  the 
well-known  legal  principle — that  no 
one  should  be  condemned  unless 
heard — wus.  therefore,  not  excluded 
in  the  case  ot  on  order  impounding 
a  passport  under  the  Passports  Act. 

The  Court  also  said  if  it  was 
found  in  a  given  case  that  giving 
notice  to  the  holder  of  a  passport 
before  impounding  it  might  result 
In  frustrating  the  obteet  of  impound¬ 
ing  the  passport  (like  the  person 
concerned  actually  leaving  the  coun. 
trv  on  receipt  of  the  notice  Itself), 
prior  notice  might  not  he  given  but 
an  opportunity  should  be  given  im- 
mediately  ofter  the  making  of  the 
order  to  the  person  concerned  to 
make  his  or  her  submissions. 

The  post-decisional  hearing  would 
in  such  a  case  satisfy  the  concerned 
rules  of  notural  justice,  wording  to 
the  Judgment  of  the  Bench. 


Newspaper  clipping,  The  Hindu,  1978 


THE  ORIGINS  OF  PIL: 

EXPENSIVE  INTERPRETATION  OF  ARTICLE  21 


The  1980s  saw  the  Supreme  Court  embark  on  a  period  of  judicial  activism 
unparalleled  in  the  history  of  any  other  democracy  in  the  world.  India  has  a  vast 
population  of  disadvantaged  sections  of  society,  who  on  account  of  poverty,  illiteracy 
and  other  structural  and  institutional  barriers,  are  unable  to  gain  access  to  justice. 
The  court  devised  the  tool  of  public  interest  litigation  (PIL),  which  did  away  with  the 
limitations  of  locus  standi,  permitting  an  NGO,  a  public  spirited  person,  or  a  lawyer, 
for  example,  to  espouse  the  cause  of  an  individual  or  group,  who  were  unable  to 
approach  the  court  to  seek  redressal.  Initially,  the  court  adopted  a  three-pronged  test 
to  determine  the  admissibility  of  public  interest  litigation,  that  it  is  bona  fide,  in  the 
public  interest  and  that  the  affected  person  be  unable  to  move  the  court.53  In  recent 
years  however,  with  environmental  claims  and  other  similar  issues  coming  to  the 
forefront,  the  last  requirement  is  no  longer  as  rigorously  enforced. 

Public  interest  litigation,  although  not  an  invention  of  Indian  public  law, 
acquired  a  unique  dimension  in  the  jurisprudence  of  India.  The  court  sought  to  make 
the  Rule  of  Law  a  reality  for  the  downtrodden  and  under-privileged,  who  could  not 
gain  access  to  the  courts,  by  permitting  public  interest  litigations  to  be  filed  on  their 
behalf  even  by  way  of  a  letter  petition.  The  legal  doctrine  of  “jus  tertii”  which  implies 
that  nobody  except  the  affected  person  could  approach  the  courts  for  a  legal  remedy 
was  relaxed  in  public  interest  petitions.  The  rules  governing  locus  standi  developed  by 
Anglo-Saxon  jurisprudence  were  considered  to  be  unsuited  in  the  social  and  cultural 
setting  of  the  Indian  subcontinent. 

The  court  exercised  jurisdiction  under  Article  142  of  the  Constitution,  an 
unlimited  source  of  power,  to  meet  the  demands  of  justice.  The  court  compelled 
obedience  to  its  orders  through  the  power  of  contempt  drawn  from  its  inherent  powers 
as  a  court  of  record,  which  it  held  was  not  subject  to  the  limitations  and  restrictions  in 
the  law  passed  by  the  Parliament  in  the  Contempt  of  Courts  Act,  1971. 

The  innovations  also  included  procedural  developments.  One  such  development 
is  that  of  the  “continuing  mandamus”  (which  has  since  been  adopted  by  the  Supreme 
Court  of  Philippines  in  a  river  pollution  case),  through  which  the  court  oversees  and 
monitors  the  implementation  of  its  judgments.54 

The  evolution  of  public  interest  litigation  was  accompanied  by  a  substantive 
expansion  of  Article  21  of  the  Constitution.  In  plain  language,  Article  21  (Protection 
of  Life  and  Personal  Liberty)  of  the  Constitution  declares  that  “no  person  shall  be 
deprived  of  his  life  or  personal  liberty  except  according  to  procedure  established  by 
law”.  This  right  is  guaranteed  to  both  citizens  and  non-citizens  alike.  The  framers  of 
the  Constitution  had  apparently  borrowed  the  concept  of  “procedure  established  by 
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law”  from  Article  31  of  the  Japanese  Constitution.  The  Indian  Constitution  did  not 
adopt  the  American  doctrine  of  “due  process  of  law”  in  its  comprehensive  form. 

It  was  in  the  case  of  Maneka  Gandhi  v  Union  of  India, 55  as  discussed  above,  that 
the  Supreme  Court  first  adopted  a  broad  and  expansive  view  of  the  term  “liberty”  in 
Article  21,  which  provides  protection  of  individual  freedom  against  unreasonable  and 
arbitrary  curtailment  (and  included  within  its  contours  the  right  to  travel  abroad). 
After  the  Maneka  Gandhi  case,  the  court  has  expanded  the  contours  of  this  right 
through  various  decisions,  holding  that  the  right  to  life  is  not  a  right  to  mere  animal 
existence,  but  comprehends  a  multitude  of  rights,  which  guarantee  that  an  individual 
may  live  with  human  dignity. 

The  court  has  brought  every  condition  that  is  conducive  for  leading  a  better  life 
with  human  dignity  within  the  fold  of  Article  21.  Even  the  judicially  unenforceable 
directive  principles  in  Part  IV  of  the  Constitution,  which  set  out  the  aspirational  goals 
of  economic  justice  and  social  reformation,  have  been  incorporated  into  Article  21, 
such  as  the  right  to  education,  free  legal  aid,  speedy  trial,  shelter,  clean  environment, 
social  justice,  means  to  livelihood  and  human  dignity.  The  catena  of  rights  that  are 
encompassed  under  Article  21  now  include  the  right  to  go  abroad,”6  the  right  to 
reputation,5,  the  right  to  shelter,58  the  right  to  privacy,5”  the  right  to  education,60  the 
right  to  a  clean  and  healthy  environment,61  the  right  to  legal  aid  and  the  right  against 
sexual  harassment  of  women  at  the  workplace.  In  fact,  after  the  court  first  held  that 
the  right  to  education  was  part  of  the  right  to  life  under  Article  21,  the  Parliament 
expressly  acknowledged  this  by  amending  the  Constitution  to  insert  Article  21A, 
which  guarantees  education  as  a  fundamental  right . 

In  addition,  during  the  course  ol  public  interest  litigation,  the  court  framed 
guidelines  for  matters  as  diverse  as  inter-country  adoptions,62  custodial  violence63  and 
relocation  of  polluting  industries.  One  of  the  most  striking  decisions  of  the  court  is  its 
directive  to  the  government  to  reopen  the  closed  public  distribution  shops  and  supply 
the  surplus  foodgrains  through  the  public  distribution  system  to  the  people  living 
below  the  poverty  line. 

Article  21  has  also  proven  to  be  a  repository  for  the  unenumerated  but 
crucially  important  civil  and  political  rights.  A  significant  one  is  the  Supreme  Court’s 
development  of  the  right  to  privacy.  In  some  of  its  early  judgments,  the  court  suggested 
that  the  specific  omission  of  privacy,  or  a  right  against  unreasonable  searches  and 
seizures,  indicated  that  the  constitutional  framers  did  not  intend  privacy  to  be  a 
fundamental  right.64  In  Kharak  Singh  v  State  of  UP,65  Justice  Subba  Rao  dissented 
from  this  conventional  wisdom.  His  view  was  vindicated  in  Gobind  v  State  ofMP ,66 
where  the  court  engaged  in  holistic  constitutional  analysis  to  find  that  privacy  (being 
an  aspect  of  personal  liberty  as  well  as  an  essential  prerequisite  to  the  enjoyment  of 
other  rights  provided  by  the  Constitution),  was  indeed  a  fundamental  right  protected 
by  the  Constitution.  The  court  located  the  right  to  privacy  as  part  ol  “privacy-dignity 
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claims”  within  the  meaning  of  Article  21  and  extended  its  scope  to  the  intimacies 
of  home,  marriage,  procreation,  family  and  child-rearing.  Since  that  time,  the  right 
to  privacy  has  enjoyed  a  somewhat  uneven  development,  but  has  been  affirmed  in 
cases  as  diverse  as  phone-tapping  and  surveillance,67  the  right  to  control  over  personal 
information,68  and  the  right  against  unauthorised  biographies.69  An  important 
recent  development  in  this  field  was  the  Supreme  Court’s  judgment  in  Selvi  v  State 
of  Karnataka.70  The  court  held  that  the  compulsory  administration  of  narco-analysis, 
polygragh  test  (lie-detector  test)  and  Brain  Electrical  Activation  Profile  (BEAP)  test 
to  a  person  against  his  will  amounts  to  testimonial  compulsion  and  violates  the  right 
against  self-incrimination  protected  under  Article  20(3)  and  right  to  personal  liberty 
under  Article  21.  It  was  further  observed  that  mental  privacy,  which  is  an  aspect  of 
personal  liberty  under  Article  21,  is  violated  by  the  performance  of  these  tests. 


INDEPENDENCE  OF  THE  JUDICIARY 

ndependence  of  the  judiciary  is  the  cornerstone  of  a  democratic  state  governed  by 
the  Rule  of  Law.  The  preservation  of  the  independence  of  the  judiciary  is  secured 
by  various  provisions  of  the  Constitution,  which  deal  with  appointments,  salaries, 
tenures  and  other  aspects  of  the  functioning  of  the  judiciary.  For  instance,  Article  30 
provides  for  the  separation  of  the  judiciary  from  the  executive.  1  Article  121  prohibits 
any  discussion  with  respect  to  the  conduct  of  any  judge  of  the  Supreme  Court  or  of  a 
high  court  in  the  discharge  of  his  duties  in  the  Parliament.  Articles  124,  217  and  222 
ensure  judicial  independence  in  the  matter  of  appointment  of  judges  and  transfer  of 
judges  of  high  courts.  The  provisos  to  Articles  125(2)  and  221(2)  protect  the  allowances 
and  privileges  of  judges  against  any  variation  to  their  disadvantage  after  appointment. 
The  salaries  and  allowances  of  the  judges  are  debited  to  the  Consolidated  Fund  of 
India.  Articles  124(4)  and  217(l)(b)  protect  the  judges  from  being  removed  from  office, 
except  through  a  process  of  impeachment  for  proved  misbehaviour  or  incapacity.  Tffie 
motion  must  be  passed  by  a  majority  of  the  total  membership  of  each  House  and  a 
majority  of  not  less  than  two-thirds  of  the  members  of  both  Houses. 

With  respect  to  the  appointment  of  judges  to  the  Supreme  Court,  the  framers 
of  the  Constitution  rejected  both  the  British  model  of  executive  appointment  and  the 
American  model  of  senatorial  confirmation.  Article  124(2)  provides  that  every  judge 
will  be  appointed  by  the  president  after  consultation  with  such  judges  of  the  Supreme 
Court  and  of  the  high  courts  as  the  president  may  deem  necessary.  The  appointment 
of  the  Chief  Justice  of  India  is  in  accordance  with  the  principle  of  seniority,  which  has 
been  followed  to  eliminate  any  kind  of  political  interference.  This  is  imperative  since 
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the  chief  justice  exercises  a  crucial  role  in  the  appointment  of  judges  to  the  Supreme 
Court  and  the  high  courts  and  also  with  respect  to  transfer  of  judges  from  one  state 
to  another.  Indeed,  it  was  on  the  basis  of  all  these  provisions  that  the  landmark  case 
of  Kesavanada  Bharati  categorically  held  that  the  independence  of  the  judiciary  and 
judicial  review  are  part  of  the  basic  structure  of  the  Constitution. 

During  the  early  years,  the  executives  influence  appears  to  have  predominated 
in  the  consultation  process  for  the  appointment  of  judges.  There  was  persistent 
criticism  that  the  appointment  process  was  political — criticism  that  was  particularly 
sharp  during  controversies  regarding  supersession  and  transfer  of  judges  during  the 
first  government  of  Indira  Gandhi. 

The  controversy  over  judicial  appointments  has  seen  many  dimensions  before 
the  Supreme  Court.  Collectively,  these  cases  are  known  as  the  Four  Judges  cases.  In 
the  First  Judges  case,  S.P.  Gupta  v  Union  oflndiap  a  seven-judge  bench  of  the  court 
considered  whether  a  circular  issued  by  the  Union  Law  Minister,  which  recommended 
transfer  of  high  court  judges,  violated  judicial  independence.  The  court  rejected  the 
petitions.  With  reference  to  Articles  124  and  217,  the  court  took  the  view  that  the 
Chief  Justice  of  India  and  the  chief  justice  of  a  high  court  are  merely  constitutional 
functionaries  having  a  consultative  role  and  the  power  of  appointment  resides  solely 
and  exclusively  in  the  Union  Government  (acting  through  the  president).  In  this  case, 
the  view  taken  was  that  when  there  was  a  disagreement  between  the  executive  and 
the  chief  justice  over  an  appointment  or  a  transfer,  priority  should  be  given  to  the 
executive. 

This  view  however  was  challenged  right  from  its  inception  and  was  ultimately 
overturned.  In  1994,  the  Second  Judges  case73  was  filed  for  filling  up  existing 
judicial  vacancies.  The  matter  was  referred  to  a  constitution  bench  to  reconsider  the 
appointment  procedure.  The  issue  of  the  opinion  of  chief  justice  was  considered. 
The  court  reversed  the  view  taken  in  the  S.P.  Gupta  case  and  the  majority  held  that 
primacy  in  the  matter  of  appointment  of  judges  to  the  superior  courts  must  vest  with 
the  judiciary.  The  court  proceeded  to  note  that  the  recommendation  of  Chief  Justice  of 
India,  in  the  matter  of  appointment  of  judges,  is  binding  on  the  executive,  which  has 
to  be  read  into  the  word  “consult”  in  Articles  124(2)  and  217(1)  of  the  Constitution. 
On  matters  relating  to  appointments  in  the  Supreme  Court,  the  opinion  given  by 
the  chief  justice  in  the  consultative  process  has  to  be  formed  taking  into  the  account 
the  views  of  two  most  senior  judges  of  the  Supreme  Court.  The  chief  justice  was  also 
expected  to  ascertain  the  views  of  the  most  senior  judge,  whose  view  was  likely  to  be 
significant  in  adjudging  the  suitability  of  the  candidate  by  reason  of  hailing  from  the 
same  high  court. 

In  other  words,  the  court  interpreted  the  word  “consultation”  present  in  Articles 
124  and  217  to  mean  “concurrence”.  It  was  held  that  the  executive  was  bound  by  the 
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Momentous  supreme  court  verdict 

Govt,  orders  upheld 
in  judges  case 


By  Our  Legal  Correspondent 

NEW  DELHI,  December  30. 

THE,  seven-judge  constitution 
bench  of  the  Supreme  Court, 
by  a  majority  verdict,  today  up¬ 
held  the  transfer  of  the  Patna 
high  court  chief  justice,  Mr.  K. 
B.  N.  Singh,  to  the  Madras  high 
court,  non-appointment  for  Mr. 
S.  N.  Kumar  as  an  additional 
judge  of  the  Delhi  high  court  for 
a  further  term  and  the  Union 
law  minister's  circular  of  March 
18,  1981,  for  obtaining  consent 
of  the  additional  high  court  judges 
as  also  those  likely  to  be  con¬ 
sidered  for  judgeship,  to  their  ap¬ 
pointment  to  high  courts  outside 
their  states. 

Delivering  the  momentous  verdict, 
the  bench  headed  by  Mr.  Justice  P. 
N.  Bhagwati  dismissed  all  the  writ 
petitions,  some  of  which  came  to  it 
by  way  of  transfer,  challenging  Mr. 
Singhs  transfer.  Mr.  Kumar's  non- 
appointment  and  the  law  minister's 
controversial  circular. 

The  three  actions  of  the  govern¬ 
ment  under  challenge  were  upheld  by 
a  majority  with  varying  number  of 
judges  at  a  special  sitting  during  the 
winter  vacation,  approving  or  disap¬ 
proving  of  them. 

Mr.  Jbsticc  P.  N.  Bhagwati  with 
whom  Mr.  Justice  D.  A.  Desai,  who 
was  not  present,  concurred  and  some 
others  agreed  to  constitute  the  majo¬ 
rity,  ruled  that  the  action  of  the 
government  in  refusing  to  appoint 
Mr.  Kumar  as  an  additional  judge 
of  the  Delhi  high  court  was  valid. 
There  had  been  full  and  effective  con¬ 
sultation  between  the  constitutional 
functionaries  and  the  government  be¬ 
fore  the  decision  was  reached. 

Mr.  Justice  Bhagwati  6aid  that  the 
opinion  of  the  Chief  Justice  of  India 
as  a  constitutional  functionary  nas 


no  primacy  over  the  opinion  of  other 
such  functionaries  in  the  matter  of 
appointment  of  the  additional  high 
court  judges. 

While  an  additional  high  court 
judge  has  no  right  to  appointment 
for  a  further  t£rm  or  as  a  perma¬ 
nent  judge.  He  has  a  right  to  he 
considered  for  a  fresh  appointment. 
And  while  considering  such  fresh  ap¬ 
pointment,  the  government  would  be 
entitled  to  consider  all  relevant  fac¬ 
tors  except  his  performance  as  an 
additional  judge,  Mr.  Justice  Bhag¬ 
wati  said. 

RECONSIDERATION  URGED 

Mr.  Justice  A.  C.  Gupta  and  Mr. 
Justice  V.  D.  Tulzapurkar,  on  the 
other  hand,  held  as  vitiated  the  non¬ 
extension  of  Mr.  Kumar’s  terms  as 
additional  judge  of  the  Delhi  high 
court  and  directed  the  government 
to  consider  his  case  afresh. 

Mr.  Justice  Tulzapurkar  said  that 
in  Mr.  Kumar’s  case  the  chief  justice 
of  the  Delhi  high  court  had  abdicated 
his  responsibility  to  the  justice  con¬ 
stituency  by  not  putting  to  Mr.  Ku¬ 
mar  the  allegation  on  the  basis  of 
which  he  opposed  a  further  term  fer 
Mr.  Kumar.  The  non-appointment  of 
Mr.  Kumar  was  nonest  and  invalid. 
Mr.  Kumar’s  case  was  vitiated  by 
legal  tnalafxde  and  must,  therefore, 
go  back  to  the  President. 

Mr.  Justice  E.  S.  Venkataramiah 
said  that  there  had  been  full  and 
complete  consultation  in  the  case  of 
Mr.  Kumar.  The  mere  fact  that  a 
particular  letter  of  May  7  was  not 
placed  before  the  Chief  Justice  of 
India  did  not  make  consultation  in¬ 
effective. 

He  rejected  the  theory  of  con¬ 
spiracy  between  the  law  minister  and 
the  chief  justice  of  the  Etelhl  high 
court  in  Mr.  Kumar's  case. 

About  Mr.  Singh’s  transfer,  Mr. 
Justice  P.  N.  Bhagwati  ruled  that  it 


was  unconstitutional  and  void  as  a 
transfer  without  any  public  interest 
was  in  the  nature  of  a  punishment. 
The  transfer  order  was  not  preceded 
by  a  full  and  effective  consultation. 
He  and  Mr.  Justice  Desai  struck  down 
the  transfer.  Mr.  Justice  S.  Murlaza 
Fazal  Ali  also  held  that  the  transfer 
was  unconstitutional  and  not  in  the 
public  interest. 

Concurring  with  the  majority,  Mr. 
Justice  R.  S.  Pathak  ruled  that  the 
transfer  was  valid. 

Upholding  the  transfer  of  Mr.  Singh. 
Mr.  Justice  E.  S.  Venkataramiah  said 
that  consent  of  a  judge  was  not  neces¬ 
sary  for  his  transfer. 

On  the  law  minister,  Mr.  P.  Shiv 
Shankar’s  circular  to  the  stale  chief 
ministers  to  obtain  the  consent  of  the 
judges  to  transfer  outside  the  state, 
Mr.  Justice  Bhagwati  6aid  it  was  more 
in  the  nature  of  a  communication 
seeking  infoimation.  Mr.  Justice  Ven¬ 
kataramiah  held  there  was  no  infir¬ 
mity  attached  to  the  circular. 

Mr.  Justice  V.  D.  Tulzapurkar  and 
some  other  judges  in  minority  differ¬ 
ed  with  the  majority  which  upheld 
the  circular  as  not  violative  of  the 
constitution.  He  said  that  the  circu¬ 
lar  amounted  to  executive  dominance 
and  arrogance.  It  was  a  clear  case  of 
interference  -with  the  judiciary  and 
was.  therefore,  unconstitutional  and 
void. 

He  did  not  like  certain  statements 
made  by  persons  concerned  with  ihe 
transfer  of  judges.  Although  these  had 
been  reported  to  be  personal  views,  it 
had  been  noticed  that  persona!  state¬ 
ments  unobtrusively  creep  in  to  become 
government  policy.  A  fear  psychosis 
among  the  judges  was  sought  to  be 
created. 

The  court  also  upheld  the '  locus  of 
the  petitioners  who  were  lawyers  in 
filing  the  writ  petitions  by  way  of  pub- 
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Newspaper  clipping,  The  Times  of  India,  1981 

advice  of  the  Chief  Justice  of  India,  which  was  made  in  consultation  with  two  most 
senior  judges  of  the  court,  referred  to  collectively  as  the  “collegium”.  The  court  held  that 
primacy  ought  to  be  given  to  the  Chief  Justice  of  India  so  as  to  ensure  independence  of 
the  judiciary.  While  asserting  the  right  to  make  the  final  selection  for  appointment  of 
judges,  the  court  left  it  open  to  the  executive  to  raise  objections,  if  any,  to  the  proposed 
names  for  good  reasons  based  on  material  available  with  them.  However,  if  after  due 
consideration  of  the  objection  and  the  material,  the  recommendation  was  reiterated  by 
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the  collegium,  then  the  executive  would  be  bound  by  the  recommendation.  And  with 
respect  to  the  transfer  of  judges,  it  was  held  that  the  proposal  for  transfer  has  to  be 
initiated  by  the  Chief  Justice  of  India  and  that  the  ultimate  recommendation  will  be 
binding  on  the  executive. 

The  concern  of  the  executive  that  too  much  power  had  been  ceded  to  the  chief 
justice  led  to  a  presidential  reference  being  made  by  invoking  the  advisory  jurisdiction 
of  the  Supreme  Court  regarding  the  appointment  process.  This  is  known  as  the  Third 
Judges’  case.74  The  court  interpreted  the  expression  “consultation”  with  the  Chief 
Justice  of  India  to  imply  consultation  with  a  collegium  of  the  five  most  senior  judges 
of  the  apex  court.  Further,  the  requirement  of  consultation  would  include  obtaining 
the  opinion  of  the  senior  judges  in  the  Supreme  Court,  who  hail  from  the  concerned 
high  courr.  The  court  held  that  the  collegium  should  make  the  decision  by  consensus. 

With  respect  to  the  appointment  of  judges  of  the  high  courts,  the  Chief  Justice 
of  India  was  required  to  consult  the  two  most  senior  judges  of  the  Supreme  Court, 
obtain  the  opinion  of  the  chief  justice  of  the  concerned  high  court  and  also  judges 
of  the  Supreme  Court  who  are  conversant  with  the  affairs  of  that  high  court.  The 
consultation  process  required  a  participatory  consultative  process  with  a  plurality  of 
judges  to  ensure  the  selection  of  the  most  suitable  person. 

Lastly,  in  2014,  the  Parliament  amended  Articles  124  and  217  ofthe  Constitution 
by  the  94th  Amendment  Act,  and  enacted  the  National  Judicial  Appointments 
Commission  Act,  2014  (NJAC  Act),  by  which  a  National  Judicial  Appointments 
Commission  was  to  be  constituted  for  the  appointment  of  judges  to  high  courts  and 
the  Supreme  Court.  The  commission  would  comprise  the  Chief  Justice  of  India,  two 
most  senior  judges  of  the  Supreme  Court,  the  union  law  minister  and  two  eminent 
persons  to  be  appointed  by  a  committee  consisting  of  the  chief  justice,  the  prime 
minister  and  the  leader  of  the  opposition.  In  the  decision-making  process,  any  two 
members  out  of  the  six,  could  veto  the  recommendations  made  by  a  majority  of  the 
members  of  the  committee. 

The  NJAC  Act  and  the  amendments  came  to  be  challenged  before  the  Supreme 
Court.  A  five-judge  constitution  bench  of  the  Supreme  Court  declared  the  amendments 
to  the  NJAC  Act  to  be  in  violation  of  the  “independence  of  the  judiciary”  as  well  as 
the  “separation  of  powers”. 

Article  124A  brought  in  by  the  99th  Amendment,  2014,  did  not  provide 
primacy  to  the  judicial  members  in  the  commission,  as  it  included  elements  of  other 
organs  of  the  state.  Further,  the  criterion  as  to  who  the  “eminent  persons”  would  be 
was  left  vague.  Considering  the  impact  of  the  amendments  and  the  NJAC  Act  on 
judicial  independence,  the  challenge  succeeded  and  the  bench  declared  the  Act  to  be 
unconstitutional  and  ultra  vires.  As  a  consequence,  the  appointment  of  judges  by  the 
collegium  system  continues  to  operate. 
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THE  SUPREME  COURT  ON  CIVIL  RIGHTS  AND  GENDER  JUSTICE 


At  the  heart  of  the  Constitution’s  fundamental  rights  chapter  are  some  of  the  basic 
individual  rights  that  form  the  preconditions  for  human  freedom.  These  include 
the  right  to  freedom  of  speech  and  expression,  the  right  to  assembly,  association 
and  movement  and  the  right  to  freedom  of  conscience  and  religion.  In  addition, 
the  Constitution,  founded  as  it  is  upon  the  vision  of  a  multicultural  and  pluralist 
society,  also  guarantees  to  minorities  the  right  to  preserve  their  culture  and  run  their 
educational  institutions  and  the  right  of  religious  denominations  to  manage  their 
own  affairs  in  matters  of  religion.  The  Constitution  directs  the  state  (the  legislature, 
executive  and  other  state  agencies)  not  to  make  laws  (defined  very  broadly)  contrary  to 
the  fundamental  rights  and  also  enacts  that  if  any  law  violates  any  such  right,  it  would 
be  “void”  to  that  extent.  This  and  other  such  provisions  empower  the  courts,  notably 
the  Supreme  Court,  to  examine  the  validity  of  laws  and  state  policies.  Chief  Justice 
Patanjali  Shastri,  a  distinguished  jurist,  in  one  of  the  early  judgments  of  the  Supreme 
Court  said  that  the  role  of  the  court  is  that  of  “a  sentinel  on  the  qui  vive”  (“a  sentry  on 
the  alert”),  the  context  implying  that  judges  are  ever  vigilant  guardians  of  the  citizens’ 
liberties  and  freedoms.75 

Speech  and  Expression 

Tire  Supreme  Court  has  considered  many  aspects  of  the  freedom  of  speech  and 
expression  during  the  last  60  years.  Article  19(l)(a)  guarantees  the  right  to  freedom 
of  speech  and  expression  while  Article  19(2)  permits  the  state  to  impose  by  law, 
reasonable  restrictions  in  the  interests  of  public  order,  decency  or  morality,  defamation, 
contempt  of  courts  and  other  such  categories.  The  court’s  jurisprudence  can  broadly 
be  categorised  into  cases  involving  subversive  speech,  culturally  transgressive  speech, 
speech  impacting  private  rights,  freedom  of  the  press  and  the  relationship  between 
speech  and  economic  and  social  structures. 

With  respect  to  subversive  speech,  in  its  initial  years,  the  court  upheld  sections 
295A76  (religious  insults)  and  124A  (sedition)  of  the  Indian  Penal  Code  on  the 
ground  that  these  laws  were  related  to  the  state’s  aim  of  preserving  public  order.  After 
1960  however,  the  court  began  to  move  away  from  this  position  and  began  to  insist  on 
a  “proximate  connection”  between  speech  and  public  disorder.78  This  jurisprudence 
was  gradually  developed  over  the  years,  with  the  court  refining  its  test  to  a  “spark  in 
a  powder  keg”  9  and  “incitement  to  violence,”80  till  it  reached  its  apotheosis  in  the 
recent  Shreya  Singhal  v  Union  of  India, 81  where  the  court  drew  a  distinction  between 
“advocacy”  and  “incitement”  to  lawless  action  and  held  that  only  the  latter  could  be 
constitutionally  punishable. 

In  the  case  of  culturally  transgressive  speech,  the  court  has  taken  incremental 
steps  over  the  years.  Although  it  upheld  the  obscenity  law  in  196582  and  pre-censorship 
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of  cinema  in  1970, 83  it  has  also  updated  its  understanding  of  what  constitutes 
obscenity  to  include  “contemporary  community  standards”,84  and  insisted  that  the 
Censor  Board  follow  constitutional  principles  in  determining  clearances  for  films.85 
Similarly,  the  court  also  “constitutionalised”  defamation  law  when  it  held  that  in  case 
of  speech  about  “public  officials”,  it  must  be  shown  that  the  speaker  acted  with  “actual 
malice”  for  him  to  be  liable  in  civil  defamation.  The  reason  for  this  is  to  prevent  the 
“chilling  effect”,  which  impoverishes  public  discourse.86  In  2016,  the  court  upheld 
the  constitutionality  of  the  defamation  provisions  of  the  Indian  Penal  Code,  I860.87 

The  court  has  had  many  opportunities  to  discuss  the  freedom  of  the  press.  In 
Sakai  Papers  v  Union  of  India,™  where  a  newspaper  challenged  a  government  order, 
which  sought  to  regulate  such  matters  as  the  number  of  pages,  size  of  the  newspaper 
and  area  of  advertisements,  the  court  held  that  such  an  order  would  directly  impact 
Article  19(l)(a),  which  is  of  paramount  importance  under  a  democratic  Constitution. 
In  Bennett  Coleman  v  Union  of  India,™  the  court  struck  down  the  newsprint  policy 
that  imposed  restrictions  on  starting  newspapers  or  editions,  ownership  of  newspapers 
and  also  a  limitation  on  the  number  of  pages.  It  was  held  that  the  freedom  of  speech 
and  of  the  press  is  the  “Ark  of  the  Covenant  of  Democracy”  as  public  criticism  is 
essential  to  the  working  of  institutions  set  up  by  the  Constitution.  In  Indian  Express 
Newspapers  v  Union  of  India, 90  the  court  struck  down  the  imposition  of  an  import 
duty  on  newsprint  on  the  ground  of  violation  of  the  freedom  of  press  by  imposing 
a  burden  beyond  the  capacity  of  the  industry  and  also  affecting  the  circulation  of 
newspapers  and  periodicals.  It  was  held  that  the  freedom  of  press  is  the  heart  of  social 
and  political  discourse. 

Many  of  these  cases  also  involved  questions  of  social  and  economic  justice, 
such  as  the  state’s  power  to  restructure  the  marketplace  of  ideas  in  order  to  make  it 
more  equitable.  This  imperative  was  recognised  by  the  Supreme  Court  in  Secretary 
v  Cricket  Association  of  Bengal,9'  where  the  court  noted  that  the  “infrastructure”  of 
speech,  such  as  airwaves,  was  public  property  and  must  be  distributed  equitably.92 

Assembly  and  Association 

Articles  19(1) (b)  and  (c)  of  the  Constitution  guarantee  the  right  to  assemble 
peacefully  and  freedom  of  association.  Their  rights  can  be  curtailed  only  in  the  interest 
of  the  sovereignty  and  integrity  of  India,  public  order  or  morality.  In  Damayanti 
Naranga  v  Union  of  India, 93  it  was  held  that  the  right  to  form  an  association  implies 
that  the  persons  forming  the  association  have  also  the  right  to  continue  to  be  associated 
with  only  those  whom  they  voluntarily  admit  in  the  association.  This  view  was 
echoed  in  a  judgment  of  the  court  in  Andhra  Pradesh  Dairy  Development  Corporation 
Federation  v  B.  Narasimha  Reddy  and  Ors ,94  In  another  judgment,  Asorn  Rastrabhasa 
Prachar  Samiti  and  Am.  v  State  of  Assam  and  Ors,95  the  court  held  that  the  right  is 
not  confined  to  the  initial  stage  alone  and  that  “the  right  can  be  effective  only  if  it  is 
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held  to  include  within  it  the  right  to  continue  the  association  with  its  composition  as 
voluntarily  agreed  upon  by  the  persons  forming  the  association”. 

In  the  Indian  context  where  a  majority  of  people  live  in  the  villages,  the 
fundamental  right  to  form  an  association  has  greatly  contributed  to  the  development 
of  the  cooperative  movement.  In  a  debatable  judgment  in  Zorastrian  Cooperative 
Housing  Society  v  District  Registrar  of  Cooperative  Societies  (Urban)  f  it  was  held  that 
the  cooperative  movement  by  its  very  nature  is  a  form  of  voluntary  association. 

Conscience  and  Religion 

India  is  perhaps  the  world’s  most  heterogeneous  society  with  a  rich  heritage 
comprising  several  peoples  ascribing  to  their  own  cultures,  languages,  religions  and 
customs.  It  is  home  to  eight  major  religions  of  the  world.  The  Indian  Constitution 
recognises  religion  as  a  source  of  law.  With  a  view  to  protecting  the  rights  of  minorities, 
it  confers  affirmative,  social  and  cultural  rights  on  religious  groups.  It  guarantees  the 
freedom  oi  religion,  but  enables  the  state  to  regulate  religious  practices  on  certain 
limited  grounds. 

The  unique  pledge  of  the  Indian  state  is  to  treat  all  religions  equally,  which 
is  a  central  tenet  of  the  definition  of  secularism  as  understood  in  the  context  of  the 
Constitution.  Secularism  simply  means  equal  status  of  all  religions,  without  any 
preference  in  favour  of  or  discrimination  against  any  of  them. 

The  two  central  provisions  regarding  freedom  of  religion  are  Articles  25  and  26 
of  the  Constitution.  Article  25  guarantees  the  right  to  profess,  practice  and  propagate 
religion,  but  also  permits  the  state  to  regulate  economic,  financial,  political  or  other 
secular  activity  associated  with  the  religious  practice.  Article  26  guarantees  religious 
denominations,  among  other  things,  freedom  to  manage  their  religious  affairs. 

The  Constitution  therefore  guarantees  freedom  of  religion,  but  also 
acknowledges  the  imperative  of  the  state  to  pass  legislation  in  aid  of  social  reform.  To 
balance  these  competing  prerogatives,  the  Supreme  Court  has  developed  the  doctrine 
of  “essential  religious  practices”.  In  cases  involving  asserted  religious  rights  against 
regulatory  state  action,  the  court  asks  whether  the  religious  practice  sought  to  be 
regulated  is  “essential”  or  “integral”  to  the  religion.  This  is  a  threshold  enquiry,  at  the 
passage  of  which  the  court  then  asks  whether  the  challenged  law  serves  some  purpose 
of  reform  or  not.  Applying  this  test,  the  court  has  considered  a  plethora  of  cases 
involving  controls  of  administration  of  religious  property,4  religious  practices98  and 
religious  sites.94  The  court  has  also  held  that  pernicious  practices  such  as  caste-based 
discrimination  in  entry  to  temples,  enjoys  no  constitutional  protection.100 

The  importance  of  the  concept  of  secularism  and  the  Constitution’s  guarantee 
of  religious  freedom  even  against  the  dominant  public  sentiment  came  to  the  fore  in 
Bijoe  Emmanuel  v  State  of  Kerala  }m  The  three  appellants  were  school  children  who 
belonged  to  the  Jehovah’s  Witnesses,  a  worldwide  sect  of  Christians.  During  the 


morning  assembly  at  school,  the  children  stood  during  the  recitation  of  the  national 
anthem,  but  they  refused  to  sing  it  on  the  ground  that  it  was  against  the  tenets  of  their 
religious  faith.  This  belief  has  been  well-established  and  recognised  the  world  over  and 
has  been  upheld  by  various  courts  of  other  jurisdictions.  Hie  Supreme  Court  held  that 
the  refusal  to  sing  did  not  violate  the  Prevention  of  Insults  to  National  Honour  Act, 
1971.  The  court  upheld  the  right  of  an  insignificant  minority  to  retain  its  identity 
under  the  Constitution  and  maintain  its  religious  beliefs. 

In  other  judgments,  the  Supreme  Court  had  affirmed  that  secularism  is  the 
bedrock  of  the  Constitution.  In  S.R.  Bommai  and  Ors  v  Union  of  India  and  Ors,10 2  it 
held  that  in  case  a  state  government  acted  contrary  to  the  constitutional  mandate  of 
secularism  or  worse  still,  directly  or  indirectly  subverted  the  secular  principles,  that 
would  tantamount  to  failure  of  the  constitutional  machinery  and  the  state  government 
would  make  itself  liable  to  dismissal  under  Article  356  of  the  Constitution. 

Subsequently,  in  I.R.  Coelbo  v  State  of Tamil  Nadu, 103  the  court  further  expanded 
the  concept  of  secularism  and  stated  that  the  right  to  life  under  Article  21  and  the 
right  to  equality  under  Articles  14  and  15  represent  secularism  in  the  Constitution, 
thereby  expanding  the  meaning  of  secularism  from  mere  religious  rights  to  a  concept 
where  equity  and  equality  is  achieved  in  society. 


Dismissal  of  three 
BJP  Govts,  upheld 


From  Our  Legal  Correspondent 

NEW  DELHI,  March  1 1 . 

A  special  nine-judge  Bench  of  the  Supreme 
Court  has.  unanimously  upheld  the  proclama¬ 
tions  issued  by  the  President  under  Article  356 
(1)  of  the  Constitution  on  December  15.  1992 
—  dismissing  the  then  BJP  Governments  of 
Madhya  Pradesh.  Ra)asthan  and  Himachal  Pra¬ 
desh  In  the  wake  of  the  circumstances  that  fol¬ 
lowed  the  demolition  of  the  Babrt  Masjid  at 
Ayodhya  on  December  6.  1992  There  was  no 
challenge  before  the  court  against  the  proclama¬ 
tion  Issued  by  the  President  In  December.  1992 
dismissing  the  then  BJP  Government  of  Uttar 
Pradesh 

The  Bench,  through  six  separate  Judgments 
delivered  in  what  are  known  as  “Assembly  dis¬ 
solution  cases."  however,  said  the  proclamation 
Issued  by  the  President  was  subject  to  judicial 
review  In  an  appropriate  case  If  It  was  found  to 
be  malafide'  or  based  on  "wholly  irrelevant  and 
extraneous  considerations." 

No  bar  on  court 

The  Bench  also  held  that  Article  74  (21  of  the 
Constitution  was  no  bar  on  the  court  in  an  ap¬ 
propriate  cose  from  calling  upon  the  Union  of 
India  (UOl)  to  disclose  to  the  court  the  material 
upon  which  the  President  had  formed  the 
requisite  satisfaction'  In  Issuing  a  proclama¬ 
tion  under  Article  356  (1)  of  the  Constitution 
In  a  given  case. 

Arttcie  74  (21  bars  an  Inquiry  into  the  ques¬ 
tion  whether  any  and  If  so.  what  advice  was 
tendered  by  the  Council  of  Ministers  at  the 
Centre  to  the  President. 

If  and  when  a  'privilege'  from  disclosure  of 
the  material  concerned  to  the  court  is  claimed 
by  the  UOI  In  defending  a  proclamation  issued 
under  Article  356.  in  a  given  case,  it  would 
have  to  be  decided  on  Its  own  merits  under  the 
provisions  of  Section  1 2  3  of  the  Evidence  Act. 
according  to  the  majority  of  the  Judges. 

Two  ’unconstitutional' 

The  majority  of  the  Judges  also  held  thal  the 
proclamations  dated  April  21.  1989  and  Octo¬ 
ber  1 1 .  1991  and  the  action  taken  by  the  Presi¬ 
dent  in  removing  the  then  respective  Ministries 
and.  legislative  Assemblies  of  the  States  of  Kar¬ 
nataka  and  Meghalaya  "arc  unconstitutional. " 

In  the  Karnataka  rase,  the  majority  Judges 
took  the  new  that  Irrelevant  considerations  bas¬ 
ed  on  the  Governor's  report  appeared  to  have 
weighed  on  the  President  In  issuing  the  then 
proclamation  even  without  having  allowed  the 
then  Chief  Minister  lo  liHve  a  'floor  test'  of  his 
strength  In  the  Assembly 

In  the  Meghalaya  case,'  the  action  of  the 
then  Speaker  of  the  Assembly  and  the  Governor 
In  not  counting  those  MLAs  —  whose  disquali¬ 
fication'  under  nnti-defcctlon  law  was  stayed' 


by  the  apex  court  was  not  considered  by  the 
maiority  judges  as  relevant  consideration  in 
issuing  the  proclamation.' 

The  main  majority  Judgments  were  delivered 
by  Mr.  Justice  P  B.  Sawant.  speaking  for  himself 
and  Mr.  Justice  Kuldip  Singh  and  Mr  Justice  B. 
P.  Jeevan  Reddy,  speaking  for  himself  and  Mr. 
Justice  S.  C  Agrawal 

Mr.  Justice  Ratnavei  Pnndian.  the  presiding 
judge  of  the  Bench  in  his  separate  ludgment, 
agreed  with  the  reasoning  and  conclusions  con¬ 
tained  in  Mr.  justice  Jeevan  Reddy’s  ludgment 
and  also  with  most  of  the  conclusions  In  the 
Judgment  of  Mr.  lustice  Sawant. 

Mr.  Justice  A.  M.  Ahmad),  in  his  separate 
judgment,  while  largely  agreeing  with  the  con¬ 
clusions  reached  in  the  separate  Judgment  of 
Mr  Justice  K  Ramaswamy  and  also  final  con¬ 
clusion  in  Mr.  Justice  J.  S.  Vcrmn's  scparjftc 
judgment,  said  "the  proclamations  issued  and 
consequential  action  taken  against  the  States  of 
Madhya  Pradesh.  Himachal  Pradesh.  Rajasthan 
and  Karnataka  are  not  justiciable  while  the 
proclamation  issued  In  connection  with  Megha¬ 
laya  may  be  vulnerable  but  It  is  not  necessary 
to  Issue  any  order  or  direction  In  that  behalf  as 
the  issue  is  no  more  live  in  view  of  the  subse¬ 
quent  developments  thal  have  taken  place  in 
that  State  after  fresh  election." 

Mr.  Justice  J.  S.  Vcrma,  In  his  separate  Judg¬ 
ment  speaking  for  himself  and  Mr  Justice 
Yogeshwar  Dayal,  said  "this  separate  opinion  is 
occasioned  by  the  fact  that  in  oar  view  the  area 
of  justiciability  is  even  narrower  than  that  indi¬ 
cated  in  the  elaborate  opinions'  (delivered  by 
the  majority  Judgment). 

Mr.  Justice  Vcrma.  in  his  ludgment.  also  not¬ 
ed.  that  "only  the  Meghalaya  case  is  justiciable 
and  that  proclamation  was  Invalid  while  those 
relating  to  Madhya  Pradesh.  Himachal  Pradesh. 
Rajasthan  and  Karnataka  are  not  Justiciable 
and  that,  however,  in  view  of  the  subsequent 
elections  held  In  Meghalaya  that  is  no  longer  a 
live  issue  and  therefore,  there  is  no  occasion  to 
grant  any  substantial  relief  even  In  that  case." 
Test  of  Proclamation 

Mr  Justice  Ramaswamy.  said  "the  satisfac¬ 
tion'  reached  by  the  President  for  issuing  the 
proclamation  under  Article  356  must  be  tested 
only  on  those  grounds  of  unconstitutionally 
(namely.  legal  malafides  or  high  irrationality  I  in 
the  exercise  of  the  discretion  to  issue  Presiden¬ 
tial  proclamation," 

But,  the  |udge  added  thal  the  satisfaction'  of 
the  President  "cannot  be  tested  on  the  grounds 
that  the  material  which  enabled  him  lo  reach 
the  satisfaction  was  not  sufficient  or  adequate" 

Mr  Ramaswamy  also  said  "the  traditional 
parameters  of  judicial  review"  cannot  be  ex¬ 
tended  to  the  area  of  exceptional  and  extraordi¬ 
nary  powers  exercised  under  Article  356. 

The  majority  )udges  said  that  when  a  prtma 


facie  case  was  made  out  in  the  challenge  in  a 
'proclamation',  the  'burden'  was  on  the  UOl  to 
prove  that  Che  relevant  material  did  In  fact  exist 
and  such  material  might  be  In  the  report  of  the 
Government  or  other  than  the  report 

The  also  noted  that,  having  regard  to  clause 
(3)  of  Article  356.  it  would  not  be  permissible 
for  the  President  to  exercise  powers  under  sub¬ 
clauses  (a),  (b)  and  (c)  of  clause  (1).  "to  take 
Irreversible  actions  (like  dissolution  of  a  State 
Legisative  Assembly  in  a  given  case  of  procla¬ 
mation)  till  atleast  both  Houses  of  Parliament 
had  approved  of  the  proclamation  within  a  per¬ 
iod  specified  in  Article  3  56. 

If  the  proclamation  is  held  Invalid  in  a  given 
case,  the  majority  pointed  out,  then  notwith¬ 
standing  the  fact  that  it  is  approved  by  both 
Houses  of  Parliament  it  would  be  open  to  the 
court  to  restore  "the  status  quo  ante"  to  the 
issuance  of  proclamation  and  hence  to  restore 
the  Legislative  Assembly  and  the  Ministry, 

The  majority  ludges  also  said  that  while  re 
storing  the  status  quo  ante'  It  would  be  open 
for  the  court  to  mould  relief  suitably  and  declare 
as  valid,  actions  taken  by  the  President  till  that 
date. 

All  the  judgements  emphasised  that  "secular¬ 
ism  is  one  of  the  basic  features  of  the  Constitu¬ 
tion". 

The  Judges,  while  on  this  aspect,  also  said 
that  politics  and  religion  cannot  be  mixed  "  and 
"any  State  Government  which  pursues 
unsccular  policies  or  unsecular  course  of  action 
acts  contrary  to  the  constitutional  mandate  and 
renders  Itself  amenable  to  action  under  Article 
356  of  the  Constitution”. 

While  freedom  of  religion  Is  guaranteed  under 
the  Constitution  to  all  persons  in  India,  from  the 
point  of  view  of  the  State,  "the  religion,  faith  or 
belief  of  a  person  is  immaterial",  the  judges  not¬ 
ed. 

To  the  State,  ail  arc  equal  and  are  entitled  to 
be  treated  equally  and  in  matters  of  State,  relig¬ 
ion  has  no  place  and  "no  political  party  can 
simultaneously  be  a  religious  party",  the  ludges 
noted. 

All  the  Judgements,  in  allowtng  appeals  from 
the  Union  of  India  against  the  Judgement  of  the 
Madhya  Pradesh  High  Court,  set  aside  the  rul¬ 
ing  striking  down  as  invalid  the  Presidential 
proclamation  issued  on  December  15. 1992  dis¬ 
missing  the  then  BJP  Government  at  the  State. 
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Newspaper  clipping,  The  Hindu,  1994 


ONE  OF  THE  MAJOR  CASUALTIES  of  the  Indian 

constitutional  system  has  been  its  federal  structure. 
While  legislative  powers  are  divided  and  financial 
ones  are  allocated  so  that  the  provinces  can  self-govern 
with  ease,  the  presence  of  the  central  government’s 
representative  in  a  gubernatorial  role  has  failed  to 
provide  the  stability  that  it  ought  to.  Right  from 
Prime  Minister  Jawaharlal  Nehru’s  interference  in 
Punjab  in  June  1951  to  the  events  of  Uttarakhand  and 
Arunachal  Pradesh  in  2016,  the  exercise  of  emergency 
powers  under  Article  356  has  taken  place  115  times. 
Needless  to  say,  most  of  these  impositions  have  been 
arbitrary,  unnecessary  and  wholly  inconsistent  with 
the  purposes  for  which  the  provision  was  created.  A 
glance  at  the  graph  above  would  show  the  sudden  fall  in  the  proclamations  of  president’s  rule  from  1994  onwards. 
While  it  had  become  a  regular  and  discordant  feature  of  the  pre-liberalisation  era,  its  use  came  to  be  discouraged  as 
a  direct  consequence  of  one  of  the  Supreme  Court’s  most  important  judgments. 

SOMAPPA  RAYAPPA  BOMMAI 

S.R.  Bommai  was  born  in  the  undivided  Dharwad  district  in  1924.  After  completing 
his  education  in  law,  he  was  critical  in  the  creation  of  Karnataka  state  from  parts  of  the 
erstwhile  provinces  of  Mysore,  Madras  and  Bombay.  A  popular  leader,  he  was  elected  often 
to  the  Upper  and  Lower  Houses  of  the  bicameral  Karnataka  legislature,  eventually  forming 
the  Janata  Party  along  with  J.H.  Patel,  Ramakrishna  Hegde  and  Deve  Gowda,  all  of  whom 
would  eventually  go  on  to  become  chief  ministers  of  the  state  and  the  last  of  whom  would 
go  on  to  become  prime  minister.  It  was  in  fact  in  the  wake  of  Hegde’s  resignation  as  chief 
minister  that  Bommai  came  to  head  the  Janata  government  in  Karnataka  in  August  1988. 
Barely  eight  months  later,  a  member  of  the  legislative  assembly  (MLA)  from  the  Janta  Dal  wrote  to  the  governor 
and  presented  him  with  letters  from  19  other  MLAs  who  had  lost  faith  in  the  Bommai  government  and  were 
withdrawing  their  support.  "This  led  to  the  governor,  P.  Venkatasubbaiah,  writing  to  the  president  and  stating  that 
the  chief  minister  had  lost  the  confidence  of  the  assembly  and  recommending  the  imposition  of  president’s  rule. 

The  fact  that  seven  of  these  19  MLAs  eventually  claimed  to  support  Bommai  and  that  Bommai  himself  had 
offered  to  undergo  a  floor  test  seemed  to  have  no  impact  on  the  governor  or  the  president.  After  he  was  once  again 
intimated  by  the  governor  that  seven  MLAs  had  withdrawn  their  letters  claiming  to  oppose  Bommai,  the  president 
accepted  Venkatasubbaiah ’s  suspicion  that  Bommai  had  influenced  the  retraction  and  went  ahead  with  issuing  the 
proclamation  of  President’s  Rule  on  20  April  1989.  Bommai,  without  hesitation  approached  the  high  court,  which 
applied  the  existing  conservative  dictum  in  the  state  of  Rajasthan  and  concluded  that  the  governor’s  decision  could 
not  be  faulted.  Against  this,  Bommai  approached  the  Supreme  Court,  where  he  was  joined  by  several  other  deposed 
governments,  including  the  states  where  the  Bharatiya  Janta  Party  (BJP)  was  at  the  helm  when  the  Babri  Masjid  was 
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demolished.  To  eventually  decide  the  issue  de  hors  the  dictum  in  Rajasthan,  a  bench  of  nine  judges  was  constituted 
to  declare  the  law  on  the  scope  of  an  Article  356  challenge. 

At  least  two  previous  commissions — that  of  Justice  RV.  Rajamannar  appointed  by  the  state  of  Tamil  Nadu 
and  that  of  Justice  R.S.  Sarkaria  by  the  central  government — had  frowned  on  the  manner  in  which  Article  356 
had  been  abused  in  the  past.  Clearly  this  was  not  what  had  been  intended  by  Ambedkar  when  he  explained  the 
provision  in  the  Constituent  Assembly  thus:  “Whether  there  is  good  government  or  not  in  the  province  is  not  for 
the  centre  to  determine.  I  am  quite  clear  on  the  point.”  Justice  Rajamannar’s  Commission  had  in  fact  recommended 
the  repeal  of  the  provision  because  its  repeated  use  had  proved  its  author  wrong,  because  Ambedkar,  in  the  same 
debate,  had  also  said,  “the  proper  thing  we  ought  to  expect  is  that  such  articles  will  never  be  called  into  operation 
and  that  they  would  remain  a  dead  letter.” 

As  the  bench  spoke  through  six  separate  opinions,  there  was  some  initial  doubt  about  whether  clear  principles 
could  be  gleaned  from  the  judgment.  However,  these  were  soon  allayed,  as  the  court  made  it  clear  that  it  had  the 
power  to  not  only  review  a  proclamation  under  Article  356  but  also  examine  the  material  on  which  advice  was 
tendered  by  the  council  of  ministers  to  the  president.  In  fact,  the 
court  went  further  to  establish  that  as  the  exercise  under  Article 
356  was  an  exceptional  one,  normally  granting  precedence  to 
a  floor  test,  an  interim  stay  of  a  proclamation  was  possible  and 
that  if  found  vulnerable,  the  government  would  be  restored. 

Separately,  as  far  as  the  BJP  governments  were  concerned,  the 
court  was  unanimous  in  allowing  the  proclamations  to  stand, 
declaring  the  important  role  of  secularism  at  the  heart  of 
the  Constitution.  These  far  reaching  findings  have  no  doubt 
brought  about  some  succour  to  a  long-suffering  federal  system, 
but  the  nation  is  still  quite  some  distance  away  from  the  ideals 
on  which  it  was  built. 

As  far  as  Bommai  was  concerned,  his  victory  proved  to  be 
pyrrhic.  The  judgment  arrived  five  years  too  late  and  elections 
had  already  been  held,  thereby  rendering  the  reversal  of  the  high 
court  ruling  with  no  positive  consequence  for  him.  Bommai 
served  in  the  Upper  House  of  Parliament  twice  during  that 
decade  and  held  the  crucial  portfolio  of  minister  for  human 
resources  in  that  period.  After  the  split  in  the  Janata  Dal,  he 
formed  the  All  India  Progressive  Janata  Dal,  which  was  ill-fated, 
predating  his  own  demise  in  2007  by  three  years.  A  cricket 
aficionado  who  helped  organise  matches  and  equipment  in  his 
native  Hubli,  he  carried  his  zeal  into  administration  as  well.  It 
is  a  pity  that  petty  politics  did  not  permit  him  full  play  of  his 
abilities,  but  the  principles  laid  down  in  the  verdict  that  bears 

his  name  has  saved  many  a  state  government  from  a  similar  fate.  Newspaper  clipping,  The  Times  of  India,  1994 


Tiling  also 
binding  on  caste 


By  Rakesh  Bhalnagar 

The  Times  of  India  News  Service 
NEW  DELHI,  March  12. 

IN  its  pathbreaking  judgment  on 
the  use  of  Article  356,  the 
supreme  court  has  declared  that 
even  the  use  of  caste  besides 
religion  in  elections  by  any  recog¬ 
nised  political  party  would 
amount  to  “corrupt  practice”, 
thus  warning  certain  political 
parties  against  “sabotage”  of  the 
basic  features  of  the  Constitution. 

The  verdict  assumes  ex¬ 
traordinary  significance  given  the 
present  political  trends  in  the 
country;  where  quite  a  few  leading 
political  parties  use  both  religion 
and  caste  for  influencing  the  elec¬ 
torate. 

Holding  that  secularism  and 
equality,  among  others,  were  the 
basic  features  of  the  constitution, 
a  nine-judge  bench  in  its  555-page 
historic  verdict  delivered  yester¬ 
day  said  section  123(3)  of  the 
Representation  of  the  People  Act 
prohibits  the  “use  of  religion  or 
caste  in  politics." 

Elborating,  Mr  Justice  K. 
Ramaswamy  in  his  separate  140- 
page  verdict  said  the  provision 

declares  that  “promotion  or  at¬ 
tempt  to  promote  violence  and 
hatred  between  different  classes  of 
citizens  on  grounds  of  religion  or 
caste”  for  better  prospects  at  the 
hustings  was  a  corrupt  electoral 
practice. 


tional  mandate  and  negates  the 
abiding  faith  and  solemn  re¬ 
sponsibility  and  dutyundertaken 
to  uphold  the  constitution  and 
laws  after  they  are  registered”. 

The  court  has  already  upheld 
the  dissmissal  of  the  three 
erstwhile  BJP  ruled  governments 
in  Madhya  Pradesh,  Rajasthan 
and  Himachal  Pradesh  following 
the  demolition  of  the  Babri 
mosque  and  its  aftermath.  The 
BJP  governments  were  rightly 
dismissed  amidst  lurking  fear  in 
the  mind  of  minorities  in  their 
respective  states  that  they  would 
not  enjoy  confidence  and  feel  safe 
under  the  crcumstances,  the  court 
noted  whilst  approving  the  dis¬ 
solution  of  the  three  assemblies. 

Coming  to  the  intermixing  of 
religion  and  politics,  the  court 
noted  that  “  there  can  be  no 
democracy  if  anti-secular  forces 
are  allowed  to  work  (for)  dividing 
followers  of  different  religious 
faith  flying  at  each  other’s 
throats”. 

“The  ‘Allah’  of  Muslims  is  the 
same  as  the  God  of  Christians  and 
‘Ishwara’  of  Hindus”  ,  observed 
the  court  while  clearing  the  mis¬ 
taken  impression  that  secularism 
means  respect  for  no  religion. 
Religion  is  a  matter  of  one’s 
personal  belief  and  mode  of 
worship,  while  secularism  “oper 
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Minority  Rights 

The  Constitution  safeguards  the  rights  of  minorities  to  preserve  their  culture, 
language  and  religion.  Article  29  (1)  states  that  “any  section  of  citizens  having  a 
distinct  language,  script  or  culture  of  their  own  shall  have  the  right  to  preserve  the 
same”.  Article  30(1)  provides  that  “all  minorities  shall  have  the  right  to  establish 
and  administer  educational  institutions  of  their  choice,  based  on  either  religion  or 
language”. 

The  term  “minority”  is  not  defined  in  the  Constitution.  In  ordinary  language, 
it  means  a  “non-dominant”  group,  which  may  be  political,  religious,  linguistic,  etc.10"* 
The  court  dealt  with  minority  rights  for  the  first  time  in  Kerala  Education  Bill"1”  and 
held  that  a  “minority”  refers  to  a  non-dominant  group  in  terms  of  populace,  that  is,  a 
group  which  forms  less  than  50  per  cent  of  the  people.  In  DAV  College,  Jallandhar  v 
State  of  Punjab, 106  the  court  held  that  minority  status  is  to  be  determined  in  relation 
to  the  particular  impugned  legislation.  If,  for  instance,  it  is  a  state  law,  the  minorities 
have  to  be  determined  in  relation  to  the  state’s  population. 

In  Ahmedabad  St  Xavier’s  College  Society  v  State  of Gujarat, 10  the  court  took  the 
view  that  Articles  29  and  30  are  not  mutually  exclusive.  The  recognition  or  affiliation 
of  a  minority  institution  to  a  university  is  necessary  for  meaningful  exercise  of  the 
right  to  establish  and  administer  educational  institutions.  The  right  to  conduct  and 
manage  the  affairs  of  the  institution  is  subject  to  permissible  regulatory  measures. 
Thus,  the  court  held  that  the  Constitution  not  only  guarantees  minority  rights,  but 
also  guarantees  the  ancillary  prerequisites  that  make  the  right  effective. 

It  was  this  conceptual  framework  that  allowed  the  court  to  hold  in  St  Stephens 
College  v  University  of  Delhi 108  that  the  state’s  requirement  of  compulsory  affiliation  to 
a  university  could  not  deprive  a  minority  institution  of  its  status  of  minority  character. 
The  court  then  held  that  St  Stephen’s  College,  being  a  minority  institution,  could 
formulate  its  own  method  for  admission.  Even  a  minority  institution  receiving  aid 
from  the  state  could  reserve  50  per  cent  of  its  intake  from  the  minority  community.109 

At  the  same  time  however,  as  in  many  other  areas  of  Part  III,  the  rights  in 
question  often  come  into  strain  with  legitimate  state  goals.  The  tension  between  the 
minority  right  of  administration  of  educational  institutions  on  the  one  hand  and 
the  state  regulatory  regime  on  the  other  came  to  the  fore  in  T.M.A.  Pai  v  State  of 
Karnataka.'w  In  the  T.M.A.  Pai  case,111  an  11-judge  bench  held  that  any  regulation 
framed  in  the  national  interest  must  necessarily  apply  to  all  educational  institutions, 
whether  run  by  the  majority  or  the  minority.  Such  a  limitation  must  necessarily  be 
read  into  Article  30.  On  this  basis,  an  aided  minority  educational  institution  would 
be  entitled  to  have  the  right  to  admit  students  belonging  to  its  specific  minority  group, 
but  at  the  same  time  would  be  required  to  admit  a  reasonable  percentage  of  non¬ 
minority  students. 

While  holding  that  the  rigid  percentage  prescribed  by  the  St  Stephen’s  College 
case  could  not  be  stipulated,  the  court  left  it  to  the  authorities  to  prescribe  a  reasonable 
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percentage  having  regard  to  the  type  of  institution,  population  and  educational  needs 
of  minorities.  The  court  further  observed  that  the  right  to  admit  students  is  an  essential 
facet  under  Article  30  and  the  state  government  or  university  may  not  be  entitled  to 
interfere  with  this  right  so  long  as  the  admission  to  the  unaided  minority  educational 
institution  is  on  a  transparent  basis  and  the  requirements  of  Article  335  (efficiency) 
are  met.112  So  far  as  the  statutory  provisions  regulating  the  facets  of  administration 
are  concerned,  in  case  of  an  unaided  minority  educational  institution,  the  regulatory 
measure  of  control  should  be  minimal  and  the  conditions  of  recognition  and  affiliation 
to  a  university  or  board  have  to  be  complied  with;  however,  in  the  matter  of  day-to- 
day  management,  the  institution  would  have  the  freedom  to  administer  without  any 
external  control. 

Gender  Justice 

The  Constitution  guarantees  to  all  persons  equality  before  law  and  specifically 
prohibits  discrimination  on  grounds  of  sex.  In  the  light  of  a  long  history  of  patriarchy 
however  as  well  as  deeply  unequal  personal  laws,  these  constitutional  guarantees  are 
not  enough  standing  on  their  own.  In  order  to  be  made  meaningful,  the  issue  of  gender 
equality  has  needed  active  intervention  from  the  Supreme  Court  at  times.  This  is 
demonstrated  in  some  landmark  judgements  related  to  maintenance  rights,  prevention 
of  sexual  harassment  at  the  workplace,  prevention  of  female  foeticide,  women’s  rights 
within  live-in  relations,  prevention  ol  domestic  violence  and  transgender  rights. 

Right  to  Maintenance 

In  Mohd  Ahmed  Khan  v  Shah  Banom  (the  famous  Shah  Bano  case),  the  question 
before  the  court  was  whether  section  125  of  the  Code  of  Criminal  Procedure  could 
be  invoked  for  maintenance  of  divorced  Muslim  wives,  given  that  a  separate  law,  the 
Muslim  Personal  Law  (Shariat)  Application  Act,  1937,  already  existed.  The  Supreme 
Court  held  that  there  was  nothing  in  the  Muslim  personal  law  that  conflicted  with  the 
statutory  provisions  for  maintenance.  The  court  arrived  at  its  conclusion  by  beginning 
the  judgment  with  a  Pladith  of  doubtful  veracity  and  proceeding  with  the  observation 
that  “there  can  be  no  greater  authority  on  this  question  than  the  Holy  Quran”.  Tire 
decision  came  under  a  lot  of  criticism  and  there  was  greater  resentment  against  the 
court  allocating  to  itself  the  right  and  the  authority  to  interpret  the  Quran. 

Accordingly,  the  government  codified  the  law  on  Muslim  wives’  right  to 
maintenance  in  order  to  override  the  judgment  in  Shah  Bano.  The  new  act  was 
challenged  in  the  Danial  Latifi  v  Union  of  IndiaUA  case  as  being  in  violation  of  the 
right  of  Muslim  women  to  obtain  statutory  maintenance  beyond  the  iddat  period  (as 
laid  down  in  the  Shah  Bano  case).  While  the  court  upheld  the  constitutional  validity 
of  the  act,  it  nonetheless  preserved  the  rights  given  to  a  Muslim  divorcee  woman  by 
invoking  Articles  14,  15  and  21  of  the  Constitution. 
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THE  SHAH  BANO  CASE 

In  April  1985,  it  was  an  advocate  who  found  himself  on  the  wrong  side  of  a  judicial  flashpoint.  Mohammad 
Ahmad  Khan  had  commenced  his  law  practice  before  Independence  after  obtaining  a  law  degree  in  Bahrain  and 
set  up  home  with  his  wife  Shah  Bano  in  Indore.  His  second  marriage  to  one  of  Shah  Banos  cousins  had  strained  a 
marriage  that  had  already  borne  the  couple  five  children.  Forty-three  years  of  marriage  had  been  completed  when 
Khan  moved  Shah  Bano  out  to  a  nearby  shanty  with  their  three  sons.  As  their  daughter  Siddiqua  Ahmed  later 
recounted,  a  furious  Shah  Bano  is  said  to  have  warned  Khan:  “Vakilsaab,  if  I  go  to  court,  you  will  never  be  able  to 
wear  your  black  coat  again.” 

Sure  enough,  in  April  1978,  at  the  not  so  young  age  of  62,  Shah  Bano  moved  the  judicial  magistrate  under 
section  125  of  the  Code  of  Criminal  Procedure  (CrPC),  1973,  for  an  order  of  maintenance  from  Khan  of  Rs  500  per 
month.  Khan’s  reaction  was  to  summarily  divorce  her  under  the  Muslim  custom  and  then  to  argue  that  he  had  paid 
maintenance  for  two  years  to  her  and  also  deposited  an  amount  of  Rs  3,000  for  the  period  of  the  iddat  (“waiting” 
after  the  death  of  the  husband  or  divorce).  When  the  magistrate’s  order  of  Rs  25  per  month  was  enhanced  by  the 
high  court  to  Rs  179.20,  Khan  ill-advisedly  petitioned  the  Supreme  Court. 

Although  the  applicability  of  section  125  to  the  Muslim  community  had  been  settled  by  earlier  judgments  of 
the  court,  a  division  bench  of  the  court  had  felt  that  the  earlier  interpretations  wrongly  trumped  the  applicability 
of  the  Muslim  personal  law  and  ought  to  be  reconsidered.  It  was  thus  that  a  Constitution  bench  headed  by  Chief 
Justice  Y.V.  Chandrachud  came  to  consider  the  question  of  whether  the  obligation  under  the  CrPC  could  be  subject 
to  the  Muslim  personal  law,  if  in  fact  there  was  a  conflict  between  the  two.  After  a  detailed  analysis  of  the  law  on 
the  points  and  adverting  to  the  holy  texts,  the  court  rejected  the  appellant’s  contentions  claiming  the  overriding 
effect  of  the  Muslim  personal  law  and  the  equating  of  mehr  (the  bride’s  property  at  marriage)  as  an  entitlement  on 
divorce  and  thus  sustained  the  correctness  of  the  two  previous  decisions  of  the  court.  Significantly,  in  its  concluding 
remarks,  the  court  expressed  its  hope  that  a  uniform  civil  code  as  envisaged  in  Article  44  would  soon  become  a 
reality,  thereby  alleviating  the  burden  cast  on  the  courts  of  reconciling  the  gaps  between  the  various  personal  laws. 

The  issue  became  important  to  the  entire  country  in  the  aftermath  of  this  judgment.  While  Shah  Bano’s  kohl- 
lined  visage  was  emblazoned  across  the  newspapers,  the  Congress  government  was  quick  to  applaud  the  progressive 
nature  of  the  judgment.  However,  it  was  not  long  before  the  government  made  a  U-turn  after  sensing  the  mood  of 
its  electorate.  Going  the  whole  hog,  the  Muslim  Women  (Protection  of  Rights  on  Divorce)  Act,  1986,  was  pushed 
through  the  Parliament  with  the  avowed  aim  of  negating  the  judgment,  resulting  in  the  resignation  of  its  minister 
Arif  Mohammed  Khan,  who  had  earlier  been  deputed  to  welcome  the  judgment  in  Parliament. 

The  Act  itself  eventually  came  to  be  challenged  in  a  batch  of  cases  led  by  Danial  Latifi,  who  was  Shah  Bano’s 
lawyer  in  her  celebrated  case.  Although  the  Act  had  served  to  placate  the  radical  members  of  the  Muslim  Personal 
Law  Board,  when  the  constitution  bench  came  to  interpret  its  language  in  2001,  it  restored  the  impact  of  the  Shah 
Bano  verdict,  requiring  only  that  the  entire  maintenance  amount  be  paid  as  a  lump  sum  within  the  iddat  period. 

Shah  Bano  had  passed  away  in  1992,  unbowed  and  untouched  by  the  political  maelstrom  unleashed  by 
her  actions.  A  simple  woman  who  wanted  nothing  more  than  her  legal  entitlement  to  live  with  dignity,  she  too 
withstood  substantial  pressure  from  within  her  community  to  just  give  up.  While  her  progeny  continue  to  reside  in 
the  bylanes  of  Indore,  her  name  will  always  remind  us  of  a  woman’s  struggle  against  injustice  that  eventually  led  to 
her  prediction  coming  true.  Her  husband  never  wore  a  black  coat  again. 
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Sexual  Harassment  at  the  Workplace 

In  the  absence  of  a  law  dealing  with  this  crucially  important  area,  the  Supreme 
Court  framed  guidelines  to  protect  women  from  sexual  harassment  at  the  workplace. 
The  first  significant  judgment  was  delivered  in  the  case  of  Rupan  Deol Bajaj  v  Kanwar 
Pal  Singh  GillP 5  The  court  held  that  women’s  rights  against  sexual  harassment  could 
not  be  considered  to  be  “petty  issues”  and  revived  a  complaint  filed  by  a  woman  under 
section  354116  of  the  Indian  Penal  Code  against  the  accused.  Subsequently,  judicial 
activism  in  gender  justice  reached  its  pinnacle  in  Vishaka  v  State  of  Rajasthan ."  The 
court  provided  the  first  authoritative  definition  of  the  term  “sexual  harassment” 
in  India,  and  framed  guidelines  by  relying  on  the  Convention  on  the  Elimination 
of  All  Forms  of  Discrimination  against  Women  (CEDAW),  to  which  India  is  a 
signatory.  Since  there  was  a  statutory  vacuum,  the  court  relied  upon  CEDAW  to 
frame  guidelines  under  Article  141,  which  became  applicable  throughout  the  country 
and  were  enforceable  in  both  the  public  and  the  private  sector.  The  judgment  created 
a  forum  for  redressal  of  such  grievances  and  became  the  precursor  to  the  enactment 
of  the  Sexual  Harassment  of  Women  at  Workplace  (Prevention,  Prohibition  and 
Redressal)  Act,  2013. 


Guidelines  to  prevent  Female  Foeticide 

The  court  has  framed  stringent  guidelines  in  Centre  for  Enquiry  into  Health  v 
Union  of  India  and  Orsn&  to  prevent  the  social  evil  of  female  foeticide,  which  is  prevalent 
in  certain  backward  areas  of  the  country.  It  was  found  that  despite  the  enactment  of  the 
Prenatal  Diagnostic  Techniques  (Regulation  and  Prevention  of  Misuse)  Act,  1994,  by 
the  Parliament,  it  had  not  been  implemented  by  the  central  and  state  governments.  The 
court  issued  directions  to  all  the  appropriate  authorities  concerned,  including  the  central 
supervisory  board  to  ensure  strict  implementation  of  the  act. 


Muslim  divorcee’s  right  to  maintenance 


From  Our  Legal  Correspondent 

NEW  DELHI.  April  21 

In  a  judgment  of  "far-reaching  importance" 
the  Supreme  Court  today  ruled  that  a  divorced 
Muslim  woman  was  entitled  to  maintenance 
horn  her  former  husband  as  long  as  she  re¬ 
mained  unmarried  and  could  not  maintain  her¬ 
self.  The  five-judge  constitution  Bench  held  that 
Section  125  of  the  Criminal  Procedure  Code 
(Liability  of  a  person  of  sufficient  means  to  main¬ 
tain  h«  wife,  children  and  parents  etc)"  is  truly 
secular  in  character '  and  that  the  clause  "which 
defines  wife  as  including  a  divorced  wife  con¬ 
tains  no  words  of  limitation  to  justify  exclusion 
of  Muslim  women  from  Its  scope.” 

The  Chief  Justice.  Mr.  Y.  V.  Chandrachud 
(who  delivered  the  judgment  of  the  Bench)  dis¬ 
missed  a  criminal  appeal  from  A  Muslim 
husband  (a  practising  advocate)  against  a 
judgment  of  the  Madtya  Pradesh  High  Court 
enhancing  the  amount  of  maintenance  payable 
»o  his  divorced  Muslim  wife  to  Rs  1 79.20  from 
a  "princely  Rs.  25"  awarded  by  an  Indore  First 
Class  Judicial  Magistrate.  He  said  “the  religion 
professed  by  a  spouse  or  spouses  has  no  place 
in  the  scheme  of  these  provisions"  (Section  125 
and  127  of  Cr  PO  which  deal  with  "alteration 
of  allowance  In  specified  circumstances"  and 
“whether  the  spouses  are  Hindus  or  Muslims. 
Christians  or  Pars  is,  pagans  or  heathens  Is 
wholly  irrelevant  in  the  application  of  these  pro¬ 
visions’'. 


Common  civil  code:  "A  common  cvM  code 
will  help  the  cause  of  national  integration  by 
removing  disparate  loyalties  to  laws  which 
have  conflicting  ideologies  and  no  community 
is  likely  to  beM  the  cat  by  making  gratuitous 
concessions  on  this  issue' .  the  Bench  pointed 
out  end  added  that  "a  belief  seems  to  have 
gained  ground  that  it  is  for  the  Muslim  commun¬ 
ity  to  take  a  lead  in  the  matter  of  reforms  of 
their  personal  laws". 

"Unquestionably"  the  State  “has  legislative 
competence"  to  bring  in  a  uniform  cMI  code, 
and  "we  (Court)  understand  the  difficulties  in¬ 
volved  in  bringing  persons  of  different  faiths 
and  persuations  on  a  common  platform",  the 
Bench  noted. 

Court  as  reformer  In  this  context  it  added 
that  inevitably  the  role  of  the  reformer  was  to 
be  assumed  oy  the  courts  because  rt  was  be¬ 
yond  the  "endurance  of  sensitive  minds  to 
allow  injustice  to  be  suffered  when  it  is  so 
palpable". 

"But",  the  Bench  commented  "piecemeal  at¬ 
tempts  of  courts  to  bridge  the  gap  between 
personal  lews  cannot  take  the  place  of  a  com¬ 
mon  civil  code"  and  "justice  to  all  is  a  far  more 
satisfactory  way  of  dispensing  justice  than  jus¬ 
tice  from  case  to  case". 

Explaining  why  the  religion  professed  by  a 
spouse  had  no  place  in  the  scheme  of  Sections 
125  and  127,  the  Bench  pointed  out  that  See¬ 


the  husband  that,  according  to  Muslim  personal 
law.  his  liability  to  provide  for  maintenance  of 
His  divorced  wife  was  limited  to  the  period  of 
"Jddat"  despite  the  fact  she  was  unable  to  main¬ 
tain  herself 

The  E^ench  noted  that  the  true  position  was 
that  if  the  divorced  Muslim  wife  was  able  to 
maintain  herself,  only  then  the  husbands  liabi¬ 
lity  to  provide  maintanenoe  for  her  ceased  with 
the  expiration  of  the  period  of  Iddat 

The  Bench  also  negatived  a  plea  that  a  Mus¬ 
lim  wife  was  not  entitled  to  maintenance  under 
Section  125  because  of  Section  127  (3)  (B) 
which  empowers  a  magistrate  to  cancel  the 
order  of  maintenance  if  the  divorced  wife  re¬ 
ceived  "the  whole  of  the  sum  (like  'mahr'  or 
dowry  in  the  case  of  a  Muslim  husband)  which, 
under  any  customary  or  personal  law  applic¬ 
able  to  the  parties,  was  payable  on  such 
divorce". 

The  Court  held  that  “mahr  is  not  a  sum 
which,  under  the  Muslim  personal  law.  is  pay¬ 
able  on  divorce"  and  that  if  mahr'  was  an 
amount  which  the  Muslim  wife  was  entitled  to 
receive  from  her  husband  in  consideration  of 
the  marriage,  that  was  the  very  opposite  of 
the  amount  being  payable  in  consideration  of 
divorce.  "No  amount  which  is  payable  in  con¬ 
sideration  of  the  marriage  can  possibly  be  des¬ 
cribed  as  an  amount  payable  m  consideration 
of  a  divorce",  it  declared. 

In  rtiufvwJnn  nf  fh®  anrv»al  th®  Court  cairt 


Newspaper  dipping,  The  Hindu,  1985 
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Live-in  Relationships  and  Domestic  Violence 

The  Supreme  Court  has  been  progressive  in  dealing  with  live-in  relationships 
in  the  absence  of  legislation.  As  early  as  in  1979,  a  three-judge  bench  in  Badri  Prasad 
v  Dy  Director  of  Consolidation 119  relaxed  the  rigid  insistence  on  proof  of  a  formal 
marriage  by  according  legal  validity  to  a  live-in  relationship  of  50  years  of  a  couple 
and  held  that  there  exists  a  strong  presumption  in  favour  of  the  existence  of  marriage, 
if  a  couple  has  been  cohabiting  for  such  a  long  period  of  time. 

More  recently,  in  Indra  Sarma  v  V.K.V.  Sarma}2'2  the  court  ruled  that  while  a 
live-in  relationship  may  be  viewed  as  “immoral  ”,  it  does  not  amount  to  an  offence. 
Deviating  from  the  orthodox  interpretation  of  what  constitutes  a  marriage,  the  court 
accepted  that  a  relationship  where  the  marriage  had  not  been  validly  performed  could 
still  in  certain  circumstances  be  held  valid. 

Rights  of  Transgenders 

The  transgender  community  has  long  been  subject  to  harassment  and  violence. 
Recognising  the  human  problem,  in  the  landmark  NALSA  judgment,  the  Supreme 
Court  granted  the  status  of  “Third  Gender”  to  the  transgender  community.  The  court 
ruled  that  transgenders  are  entitled  to  the  benefits  of  reservation  as  enjoyed  by  socially 
and  educationally  backward  classes.121 


ROLE  IN  STRENGTHENING  CONSTITUTIONAL  DEMOCRACY 

The  Supreme  Court  has  been  at  the  centre-stage  in  strengthening  other  independent 
institutions  such  as  the  Central  Election  Commission,  the  Central  Vigilance 
Commission  and  ensuring  fairness  in  legislative  proceedings.  In  a  decision,122  it  was 
held  that  the  power  of  superintendence,  direction  and  control  of  elections  exercised 
by  the  Election  Commission  “are  the  broadest  terms.  Myriad  maybes,  too  mystic  to 
be  precisely  presaged,  may  call  for  prompt  action  to  reach  the  goal  of  free  and  fair 
election.”  Ibis  decision  became  the  building  block  for  later  enunciation  in  judgments 
expanding  the  role  of  the  commission  in  ensuring  smooth  and  fair  elections  in  the 
country.  Earlier,  the  court  had  ruled  that  during  the  conduct  of  election,  no  dispute 
could  be  entertained  by  courts,  in  consonance  with  provisions  of  the  Constitution.123 
Later  decisions  held  that  the  power — exercised  reasonably  and  soundly  within  the 
power  granted  to  it — by  the  Election  Commission  in  the  conduct  of  elections  in 
ordering  a  repoll,  cancelling  one  etc.  would  not  be  interfered  by  courts.  Similarly, 
the  orders  of  the  Election  Commission  in  sound  exercise  of  discretion,  recognising/ 
derecognising  political  parties,  were  examined.  The  powers  of  the  commission  were 
delineated  in  these  judgments.124 
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THE  PRESIDENT  OF  INDIA  AS  A  SUPREME  COURT  WITNESS 

The  election  of  YV.  Giri  as  the  fourth  President  of  India  is  significant  in  the 
political  history  of  independent  India  as  it  led  to  a  split  in  the  Congress  party. 
The  prime  minister,  Indira  Gandhi,  supported  his  candidature  against  the  official 
candidate  of  the  Congress  party,  Neelam  Sanjeeva  Reddy  (later  the  sixth  President 
of  India).  Gandhi’s  rebellion  against  “party  bosses”  saw  the  consolidation  of  her 
position  in  the  party  and  her  emergence  as  a  forceful  leader. 

President  Giri’s  election  also  saw  election  petitions  being  tried  in  the  Supreme 
Court  for  the  first  time,  with  several  persons  challenging  his  election.  The  court 
recorded  oral  evidence  for  the  first  time  and  a  tape-recorder  was  also  played  in  court 
for  the  first  time.  In  another  “first”,  a  president  himself  came  to  court  to  depose  as  a 
witness  in  support  of  his  case. 

Initially,  Giri  had  sought  an  exemption  from  appearance  in  court  and  wanted  to  be  examined  by  a  court 
commissioner.  The  court  accepted  his  request  but  had  made  it  clear  that  the  examination  on  commission  at 
Rashtrapati  Bhavan  would  be  open  to  the  public  in  consonance  with  the  principle  of  “open  justice”.  Giri  then 
decided  that  he  would  appear  in  court. 

He  appeared  before  the  Supreme  Court  on  two  days,  20 
and  21  April  1970.  He  was  given  a  seat  on  the  judges’  dais  and 
the  additional  courtesy  of  a  glass  of  water  and  a  glass  of  juice 
were  extended  to  him.  As  he  entered  the  court  after  the  judges 
had  taken  their  seats,  he  greeted  the  judges  with  a  “namaste”. 

The  judges  did  not  return  the  greeting. 

Contemporary  newspaper  accounts  of  the  president’s 
appearance  in  court  record  that  at  the  end  of  two  days  of 
testimony,  he  thanked  the  judges  for  their  courtesy,  walked 
down  from  the  podium,  shook  hands  with  the  two  counsel 
who  had  cross-examined  him  and  with  his  own  counsel, 
greeted  the  others  with  folded  hands  and  left. 

The  election  petitions  against  Giri  were  dismissed  by  the 
court  by  a  short  order  on  11th  May,  1970,  before  the  summer 
recess  of  the  court.  Detailed  reasons  followed  in  judgments 
which  were  delivered  on  14  September  1970.  There  were  59 
hearings  in  the  case.  A  total  of  116  witnesses  was  examined:  55 
on  behalf  the  petitioners  and  61  on  behalf  of  Giri.  Normally, 
costs  of  litigation  are  awarded  to  the  successful  party  but  the 
court  did  not  award  costs  to  Giri,  taking  the  view  that  the  case 
was  not  a  frivolous  one  and  that  incorrect  evidence  had  been 

given  by  witnesses  on  both  sides.  Newspaper  clipping.  The  Times  of  India,  1970 


SUPREME  COURT 
GIVES  GIRI 
A  CLEAN  CHIT 

Part  in  distribution  of 
pamphlet  not  proved 

NEW  DELHI,  September  14. 

T^HE  Supreme  Court  has  given  the  President,  Mr.  V.  V.  Giri, 
A  a  clean  chit  declaring  lhat  it  had  not  been  proved  by  those 
who  challenged  his  election  that  he  connived  at  the  distribution 
during  the  election  campaign  of  a  pamphlet  defaming  his  rival, 
Mr.  N.  Sanjiva  Reddy. 

All  the  five  judges  who  heard  the  historic  case  for  50 
days  in  January  to  May  are  unanimous  in  this  opinion. 
Four  of  the  judges  have  held,  in  addition,  that  the  pamphlet 
bad  not  materially  affected  the  result  of  the  election. 

The  majority  opinion  of  three  handed  down  by  the  presid¬ 
ing  judge,  Mr.  S.  M.  Sikri,  said  the  pamphlet  did  have  “some 
effect”  but  the  vast  majority  of  the  electors  were  “able  to  throw 
off  the  effect  of  the  pamphlet 
and  vote  according  to  their  own 
personal  wish  or  according  to 
the  mandate  of  their  party.” 


“There  was  no  landslide  against 
Mr.  Sanjiva  Reddy,"  Ihe  judgment, 
expressing  the  view  also  of  Mr. 
Justice  J.  M.  Shelat  and  Mr.  Jus¬ 
tice  C.  A-  Vaidialingam,  noted. 

The  judges  noted  that  Mr.  Reddy 
had  received  268  first  preference  and 
92  second  preference  votes  of  M.P.s 
and  would  have  been  elected  with  just 
26  more  votes  from  M.P.S. 

The  court  had  set  aside  four  peti¬ 
tions  challenging  Mr.  Giri's  election 
before  the  summer  vacation  on  May 
1  |  —iust  three  days  after  the  conclu- 


Lucknow  on  August  10,  l%9,  to  bring 
undue  influence  on  Uttar  Pradesh  legis¬ 
lators. 

Mr.  Giri  was  cleared  also  of  two 
related  charges. 

The  majority  judgment  said  the 
charge  that  Mr.  Giri  had  repeatedly 
stated  during  the  campaign  that  "a 
man  of  character  and  integrity  should 
have  been  selected"  as  the  Congress 
candidate,  thereby  implying  that  Mr. 
Sanjiva  Reddy  was  not  a  man  of 
character,  had  not  been  substantiated. 

It  also  said  that  there  was  no  evi¬ 
dence  that  Mr.  Giri  had  sounded  any 
of  the  Central  Ministers  to  influence 
those  electors  as  were  not  amendable 
to  his  own  p4^,uasion. — P.T.I. 


President  V.V.Giri 
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INDIAN  CONTRIBUTIONS  TO  INTERNATIONAL  TRIBUNALS 


B.N.  RAU  made  an  exemplary  contribution  as  a  civil  servant  in  India  (as  discussed  in  the  fifth  chapter),  B.N. 
Rau,  also  made  a  mark  internationally.  Having  been  the  constitutional  advisor  to  the  Indian  Constituent 
Assembly,  he  served  as  an  advisor  to  the  Burmese  Government  in  the  drafting  of  their  Constitution.  He 
represented  India  at  the  United  Nations  and  was  a  member  and  vice  president  of  the  International  Law 
Commission.  He  crowned  his  illustrious  career  with  a  term  as  a  judge  of  the  International  Court  of  Justice. 
After  Rau  died  in  November  1953,  in  its  obituary  reference  in  the  Lok  Sabha,  the  Parliament  of  India  paid 
him  a  standing  tribute. 


JUSTICE  P.  GOVINDA  MENON  served  as  a  judge  of  the  Supreme  Court  for 
just  over  a  year  from  1  September  1956  to  16  October  1957.  He  was  judge  of  the 
Madras  High  Court  from  July  1947  to  30  August  1956.  Before  his  appointment  as  a 
high  court  judge,  he  was  the  chief  Indian  prosecutor  in  the  Tokyo  military  tribunal 
which  adjudicated  on  the  accused  and  military  commanders  in  Japanese  war  crimes 
from  April  to  September  1946. 

NAGENDRA  SINGH  was  an  Indian  Civil  Service  officer  who  served  as  secretary  to  the  president  and 
in  several  other  Union  ministries.  He  was  a  member  of  the  International  Law  Commission  from  1967  to 
1972.  He  was  a  judge  ol  the  International  Court  of  Justice  from  1973  to  1988,  its  vice  president  from  1976 
to  1979  and  its  president  from  1985  to  1988,  till  his  death. 

RAGHUNANDAN  SWARUP  PATHAK  was  appointed  as  a  judge  of  the  Allahabad  High  Court  in  1962; 
he  later  served  as  the  Chief  Justice  of  Himachal  Pradesh.  On  20  February  1978,  he  was  appointed  a  Supreme 
Court  judge;  on  21  December  1986,  he  was  appointed  the  Chief  Justice  of  India.  He  resigned  as  chief  justice 
in  1989  on  his  appointment  as  a  judge  of  the  International  Court  of  Justice,  serving  in  this  capacity  till  1991. 


The  Supreme  Court’s  ruling  in  the  Association  for  Democratic  Reforms 
case126  that  the  voter  has  a  right  to  know  the  antecedents  of  the  candidates  based 
on  interpretation  of  Article  19(l)(a)  of  the  Constitution,  that  freedom  of  speech 
and  expression  includes  the  fundamental  right  to  know  the  relevant  antecedents  of 
the  candidates  contesting  the  elections  furthered  democracy  in  that  every  voter’s 
right  to  informed  choice,  has  been  given  effect  to.  The  court,  in  a  judgment,126 
ruled  the  right  to  the  choice  of  every  voter  in  an  election  includes  the  right  to 
indicate  “none  of  the  above”  (NOTA),  that  is,  not  vote  for  any  candidate — a 
choice  hitherto  not  recognised. 
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RADHA  BINOD  PAL, 

born  in  1886,  had  a  brilliant 
academic  career.  He  was 
a  Calcutta  University 
scholar  in  mathematics  and 
constitutional  law,  going  on 
to  obtain  a  doctorate  in  1924. 

He  was  a  professor  at  the 
University  Law  College  from 
1923  to  1936  and  later  served 
as  Vice  Chancellor  of  the 
Calcutta  University.  In  1924, 
he  was  awarded  a  doctorate  in 
law.  He  is  the  only  person  to 
have  been  appointed  Tagore 
Law  Professor  more  than 
once,  delivering  the  Tagore 
Law  Lectures  thrice.  Pal  was  A  memorial  to  Justice  Radhabinod  Pal  in  Japan.  Photo:  Christoph  Rademacher, 

a  judge  of  the  Calcutta  High  Associate  Professor,  Waseda  University,  School  of  Law,  Tokyo 

Court  from  1941  to  1943.  In  1944,  he  was  appointed  the  Vice  Chancellor  of  Calcutta  University.  He  was  the 
Indian  member  appointed  to  the  International  Military  Tribunal  for  the  Far  East  in  Tokyo  for  the  trial  of 
Japanese  war  crimes  committed  during  the  Second  World  War.  He  registered  the  lone  but  powerful  dissent, 
questioning  the  legitimacy  of  the  tribunal  and  its  rulings,  as  according  to  him,  it  was  not  concerned  with 
impartial  justice  but  a  desire  for  retribution.  He  ruled  that  none  of  the  defendants  were  guilty.  This  brought 
him  worldwide  acclaim  as  a  defender  of  personal  liberty  and  human  rights.  The  Yasukuni  Shrine  and  the 
Kyoto  Ryozen  Gokoku  Shrine  in  Japan  include  monuments  dedicated  to  Pal  by  the  grateful  Japanese  people. 
He  was  also  a  judge  of  the  Permanent  Court  of  Arbitration  at  Hague.  He  died  in  July  1967. 


The  Supreme  Court  has  over  the  years  evolved  into  a  very  powerful  constitutional 
court.  It  has  come  to  occupy  a  position  of  preeminence  among  the  three  organs  of  the 
state  as  the  protector  of  the  rights  of  the  people  of  India.  The  court  has  fulfilled  its  role 
as  the  “sentinel  on  the  qui  vive”  in  a  democracy.  It  has  safeguarded  the  Rule  of  Law 
in  one  of  the  most  populous  democracies  in  the  world  and  has  played  a  pivotal  role 
in  the  preservation  of  the  democratic  and  secular  structure  of  the  nation.  The  court 
has  not  hesitated  to  innovate  and  improvise  remedies  so  that  the  fundamental  rights 
guaranteed  by  the  Constitution  do  not  remain  a  teasing  illusion  to  the  disadvantaged 
segments  of  society. 
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The  Nagpur  High  Court  was  established  on  9  January  1936  by  letters  patent  issued  by  King  Emperor  George  V.  The  building  now 
houses  a  bench  of  the  Bombay  High  Court.  One  of  the  most  impressive  court  buildings  in  India,  its  resemblance  to  the  Rashtrapati 
Bhavan  (formerly  the  Viceroy's  House)  is  striking.  This  can  be  attributed  to  it  architect  H.A.N.  Medd,  who  was  also  associated  with  the 
construction  of  the  imperial  capital  in  New  Delhi.  Like  the  Rashtrapati  Bhavan,  the  court  buildings  facade  is  marked  by  an  imposing 
dome ,  grand  entrance  and  colonnaded  verandahs.  Photo:  Vinay  Thakur 
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I  THE  GUARDIANS  OF  JUSTICE: 
THE  HIGH  COURTS 
UNDER  THE  CONSTITUTION 


With  the  advent  of  Indian  Independence  and  the  framing  of 
the  Constitution,  the  judicial  structure  of  the  new  republic 
underwent  a  substantial  overhaul.  Under  the  Constitution, 
each  state  of  the  Union  would  have  a  jurisdictional  high  court 
as  its  apex  judicial  body.  However,  the  India  of  1947  or  1950 
looked  very  different  from  the  India  of  today.  In  1956,  there  was  a  massive  reorganisation 
of  states  along  linguistic  lines.  The  Northeast  underwent  its  own  reorganisation  in  1970. 
In  the  last  two  decades,  a  number  of  new  states  have  been  carved  out  in  central  India. 
Each  of  these  momentous  political  events  has  had  an  impact  on  the  judicial  structure,  with 
the  setting  up  of  new  high  courts,  the  splitting  up  of  old  high  courts  and  accompanying 
controversies  over,  for  instance,  whether  decisions  of  the  old  high  court  are  binding 
on  the  new.  The  constitutional  era  added  a  new  dimension  to  the  high  courts’  role  as 
the  unifiers  of  law  for  each  state  in  respect  of  local,  state  legislation;  at  the  same  time, 
applying  constitutional  values  and  principles  in  the  enforcement  of  rights  of  citizens  and 
institutions  in  their  interactions  with  each  other.  Thus,  the  courts  are  now  invested  with 
the  wide  power  to  issue  writs  for  the  enforcement  of  constitutional,  legal  and  public 
duties,  on  state  and  public  agencies  as  well  as  those  engaging  in  public  functions.  In  the 
exercise  of  these  newly  conferred  powers,  the  high  courts  have  guarded  liberties,  spelled 
out  or  delimited  powers  of  various  departments  and  agencies,  interpreted  and  sometimes 
struck  down  laws,  awarded  compensation  and  granted  other  relief  appropriate  to  the 
case.  The  writ  jurisdiction — under  Article  226  of  the  Constitution  of  India — is  of  wide 
amplitude;  wider  than  the  jurisdiction  of  the  Supreme  Court  to  enforce  fundamental 
rights,  under  Article  32;  it  has  been  held  to  be  so  in  Dwarkanath the  Supreme  Court 
pithily  remarked  that  it  “confers  a  wide  power  on  the  High  Courts  to  reach  injustice 
wherever  it  is  found”.  All  high  courts  are  usually  final  courts  of  appeal  in  the  state.  A 
few  high  courts  (Calcutta,  Bombay,  Madras,  Delhi  and  Himachal  Pradesh)  additionally 
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have  original  civil  jurisdiction  to  try  and  decide  disputes  (suits/causes)  of  particular 
subject-matter  or  all  civil  cases,  above  a  pecuniary  limit.  All  high  courts  are  courts  of 
first  instance,  which  try  and  decide  disputes  of  elections  to  the  state  assemblies  and  to  the 
Parliament.  Simultaneously,  the  original  criminal  jurisdiction  that  some  high  courts  had 
(Calcutta,  Bombay,  Madras  and  Patna)  was  abolished. 

The  journey  of  Indian  high  courts  has  been  tumultuous  not  only  with  respect 
to  the  churning  of  state  boundaries,  but  also  as  the  first  ports  of  call  for  important 
constitutional  matters.  Many  of  the  most  famous  Supreme  Court  judgments  have 
had  their  origins  in  the  high  courts.  It  was  the  high  courts  that  delivered  a  significant 
blow  to  Prime  Minister  Indira  Gandhi’s  Emergency,  by  holding  en  masse  that  the 
right  to  life  and  personal  liberty  could  not  be  erased  during  an  Emergency.  It  is  the 
high  courts  that  have  often  pushed  the  boundaries  of  jurisprudence,  by  striking  down 
statutes  on  novel,  almost  radical  understandings  of  rights. 

The  contribution  of  the  high  courts  is  not  only  with  regard  to  the  development 
of  jurisprudence,  but  also  with  regard  to  the  creation  and  development  of  the  finest 
legal  minds  at  the  bar  and  the  bench,  most  of  whom  start  out  by  practicing  at  high 

courts.  It  would  be  almost  impossible  to  enumerate 
the  number  of  great  Indian  lawyers  and  judges,  who 
spent  a  significant  number  of  their  years,  practicing  or 
adjudicating  at  their  local  high  court. 

Any  discussion  of  the  history  of  judicial 
institutions  in  India  then  will  not  be  complete  without 
an  account  of  the  high  courts:  their  histories  and  their 
formation,  their  significant  judgments  and  the  men  and 
women  who  would  go  on  to  become  major  figures  of 
our  legal  history.  This  chapter  attempts  to  present  such 
an  account. 


The  High  Court  of  Punjab  and  Haryana  is  a 
modernist  building  designed  by  Le  Corbusier,  the 
famous  French  architect,  as  part  of  the  planned  city 
of  Chandigarh.  Photo:  Vinay  Thakur 


286  CHAPTER  VII! 


THE  HIGH  COURTS 


Allahabad 

At  the  time  of  Independence,  the  Allahabad  and  the  Oudh  High  Courts  were 
functioning  separately.  By  the  United  Provinces  High  Courts  Amalgamation  Order, 
they  were  merged  into  the  High  Court  of  Allahabad  and  B.  Malik  was  its  first  chief 
justice.  The  Allahabad  High  Court  continues  to  have  a  bench  at  Lucknow.  Until 
recently,  its  seat  used  to  be  in  a  building  that  combines  Rajasthani  and  Mughal 
architecture  and  is  also  valuable  as  a  heritage  site. 

The  famous  presidential  reference  in  In  Re:  Keshav  Singh1  had  its  origins  in 
Allahabad,  with  the  case  against  the  arrest  warrants  of  two  high  court  judges,  issued 
by  the  state  legislature,  originally  being  fought  at  the  Allahabad  bar.1  And  while  that 
was  one  instance  when  the  High  Court  of  Allahabad  was  at  the  centre  of  a  high- 
stakes  contest  between  the  Parliament  and  the  judiciary  (with  the  judiciary  standing 
steadfast  in  suspending  the  arrest  warrants  issued  by  the  legislature),  the  other  major 
legal  battle  which  engulfed  not  just  the  court,  but  also  the  entire  country  was  the 
challenge  by  Raj  Narain  to  the  election  of  Indira  Gandhi,  the  sitting  Prime  Minister. 
A  single  judge  of  the  court  allowed  the  petition  and  annulled  her  election.  Many  have 
described  this  judgment  as  one  that  shook  a  nation;  it  forms  the  subject-matter  of  a 
book4  and  is  also  discussed  in  the  previous  chapter. 

While  these  are  the  famous  cases,  other  instances  abound.  The  Allahabad  and 
eight  other  high  courts  held  that  fundamental  rights,  including  Article  21  (right  to  life 
and  personal  liberty)  of  the  Constitution,  cannot  be  suspended  during  an  Emergency. 
It  was  this  proposition  that  was  ultimately  reversed  by  the  Supreme  Court  in  the 
controversial  ADM  Jabalpur  case5  (which  is  now  widely  accepted  to  be  an  incorrect 
decision  and  which  has  been  corrected  by  amending  Article  359  to  ensure  that  Article 
21  can  never  be  suspended  during  an  emergency).  V.K.S.  Chaudhary  later  went 
on  to  serve  as  Advocate  General  of  Uttar  Pradesh  before  the  same  Allahabad  High 
Court.  Apart  from  this,  in  Narendra  Singh  Gaur  v  State  of  UP,6  the  court  took  on  the 
executive  again,  staying — through  an  interim  order — the  action  of  the  governor  in 
dismissing  a  validly  elected  government. 

The  court  has  also  delivered  important  judgments  in  other  areas  of  law. 
In  ITC  Ltd  v  State  of  UP,7  it  upheld  the  right  of  Uttar  Pradesh  to  impose 
a  compensatory  entry  tax.8  In  the  area  of  the  prisoners’  rights,  it  has 
held  that  an  inordinate  delay  in  the  imposition  of  the  death  sentence 
breaches  Article  21  of  the  Constitution,9  and  in  the  realm  of  gender 
justice,  it  has  upheld  the  right  of  women  students  to  access  the  libraries 
of  the  Aligarh  Muslim  University.10 


The  pre-Independence  emblem  of  the  Allahabad  High 
Court.  It  depicts  the  lion  and  the  unicorn  of  the  royal  coat- 
ofarms  of  the  United  Kingdom.  Photo:  Vinay  Thakur 
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Left:  The  High  Court  of  Allahabad  was  one  of  the  first  high  courts  to  be  established  in  India  in 
1869.  It  was  originally  founded  as  the  High  Court  offudicature  of  the  Northwestern  Provinces. 
The  palatial  building  that  houses  the  High  Court  was  designed  by  Colonel  Peile  of  the  Public 
Works  Department  with  local  stone  and  marble  from  Makrana  in  present-day  Rajasthan.  Local 
craftsmanship  is  highlighted  in  the  use  of  design  motifs  such  as  arches  decorated  with  intricate 
latticework.  Top:  Chief  Justice’s  Courtroom.  Above:  The  heritage  building  includes  a  network 
of  vast,  airy  corridors  and  verandahs.  Right:  A  ceremonial  chair  for  the  judges  of  the  Allahabad 
High  Court.  Photos:  Vinay  Thakur 


Facing  page  above:  Chief  Justice's  Chamber,  Allahabad 
High  Court.  Facing  page  below:  A  spacious  corridor. 
Note  the  arches  that  form  the  facade  as  well  as  the  stone 
patterned flooring. 

This  page,  above:  The  central  courtyard.  Left:  Jaali-work 
above  a  cusped  arch.  Such  design  details  distinguish  the 
Allahabad  High  Court  building.  Photos:  Vinay  Thakur 
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The  Bombay  High  Court 
building  is  a  magnificent 
example  of  "Indo-Gothic” 
architecture  built  of  black 
stones.  It  was  designed  by 
Colonel J.A.  Fuller  and 
was  completed  at  a  cost  of 
approximately  Rs  16  lakhs. 

Photo:  Vinay  Thakur 


Bombay 

The  High  Court  of  Bombay  is  one  of  the  three  high  courts  that  constituted  the 
original  “charter  trinity”  (the  other  two  being  Madras  and  Calcutta)  as  is  discussed  in 
the  third  chapter.  In  some  form  or  another,  whether  as  the  mayor’s  court  of  the  18th 
century,  the  Supreme  Court  of  Judicature  ol  rhe  early  19th  century,  the  High  Court 
of  Judicature  in  British  India  or  finally,  as  the  High  Court  of  Bombay,  it  has  existed 
for  more  than  two  and  a  half  centuries. 

The  transition  of  the  Bombay  High  Court  from  the  colonial  era  to  that  of 
Independence  was  seamless.  On  14  August  1947,  the  last  British  Chief  Justice  of  the 
Court,  Sir  Leonard  Stone,  unfurled  the  tricolour.  When  the  Supreme  Court  of  India 
was  established  soon  afterwards,  its  first  Chief  Justice,  H.J.  Kania,  was  a  former  judge 
of  the  Bombay  High  Court.  Since  that  time,  the  Bombay  High  Court  has  sent  up  to 
eight  Chief  Justices  of  India  to  the  Supreme  Court. 

The  Bombay  High  Court  itself  has  often  been  the  first  port  of  call  for  deciding 
important  constitutional  issues.  Its  judgments  in  State  of  Bombay  v  Narasu  Appa  Mali" 
and  Ratilal  v  State  of  Bombay'2  were  the  first  judgments  by  any  post-constitutional 
court  to  consider  rhe  scope  of  religious  freedom  under  the  Constitution  and  to  develop 
what  has  now  come  to  be  known  as  the  “essential  religious  practices  test”.  In  fact, 
the  judgment  in  the  Narasu  Appa  Mali  case,  which  concerned  the  constitutionality 
of  bigamy  prohibition  law,  was  delivered  by  Chief  Justice  M.C.  Chagla.  He  also 
delivered  a  judgment  upholding  the  Bombay  Prevention  of  Excommunication  Act, 
which  had  been  enacted  to  curtail  the  power  of  religious  leaders  to  excommunicate  his 
followers.1'  However,  on  this  point,  he  was  overruled  by  the  Supreme  Court. 

In  two  judgments,  set  apart  from  each  other  by  about  30  years,  the  court  upheld 
the  value  of  contrarian  opinions  in  a  democracy  wedded  to  personal  liberties.  In  both 
cases,  the  views  of  Gopal  Godse  about  the  reasons  for  Mahatma  Gandhi’s  assassination 
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and  of  Nathuram  Godse,  Mahatma  Gandhi’s  assassin,  were  sought  to  be  projected 
in  two  separate  works.  The  first  was  a  Marathi  publication,  Gandhi  -  Hatya  ani  Mee 
(Gandhi  -  Assassination  and  I)  and  the  English  translation  of  the  second  work — a 
play,  /  am  Nathuram  Godse  Speaking.  The  government’s  orders  of  forfeiture  of  these 
works  and  ban  to  their  circulation  were  set  aside.  In  both  cases,  full  benches  decided 
that  the  expression  of  the  author’s  ideas  were  protected  speech,  even  if  distasteful 
or  objectionable  to  some.  The  court  stressed  on  the  value  of  dissent  and  plurality  of 
views  in  a  democracy  as  well  as  the  need  to  protect  them,  stating  in  the  second  case 
that  “The  law  does  not  have  to  accept  the  views  which  have  been  expressed  by  the 
petitioner  in  the  play  in  order  to  respect  the  right  of  the  petitioner  as  a  playwright  to 
express  those  views”.1*1  In  another  judgment,  the  court  held  that  the  arbitrary  rejection 
of  a  film  from  screening,  in  the  state-owned  TV  channel,  Doordarshan,  without 
disclosing  any  reasons,  infringed  the  filmmaker’s  right  to  share  his  production,  which 
dealt  with  violence  in  Punjab  and  attempts  of  individuals  to  restore  harmony,  the 
memory  of  the  legendary  martyr  Bhagat  Singh  playing  a  central  role  in  the  film.18 
A  seminal  judgment  of  the  Supreme  Court,  arose  in  an  appeal  from  the  decision  of 
the  court.  The  question  was  whether  a  prize  competition  scheme  was  a  lottery  and 
whether  the  right  of  the  citizen  could  include  business  in  lotteries.  The  Bombay  High 
Court  said  that  the  game  was  not  a  lottery  and  involved  skill  and  that  the  activity 
was  business  or  trade.16  The  Supreme  Court  held  that  the  activity  was  a  lottery  as  it 
did  not  involve  any  skill;  more  importantly,  such  activities  were  “res  extra 
commercium”  (a  Latin  precept  meaning  a  thing  outside  commerce)  or  not 
legitimate,  to  be  protected  as  a  fundamental  right.  To  this  day,  this  principle 
endures — commerce  in  liquor,  drugs  and  such  activities  are  not  protected 
trading  activities  under  the  Constitution. 

The  limits  of  government  and  state  agencies’  powers  as  shareholders 
of  companies  under  private  managements  were  the  subject  of  dispute  in 
Escorts  Ltd  and  Another  v  Union  of  India}  State  agencies  were  selling  their 
shares  to  other  private  parties,  who  attempted  to  displace  the  existing 
management  of  such  private  (but  public  limited)  companies.  The  court  said 
that  unlike  a  private  shareholder,  state  corporations  and  agencies  who  are 
shareholders  of  private  companies  are  bound  to  use  their  voting  power  in 
tune  with  their  governing  laws  and  the  Constitution  and  cannot  violate  the 
equality  clause  (Article  14).  This  judgment  was  reversed  by  the  Supreme 
Court,  which  held  that  the  government  or  state  agencies  are  not  denied  the 
rights  of  an  ordinary  shareholder  and  that  the  court’s  power  to  interfere  in 
such  matters  is  extremely  limited.18 

Two  life-size  statues  of  female  figures  stand  on  the  peak  of  the 
two  central  turrets  of  the  High  Court  building.  Left:  The 
figure  representing  justice,  holding  a  sword  in  one  hand  and 
scales  in  other.  The  other  figure  represents  ynercy,  as  seen  by 
her  folded  hands.  Photo:  Vinay  Thakur 


THE  HIGH  COURT  293 


In  an  interesting  judgment,  the  court  struck  down  a  law,  as  both  discriminatory 
and  violative  of  free  speech,  expression  and  business  and  trade,  which  prohibited 
dancing  by  women  in  bars  in  Mumbai.  The  court  held  that  dancing  is  a  manifestation 
of  the  right  to  speech  and  expression,  which  is  inherent  to  the  human  personality.19 
The  Supreme  Court  upheld  the  judgment.20  Recently,  taking  a  cue  from  the  Supreme 
Court’s  ruling  in  the  judgment  of  Commissioner  of  Police  vAcharya  Jagadishwarananda 
Avadhutan  that  “man’s  relation  to  his  God  is  no  concern  of  the  State,”  the  court 
said  that  every  individual  has  the  right  to  claim  that  he  does  not  practice  or  profess 
any  religion  and  thereby  directed  the  state  that  they  cannot  compel  any  individual 
to  declare  or  specify  his  religion  in  any  form  or  in  any  declaration  in  Dr  Ranjeet 
Suryakant  Mobitz.22  The  petitioners  belonged  to  a  registered  organisation,  Full  Gospel 
Church  of  God,  who  believed  in  the  existence  of  Lord  Jesus  Christ  but  did  not  believe 
in  Christianity  or  any  religion. 

During  the  course  of  its  history,  the  Bombay  High  Court  has  seen  some  of 
the  most  famous  names  of  the  Indian  bar  grace  its  courtrooms.  B.R.  Ambedkar,  the 
Constitution’s  chief  drafter,  practiced  on  the  appellate  side  of  the  Bombay  High  Court 
from  1923.  K.M.  Munshi,  another  important  figure  in  the  Constituent  Assembly,  was 
also  a  practicing  advocate  at  the  Bombay  High  Court,  enrolling  in  1912. 

Presently,  the  Bombay  High  Court  has  benches  at  Nagpur  and  Aurangabad. 
Nagpur  was  a  chartered  high  court  even  before  Independence  as  is  discussed  in 
the  fourth  chapter.  In  addition,  Aurangabad,  which  had  originally  been  part  of 
Hyderabad,  before  the  reorganisation  of  the  states  on  linguistic  lines,  had  always 
been  an  important  place  for  revenue  and  judicial  administration.  For  instance,  in 
judicial  administration  in  the  erstwhile  state  of  Hyderabad,  it  had  been  the  centre 
of  one  of  the  four  suba  courts  of  the  state  exercising  civil  and  criminal  jurisdiction 
over  the  districts  of  Marathwada  region.24  On  the  abrupt  delinking  of  Aurangabad 
from  erstwhile  Hyderabad,  there  were  substantial  difficulties  caused  to  both  lawyers 
and  litigants.  However,  it  took  more  than  two  decades  before  a  permanent  bench 
at  Aurangabad  was  finally  established.  In  addition,  the  High  Court  of  Bombay  has 
jurisdiction  over  Goa  too. 

THE  TRANSITION  FROM  the  British  practitioners  of  the  Bombay  High  Court,  to  the  Indian  giants  is  best  told  by  a 
famous  anecdote  about  C.K.  Daphtary.  After  he  had  won  his  tripos  in  the  Classics  from  the  University  of  Cambridge 
and  qualified  as  a  barrister,  he  returned  home  in  the  1920s.  His  father,  who  was  a  successful  solicitor  at  Bombay, 
requested  J.D.  Inverarity  to  permit  his  son  to  join  his  chamber.  Inverarity  was  known  to  rarely  lose  a  case  or  his  temper. 
Every  week,  the  senior  solicitor  would  attend  Inverarity ’s  chamber  and  nervously  inquire  about  his  son’s  progress. 
This  ritual  continued  for  six  months.  In  the  first  week  of  the  seventh  month  his  father  again  asked,  “John,  how  is  my 
son  faring,  working  well  on  your  briefs?”  “Kishenchand,”  Inverarity  said,  “come  out.”  He  also  asked  C.K.  to  go  out 
with  them.  C.K.  was  nervous  and  thought  that  Inverarity  would  ask  him  to  leave  the  chamber  owing  to  his  father’s 
constant  enquiries.  Frightened,  his  father  and  he  stood  outside  the  chamber  and  Inverarity  quietly  said  to  his  father, 
“Kishenchand,  do  you  see  the  rubble  and  the  stone  dug  out  of  the  flooring  in  the  corridor  outside  my  chamber  and  also 
the  heap  of  new  marble  slabs  about  to  be  laid  thereon?  What  I  have  done  up  to  now  is  that  I  have  toppled  the  rubble 
and  stones  of  academic  learning  out  of  your  son’s  head.  I  will  now  put  marble  slabs  of  practical  learning  into  it.”  Having 
said  this,  Inverarity  moved  back  into  his  chamber,  waving  to  C.K.  to  follow  him.2' 
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Above  and  right:  The  Bombay  High  Court  building  is  marked  by  steep 
arches  typical  of  the  Gothic  style.  Photos:  Vinay  Thakur 
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A  statue  ofDinshaw  F.  Mulla,  appointed  to  the  Privy  Council,  graces  the 
front  lawn  of  the  Bombay  High  Court.  Photo:  Vinay  Thakur 
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ANOTHER  UNOBSERVED  architectural 
feature  of  the  present  building  consists 
of  certain  scu 

corners  of  the  walls  and  ceiling  on  the 
western  corridor.  These  decorations  display 
sundry  heads  of  wolves  and  foxes,  with 
counsel’s  bands  round  their  necks.  The  star 
performance  of  the  sculptor  is  a  monkey- 
judge  -  presumably  suggested  by  Aesop’s 
famous  fable  of  the  judicial  monkey  and  the 
two  litigious  cats-  with  one  eye  bandaged 
and  holding  unevenly  in  a  most  villainous 
manner,  the  scales  ol  justice.  Thereby  hangs  a  tale.  It  is  said  that  there  was  a 
dispute  between  the  European  building  contractor  and  the  sub-contractor, 
who  was  a  Parsi,  over  the  division  of  spoils.  The  Parsi  brought  a  suit  and 
lost.  As  some  finishing  touches  had  yet  to  be  done,  the  disgruntled  suitor 
avenged  himself  upon  law  and  justice,  by  libelling  their  practitioners,  both 
counsel  and  judge,  in  stone  and  plaster  in  the  manner  aforesaid. 

Vaccha,  P.B.  (2011),  Famous  Judges,  Lawyers  and  Cases  of  Bombay,  p.  217, 

New  Delhi:  Universal  Law  Publishing  Co. 
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Top  left:  One  of  the  two  spiral  staircases  in  the 
central  turrets  of  the  Bombay  High  Court  building. 
Top  right:  A  lancet  window.  Above:  A  column 
detail.  Photos:  Vinay  Thakur 
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The  Bombay  High  Court 
building  is  marked  by 
steep  arches  typical  of  the 
Gothic  style.  Below:  The 
monumental  entrance. 
Photos:  Vinay  Thakur 
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The  Law  Courts 

WEt|B  EffBCTEB  ?HOH  I •  E 1  CR  V-  BY  , 

Lieut'S  <oi,«hel  j  A.  Fuelbh  tf.B. 

ARD  ^flRCTIOItBD  I«Y 

The  <\,ovfcHRMEHT  or  Bombay 
The  work  vi/\f>  commerced  or  the  US'  Aprid  i»7i 
Hi?;  Bxceduercy  the  Bicht  Horourabue Sir  Seymour  Ve^.ey  F'it7,<;er/u,d 
<}OVBRROR  ARD  PHE^IL>B!ItT  IR  tOUHCIL 
f>ARCTIOR  TO  THE  WIRC^  WA ^  HCCOf[I>E»  OR  THE  JET?  OCTOBER  1872 

Hi<  Exceuuercy  the  Horourabue  S>R  Phidif  Ebmoho  Wodehou^s  <^C.£.I  K  C.B 

<V.OVERROR  ARD  Prb£IDERT  IR  CoIUlCIL 
ARD  THE  BU1LDIIK?  WA?i  COMPLETED  IR  POVEMBER  1878 

Hi£  Exceuuercy  the  Hodouhablb  ^>ir  I^ichadjo  Temple  8«ht  <^.<5.5».P 

COVEUKOI^  ARD  PRB£iDBRT  IR  CoURCIL 

The  Horouhible  ^»ir  Michaeu  Bo8EI(T^  We«;tropp  B.A  Kri^ht 
,  Chief  Justice  of  H.  M'ft  Hi<\h  Court  op  Judicature 
The  work  wa£  carried  out  udder  the  immediate  orders  op 

Libut^Couoreu  J  A.Euuuer  B  E  _  prom  Apri u _  itrvi  to  May _  iryj 

J.H.E.Hart  M.  Jr^T:  <3  E - -  May _  i87i  ,,  Povember  is72 

Colohel  J.jC  Fulleic  B  E - -  Povember  is 72  ,.  Povember  ists 

Bao  Bahadur  Muckoord  B^m^etordra  beir<t  Ar^irtart  Erc.ireer  ir  Charre 

Estimate  a£  £arctiored  B£  ***7J»« 

ACT  UAL/  C«^t _  ,  IC.J.J.,828. 

Lieut^ Cererau  5>ib  Michaeu  Kerredy  K.C.^.r.  B  B  T>ecrbtaby  to  Coverrmert 
Plblic  Work^  IPepartmert. 


Left:  The  Chief  Justice’s  Courtroom  still  preserves  the  original 
woodwork.  It  was  originally  used  as  a  jury  trial  court.  Above:  Stone 
plaque  on  the  buildings  main  staircase.  Photos:  Vinay  Thakur 
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Nagpur 

Nagpur  had  an  independent  high  court  which  was  established  on  9  January 
1936.  With  effect  from  1  November  1956,  eight  Marathi-speaking  districts  ofVidarbha 
formed  part  of  the  greater  bilingual  state  of  Bombay,  which  came  into  existence.  The 
remaining  14  Hindi-speaking  districts  of  the  former  state  of  Madhya  Pradesh  became 
part  of  the  newly  constituted  state  of  Madhya  Pradesh  with  the  capital  at  Bhopal. 
The  High  Court  of  Madhya  Pradesh  was  treated  as  a  successor  of  the  former  high 
court  at  Nagpur.  The  Nagpur  Bench  of  the  Bombay  High  Court  is  housed  in  the 
building  that  occupied  the  Nagpur  High  Court.  Illustrious  figures  went  on  to  occupy 
the  position  of  Supreme  Court  judges  and  the  Chief  Justice  of  India  from  Nagpur. 
In  an  early  decision,  the  court  had  ruled — even  before  the  constitution  was  brought 
into  force25 — that  the  right  to  free  speech  extended  to  “criticism  of  Government  and 
its  measures  and  acts,  however  strong  and  one-sided,  and  however  ill-informed  or  ill- 
advised,  can  amount  to  sedition  in  the  case  of  a  people  whose  right  to  determine  its 
own  destiny  has  been  conceded  even  to  the  extent  of  effecting  a  change  of  sovereignty 
if  it  so  desires,  unless  the  intention  or  attempt  is  to  excite  hatred  etc.,  to  a  degree  which 
will  stir  up  people  to  disobey  the  laws  of  government  and  paralyse  its  actions”. 

One  of  its  rulings,  was  that  a  commission  of  inquiry  ordered  by  the  executive 
government,  does  not  decide  any  dispute.  There  are  no  parties  before  the  commission. 
There  is  no  “lis”  (dispute).  The  commission  is  not  a  court  except  for  a  limited  purpose.  The 
procedure  of  the  commission  is  inquisitorial  rather  than  accusatorial.26  This  view  was  later 
approved  by  the  Supreme  Court.27  In  Sarita  v  Government  Medical  College,  Nagpur 28  the 
Nagpur  bench  decided  that  giving  preference  to  one’s  students  in  a  government  college 
would  be  discriminatory.  The  Supreme  Court  later  affirmed  this  view. 

Sheela  S.  Yerpude  v  Home  Department,  Mumbai ,29  was  a  decision  where  the 
court  awarded  compensation  for  torture  and  later  police  custody  brutality  which  led 
to  the  death  of  the  petitioner’s  husband.  The  court  recalled  the  obligation  of  the  state 
to  respect  the  rights  of  citizens.  The  detained  person  had  been  tortured  and  forced  to 
surrender  gold,  which  the  police  suspected  was  stolen.  Later  he  died  of  injuries.  The 
court  directed  Rs  10  lakhs  as  compensation. 

Rajendra  Pandurang  Pagare  v  State  of  Maharashtra, 10  is  an  important  judgment 
by  a  bench  of  three  judges  of  the  court,  which  recognised  the  rights  of  those  displaced 
due  to  public  projects  (irrigation  dams,  electricity  projects,  etc)  to  a  measure  of 
rehabilitation.  The  court  said  that  any  preferential  treatment  given  to  such  displaced 
persons  is  in  consonance  with  the  equality  clause  of  the  Constitution  and  at  the  same 
time,  those  aspiring  for  employment  or  appointment  had  to  undergo  a  process  to 
judge  their  comparative  merit  vis-a-vis  each  other. 
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The  building  that  used  to  house  the  Nagpur 
High  Court  consists  of  Neo-Classical  arches, 
pillars  and  geometrical  marble  and  stone 
patterned flooring.  It  nonetheless  incorporates 
Indian  motifs  such  as  floral  medallions  as 
design  features.  Photos:  Vinay  Thakur 


The  facade  of  the  Goa 
Bench  of  the  High  Court 
of  Bombay.  The  building  is 
typical  of  Portuguese  colonial 
architecture,  known  for  its 
striking  use  of  bright  colors  such 
as  the  yellow  of  this  building. 
Photo:  Vinay  Thakur 


Goa 

Until  the  end  of  1961,  Goa  was  under  Portuguese  rule  and  consequently,  under 
the  Portuguese  legal  and  judicial  system.  The  Portuguese  ruled  for  over  400  years. 
The  highest  court  of  appeal,  tribunal  de  relacao,  was  established  in  1544.  It  was 
the  highest  judicial  organ  for  hearing  appeals  against  orders  of  subordinate  courts 
in  Goa.  Appeals  from  decisions  of  the  Tribunal  de  Relacao  lay  before  the  court  in 
Lisbon,  Portugal.  The  Portuguese  rule  in  Goa  ended  on  20  December  1961.  By  the 
Constitution  (12th  Amendment)  Act,  1962,  a  new  union  territory  comprising  Goa, 
Daman  and  Diu  came  into  existence.  The  Goa,  Daman  and  Diu  (Administration) 
Act,  1962,  was  enacted  by  the  Parliament,  which  came  into  force  on  5  March  1962, 
providing  that  in  the  territories  of  Goa,  Daman  and  Diu,  all  laws  in  force  immediately 
before  20  December  1961  would  continue  to  be  in  force  until  amended  or  repealed  by 
competent  legislation  or  other  competent  authority.  The  court  of  the  newly  established 
judicial  commissioner  was  to  shoulder  the  responsibility  of  deciding  appeals  which  the 
now  defunct  Tribunal  de  Relacao  used  to  decide. 

Both  institutionally  and  substantively,  the  judicial  and  legal  system  had  to  be 
transformed  so  that  it  could  become  compatible  with  the  Indian  Constitution,  and 
the  legal  institutions  prevailing  in  the  rest  of  the  country.  This  involved  extending  the 


306  CHAPTER  VIII 


law  codes  such  as  the  IPC  to  Goan  territory,  setting  up  a  new  cadre  of  judges  and  a 
new  case-law  based  system  of  precedent  and  legal  reasoning,  and  replacing  Portuguese 
with  English  as  the  language  of  the  courts.  Replacing  the  language  was  a  gradual 
process,  as  higher  and  legal  education  under  Portugal  had  hitherto  been  exclusively  in 
Portuguese  and  English  was  an  alien  language  to  most  legal  practitioners  of  the  day. 

The  court  was  to  consist  of  a  judicial  commissioner  and  additional  judicial 
commissioners  if  any,  whose  number  was  to  be  determined  by  the  central  government 
from  time  to  time.  The  appointments  to  all  these  posts  were  to  be  made  by  the 
President  of  India.  To  be  appointed  to  these  posts,  a  person  had  to  be  qualified  to  be  a 
judge  of  the  high  court  under  clause  (2)  of  Article  217  of  the  Constitution  or  qualified 
to  be  a  judge  of  Tribunal  de  Relacao.  It  was  a  court  of  record.  In  effect  therefore, 
the  judicial  commissioner’s  court  was  exercising  functions  equivalent  to  those  of  the 
constitutional  high  courts.  Along  with  this,  the  courts  in  julgados  and  comaraes  were 
replaced  by  subordinate  civil  courts  and  district  courts. 

At  the  same  time,  the  transition  had  to  be  gradual  and  incremental,  so  as 
not  to  cause  too  much  chaos  in  the  existing  state  of  affairs.  Therefore,  the  judicial 
commissioner’s  court  enjoyed  rule-making  powers  consistent  with  regulation, 
including  over  matters  concerning  transaction  of  its  own  business.  Through  rules, 
the  judicial  commissioner’s  court  was  able  to  slowly  develop  a  different  legal  culture 
required  for  the  system. 

For  instance,  in  the  beginning,  the  language  of  the  court  was  English  or  the 
language  used  in  the  Tribunal  de  Relacao.  Furthermore,  at  this  stage  judges  trained 
in  Portuguese  school  of  law  occupied  the  bench  and  lawyers  brought  up  in  the  old 
system  continued  to  practice.  Moreover,  old  procedures  of  tribunal  de  relacao  were 
substantially  followed  in  earlier  stage  in  the  court  of  judicial  commissioner.  This  was 
necessary  to  protect  existing  advocates  and  the  judicial  system  needed  the  continuation 
of  their  services.  But  the  introduction  of  English  was  evidence  that  the  system  would 
gradually  change.  In  course  of  time,  it  became  a  practice  to  supply  together  with  the 
Portuguese  papers  duly  translated  English  copies,  till  Portuguese  was  totally  pushed 
out  of  the  court. 

Ultimately  in  1982,  a  bench  of  the  Bombay  Fiigh  Court  was  established  in 
Panjim,  and  the  Bombay  High  Court  acquired  jurisdiction  over  Goa.  Five  years  later, 
on  30  May  1987,  Goa  became  the  25th  state  of  India.  Presently,  as  per  the  Bombay 
High  Court  Appellate  Side  Rules,  1960,  the  jurisdiction  of  Panaji  bench  covers  all 
appeals,  applications,  references  and  petitions  including  petitions  for  exercise  of 
powers  under  Articles  226  and  227  arising  in  the  state  of  Goa  which  lie  to  the  High 
Court  of  Bombay. 

Portuguese  personal  law  in  matters  such  as  inheritance,  property  estate,  survived 
as  “law  in  force”,  which  continued  to  be  administered  by  the  judicial  commissioner 
and  later,  the  Goa  bench  of  the  high  court.  In  an  unusual  case,  Oao  Azavedo  Vicente 
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Side  view  of  the  Goa  Bench.  Paulo  Fernandes  v  Clara  Rodrigues  f  it  was  ruled  that  the  correctness  of  the  decree  by 

Photo:  Vinay  Thakur  the  Supreme  Ecclesiastical  Tribunal  at  Rome,  which  had  to  decide  questions  relating 

to  annulment  of  marriage  in  Portuguese,  Goa,  cannot  be  judged  by  the  high  court, 
since  it  is  the  successor  to  the  tribunal  de  relecao  in  Panaji,  which  was  abolished  by 
the  Goa,  Daman  and  Diu  (Judicial  Commissioner’s  Court)  Regulation,  1963,  because 
the  reference  to  the  laws  in  force  made  in  the  enactment  which  extended  jurisdiction 
of  Bombay  High  Court  included  the  law  which  existed  and  was  administered  by  the 
judicial  commissioner.  In  another  interesting  case,  Monica  Variato  v  Thomas  Variato22 
the  high  court  held  that  where  spouses  were  domiciled  in  Goa,  despite  their  having 
been  married  elsewhere  under  Indian  law,  the  law  governing  their  marriage  and 
divorce  was  the  Portuguese  Civil  Code,  enacted  initially,  later  consolidated  in  1888 
and  1910,  which  was  the  law  in  force  when  Goa  became  Indian  territory.  The  high 
court  applied  principles  of  private  international  law,  applicable  in  such  cases. 

The  Goa  bench  has  delivered  several  important  judgments  for  the  conservation 
of  coastal  ecology  and  protection  of  the  environment.  In  one  such  case,  Goa  Foundation 
v  A  Chowgule  Ltd,i2>  the  court  directed  the  quashing  of  a  mining  lease  which  would 
have  had  the  effect  of  taking  over  reserve  forest  land  and  setting  up  a  beneficiation 


A  courtroom  of  the  Goa  plant,  involving  dust  and  water  pollution  and  consequent  destruction  of  the  adjoining 

Bench.  Photo:  Vinay  Thakur  forest.  This  judgment  was  approved  by  the  Supreme  Court,34  which  also  commented 

that  in  cases  of  forest  degradation,  an  offer  of  afforestation  is  of  little  use,  because 
“local  varieties  of  trees  are  usually  replaced  by  alien  and  non-indigenous  but  fast 
growing  varieties”.  In  People  for  Animals  v  State  of  Goa  f  the  court  showed  concern 
for  animals  and  outlawed  bull  fights,  the  frequency  of  which  increased  enormously 
since  its  introduction  in  Goa.  On  any  given  day,  fights  between  six  to  10  bulls  used  to 
take  place  leading  to  serious  injuries  to  the  bulls  and  the  possibility  of  their  insanity. 
Bull  owners  used  to  instigate  the  bulls  to  fight  with  each  other.  The  court  held  that 
such  practices  were  illegal  in  the  light  of  provisions  of  the  Prevention  of  Cruelty  to 
Animals  Act.  Goa  Environment  Federation  v  State  of  Goa56  is  another  judgment  where 
the  bench  ruled  that  ban  on  fishing  during  the  monsoon  aimed  at  conserving  fish 
was  in  the  larger  interests  of  society.  To  ensure  effective  implementation,  the  bench 
issued  directions  to  the  government.  In  the  Mrs  Karishma  Kamlesh  Naik  case,37 
the  court  declared  that  handcuffing  suspects  of  a  crime  after  their  arrest,  during  the 
course  of  criminal  investigation  invaded  their  human  rights.  It  ordered  payment  of 
compensation  to  the  suspects. 
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The  Aurangabad  Bench  of 
the  Bombay  High  Court  was 
established  in  1982  but  its 
present  building  was  constructed 
and  inaugurated  only  in  1995- 
Photo:  Vinay  Thakur 


Aurangabad 

The  Aurangabad  bench  was  established  in  1982.  Initially,  only  a  few  districts 
of  Maharashtra  were  under  the  Aurangabad  bench.  Later  in  1988,  Ahmednagar  and 
others  districts  were  attached  to  the  bench.  Despite  its  relative  modern  origin,  the 
bench  has  delivered  several  noteworthy  judgments.  In  an  early  decision,  a  bench 
of  five  judges  had  to  decide  in  Anirudh  Jagdeorao  v  Babarao  IrbajiiS  whether  in  the 
erstwhile  region  of  the  nizam’s  Hyderabad,  which  Aurangabad  was  subject  to,  the 
Bombay  school  of  customary  Hindu  personal  law  (Mayukha)  applied.  The  bench 
decided  that  the  law  applicable  permitted  adoption  of  a  married  individual  and  relied 
on  a  judgment  of  the  Hyderabad  High  Court  of  seven  judges.  That  high  court  used  to 
have  jurisdiction  over  Aurangabad  region  previously. 

In  the  case  of  Dagdu  Chotu  Pathan  v  Rahimbi  Dagdu  Pathan^  and  later  in 
Dilshad  Begaum  v  Ahmedkhan  Hanifkhan  Pathan, 40  the  court  made  a  significant 
ruling  that  a  triple  talaq  (unilateral  pronouncement  of  divorce)  by  a  Muslim  husband 
is  not  valid,  if  not  preceded  by  all  the  stages  of  conveying  the  reasons  for  divorce, 
appointment  of  arbitrators,  conciliation  proceedings  to  attempt  reconciliation  between 
the  parties  and  failure  of  such  proceedings,  or  where  there  is  no  proof  of  impossibility 
for  the  marriage  to  continue  which  are  conditions  precedent  for  the  husband’s  right 
to  give  talaq  to  his  wife. 
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Calcutta 

In  post-independent  Bengal,  the  first  set  of  disputes  that  dominated  the  high 
court  originated  from  three  important  events  which  had  profound  impact  on  the 
socio-political  fabric  of  the  state.  These  were  agrarian  reforms,  the  extreme  left 
movement  and  the  partition  of  the  province  of  Bengal. 


Facing  page:  Rib-vaulted 
passageways  such  as  this  lend 
a  majestic  appearance  to  the 
Calcutta  High  Court  building. 

Photo:  Vinay  Thakur 


The  Court  and  Extremism 

In  Anwar  Ali  v  State  of  West  Bengal f  a  special  bench  of  the  high  court  struck  down 
a  statute  providing  for  establishing  a  special  court  for  trying  persons  accused  of  an 
attempted  revolt  which  led  to  the  death  of  several  officers  of  a  well-known  company 
near  Calcutta.  The  underlying  reason  for  invalidation  of  that  law  was  that  it  sought 
to  dilute  the  defence  available  to  an  accused  under  the  ordinary  criminal  law.  In 
Sunil  Kumar  Bose  v  State  of  West  Bengal f1  a  special  bench  directed  the  release  of 
several  persons  who  were  detained  by  orders  passed  under  an  amendment  provision 
of  the  Bengal  Criminal  Amendment  Act,  1930.  Such  amendment  was  brought  about 
in  1949  by  way  of  an  ordinance  providing  for  preventive  detention  and  most  of  the 
detenues  belonged  to  different  left-wing  parties. 

The  state  of  West  Bengal  in  the  1960s  to  1970s  witnessed  violent  political 
clashes  that  occurred  between  an  ultra-left  movement  (popularly  known  as  the 
Naxalite  movement)  on  the  one  hand  and  the  repressive  power  of  the  state  on  the 
other.  An  agrarian  revolt  of  landless  peasants  in  a  hitherto  unknown  hamlet  in  North 
Bengal  called  Naxalbari  (from  where  the  movement  derived  its  name)  spread  through 
the  state,  resulting  in  acts  of  violence,  mayhem  and  death.43  Despite  substantial  chaos, 
the  court  regularly  upheld  the  Rule  of  Law  by  guarding  the  procedural  safeguards 
under  the  Constitution  against  orders  of  preventive  detention  passed  by  the  state.44  In 
the  notable  case  of  Madhusudan  Mandal,45  the  high  court  held  that  even  if  an  earlier 
detention  order  had  been  inadvertently  withdrawn,  the  detenues  could  not  be  arrested 
on  identical  grounds. 

It  was  during  this  period  that  the  court  also  had  to  grapple  with  the  conflicting 
claims  of  public  morality  with  the  freedom  of  artistic  expression.  Two  eminenr  Bengali 
novelists,  Buddadheb  Bose  and  Samaresh  Bose,  were  prosecuted  for  obscenity  with 
respect  to  their  novels — Rain  through  the  Night  and  Prajapati.  Both  were  convicted  by 
the  trial  court  but  Buddadheb  Bose’s  conviction  was  set  aside  by  a  division  bench  of 
the  high  court,46  giving  primacy  to  the  freedom  of  the  author  and  most  importantly, 
the  cause  of  literature.  However,  conviction  in  the  case  of  Prajapati  was  sustained  by 
the  court.  Samaresh  Bose  had  to  wait  till  1986  to  be  cleared  of  the  charge  of  obscenity, 
when  the  Supreme  Court  overturned  the  judgment  of  conviction.47 
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Facing  page:  A  series  of 
colonnades  from  the  left 
side  of  the  entrance  to 
the  main  building  of  the 
Calcutta  High  Court.  Note 
the  rich  foliage  design  of 
the  capitals  of  the  columns. 
Photo:  Vinay  Thakur 


Land  Reforms  and  the  High  Court 

In  the  field  of  agrarian  land  reforms,  the  main  issue  which  revolved  around 
several  cases  was  the  quantum  of  compensation.  In  the  Bela  Banerjee  case,48  the 
dispute  arose  out  of  a  statute  passed  by  the  Bengal  legislature  in  1948  providing  for  the 
acquisition  of  land  for  resettling  emigrants  as  well  as  for  the  purpose  of  urbanisation. 
The  law  provided  for  compensation  but  it  was  stipulated  that  such  compensation  was 
not  to  exceed  the  market  value  of  land  as  ascertained  on  the  last  day  of  1946.  This  was 
to  be  the  compensation  amount  irrespective  of  the  year  in  which  the  land  was  to  be 
acquired.  The  particular  provision  relating  to  capping  of  the  compensation  amount 
was  held  to  be  ultra  vires  with  respect  to  the  Constitution  of  India. 

The  other  important  decision  on  land  acquisition  was  the  case  of  Subodh  Gopal 
Bose,49  and  related  to  the  retrospective  amendment  of  a  land  revenue  sales  law.  Under 
the  Bengal  Land  Revenue  Sales  Act,  1849,  the  purchaser  of  land  in  revenue  sale  was 
entitled  to  avoid  certain  encumbrances  and  under  tenure.  Bose  had  purchased  such 
land  and  instituted  a  suit  for  the  eviction  of  various  under  tenure-holders.  While  the 
suit  was  pending,  the  act  passed  in  1859,  which  was  amended  and  such  amendment 
gave  protection  to  the  interest  of  the  under  tenure  holders.  The  suits  were  transferred 
to  the  Calcutta  High  Court  under  Article  228  of  the  Constitution  of  India  and  it  was 
urged  on  behalf  of  the  plaintiff  that  this  amendment  was  sought  to  take  away  his  right 
to  avoid  those  encumbrances  as  he  had  purchased  the  land  before  the  amendment 
became  operational.  The  high  court  accepted  his  view,  which  was  eventually 
overturned  by  the  Supreme  Court  in  an  appeal  filed  by  the  state  government.  The 
judgments  on  land  reforms  were  however  delivered  when  Articles  31(2)  and  19(l)(f) 
were  there  in  the  Constitution  in  their  original  form.  Even  after  several  judgments  of 
the  Supreme  Court  and  different  amendments  to  the  Constitution,  the  question  of 
quantum  of  compensation  still  remains  unresolved. 

Territorial  Sovereignty  and  the  High  Court 

Another  series  of  disputes  also  had  its  origin  in  the  partition  of  the  erstwhile 
Bengal  province.  A  certain  part  of  the  Jalpaiguri  district  known  as  Berubari  Union 
No.  12  had  remained  with  India,  under  West  Bengal  since  Independence.  However, 
Pakistan  staked  claim  on  Berubari  in  1952  and  1958  and  finally,  this  matter  was 
considered  by  the  prime  ministers  of  the  respective  countries,  and  it  was  decided  to 
divide  the  Berubari  horizontally  and  half  of  the  land  mass  was  to  go  to  Pakistan.  The 
first  writ  petition  questioning  the  legality  of  the  agreement  was  dismissed  by  a  single 
judge.80  The  modalities  for  working  out  the  agreement  were  decided  by  the  Supreme 
Court,  in  exercise  of  its  advisory  jurisdiction  under  Article  143  of  the  Constitution.51 
The  process  of  making  the  demarcation  or  handing  over  possession  of  Berubari  was 
again  challenged  by  certain  other  residents  of  the  area,52  but  this  writ  petition  was 
also  dismissed. 
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Like  the  Bombay  High  Court 
building,  the  Calcutta  High 
Court  is  one  of  the  finest 
Indian  adaptations  of  the  Neo- 
Gothic  style  of  architecture. 
The  exterior  consists  of 
red-brick  facing  with 
stucco  dressing 

Right:  A  courtroom  of  the 
Calcutta  High  Court  building, 
dominated  by  the  steep  arches 
fitted  with  wooden  screens  in 
the  back  wall 

Facing  page:  A  rib-vaulted 
passageway,  where  busts  of 
former  judges  of the  High 
Court  are  placed. 
Photos:  Vinay  Thakur 
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In  the  third  case,  Sudhangshu  Mazumdar  v  Union  of  India,5  '  inhabitants  of 
the  same  union  claimed  that  transfer  was  being  effected  by  depriving  them  of  their 
property  and  they  became  entitled  to  compensation  as  required  by  Article  31(2)  of 
the  Constitution.  The  court  held  that  the  disputed  properties  which  were  sought  to 
be  implemented  by  demarcation  involved  compulsory  acquisition  and  the  petitioners 
became  entitled  to  compensation  in  terms  of  Article  31(2)  of  the  Constitution.  The 
Supreme  Court  in  appeal  rejected  this  view  holding  that  cession  of  territory  of  a  state 
cannot  be  regarded  as  a  transfer  of  ownership  or  right  to  possession  of  any  property 
and  there  was  no  obligation  to  pay  compensation.''4 

Public  Interest  Litigation,  Environmental  Law  and  the  High  Court 

It  was  during  the  last  part  of  the  30s,  when  another  unusual  litigation  reached 
the  high  court  which  had  the  attributes  of  the  genre  of  cases  which  came  to  be  known 
as  the  “public  interest  litigations”  in  later  years.  A  teaching  staff  of  the  University 
Science  College  approached  this  court  with  a  prayer  for  mandamus  with  regard  to 
the  Calcutta  Tramways  Company  Ttd  requiring  them  to  charge  proper  fare.  The 
company  was  not  a  state  undertaking  at  that  point  of  time,  but  its  activities  were 
regulated  the  Calcutta  Tramways  Act,  1880.  At  that  time,  the  decimal  system  of 
coinage  had  been  introduced  under  an  amendment  in  1955  to  the  Indian  Coinage 
Act,  1906.  The  complaint  of  the  petitioner,  Sudhir,55  was  that  the  fare  structure  had 

not  been  suitably  altered  by  the  tram  company.  The 
court  found  no  substantive  violation  in  charging 
the  fare  on  the  part  of  the  tram  company,  but  on 
the  question  of  maintainability  of  a  writ  petition 
against  a  private  company,  it  was  held  that  in 
relation  to  public  utility  services,  even  a  private 
company  could  be  proceeded  against  if  there  was 
any  statutory  violation.  The  high  court  has  seen 
other  cases  in  the  nature  of  public  interest  litigation 
before  the  Supreme  Court  settled  the  law  in  the 
cases  of  S.P.  Gupta56  or  Asiad  Labour.57 

In  1971,  certain  individuals  had  approached 
the  high  court  questioning  exemption  granted 
by  the  state  government  under  the  West  Bengal 
Animal  Slaughter  Control  Act,  1950,  to  slaughter 
healthy  cows  on  Bakr-Id  day.58  As  this  case 
involved  important  questions  of  law,  it  was  referred 
to  a  division  bench  and  leave  was  granted  to  the 
petitioners  to  sue  in  representative  capacity, 
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although  they  did  not  have  any  personal  cause  to  protect.  The  division  bench  opined 
that  cow  slaughter  on  Bakr-Id  day  was  not  an  essential  part  of  the  religion  of  Islam 
and  such  exemption  was  outside  the  scope  of  the  statute.  This  judgment  was  later 
affirmed  by  the  Supreme  Court  in  State  of  West  Bengal  v  Ashutosh  Lahiri ,59 

In  the  field  of  environmental  law,  two  decisions  were  delivered  in  the  nineties 
which  have  had  significant  impact.  In  People  United  for  Better  Living  in  Calcutta  v  East 
Kolkata  Westlands  Management  Authority ,60  the  court  directed  appropriate  measures 
to  be  taken  for  protection  of  large  tracts  of  wetlands  in  the  eastern  fringes  of  the  city. 
In  Om  Birangana  Religious  Society  v  State  &  Others f  the  court  evolved  the  concept 
of  “captive  audience”  and  held  that  a  person  has  a  fundamental  right  not  to  hear  high 
decimal  noise  which  may  damage  his  auditory  faculties. 

In  a  more  recent  case,  a  Bangladeshi  national  was  violated  in  a  guesthouse 
run  by  the  Indian  Railways  and  some  of  the  accused  persons  were  employed  by  the 
railways  as  well.  A  city-based  lawyer  had  filed  a  public  interest  litigation  claiming 
compensation  for  the  victim.62  In  a  path-breaking  judgment,  the  court  expanded 
the  concept  of  constitutional  tort  to  foreign  nationals  and  also  advanced  the  field 
of  vicarious  liability  by  holding  the  railways  responsible  for  the  acts  of  its  employees 
pending  prosecution.  This  view  was  further  elaborated  and  expanded  by  the  Supreme 
Court  in  2000.63 

Labour  Movements  and  the  High  Court 

The  early  1960s  were  dominated  by  land  and  labour-related  issues,  while  the 
later  part  of  that  decade  was  a  turbulent  time  for  the  state.  Militant  labour  movements 
were  at  their  peak  and  the  management  of  various  companies  faced  a  new  kind  of 
agitation,  called  “gherao”.  This  agitation  meant  that  the  management  staff  was  not 
permitted  to  leave  the  office  for  prolonged  hours  till  the  demands  of  the  employees 
were  met.  Police  assistance  to  secure  free  exit  of  the  management  staff  was  practically 
stopped  by  a  memorandum  issued  by  the  state  government  which  specified  that  in 
such  a  situation,  the  police  required  vetting  of  the  labour  minister  before  they  could 
take  action.  Several  writ  petitions  were  filed  questioning  the  legality  of  these  circulars 
and  these  matters  were  referred  to  a  full  bench.64  While  that  case  was  being  heard, 
the  high  court  itself  was  gheraoed  and  prohibitory  orders  under  section  144  of  the 
CrPC  had  to  be  imposed.  Ultimately,  the  circulars  were  themselves  struck  down,  but 
this  case  may  also  be  remembered  for  the  prophecy  made  by  Chief  Justice  B.  Sinha 
that  the  word  “gherao”,  a  semantic  contribution  of  West  Bengal,  would  enter  standard 
English-language  dictionaries  Indeed,  owing  to  its  popularity,  the  word  “gherao”  was 
added  to  the  Concise  Oxford  English  Dictionary  in  2004. 
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A  view  of  the  old 
building  of  the  High 
Court  of  Gauhati. 
Photo:  Vinay  Thakur 


Gauhati 

The  High  Court  of  Gauhati  began  life  as  the  High  Court  of  Assam  and 
Nagaland  in  1948.  After  the  North  East  Reorganisation  Act,  1971,  it  was  renamed  the 
Gauhati  High  Court  and  its  jurisdiction  encompassed  the  entire  Northeast.  Imphal, 
Agartala  and  Shillong  were  designated  separate  high  courts  in  2013.  The  Gauhati 
High  Court  continues  to  have  jurisdiction  over  Assam  and,  through  its  benches,  over 
Arunachal  Pradesh,  Mizoram  and  Nagaland. 


Arunachal  Pradesh 

Arunachal  Pradesh  comprises  mainly  of  24  major  tribes  and  about  100  sub¬ 
tribes.  Justice  is  mainly  based  on  the  principles  of  natural  justice  even  in  the  absence 
of  codified  laws.  The  Local  Customary  Institutions  (LCI)  are  variously  named  as 
Nyelee  for  Nyishi,  Kebang  for  Adi,  Buliyang  for  Apatani  to  name  a  few.  All  civil 
matters  and  petty  criminal  cases  are  dispensed  by  these  LCIs,  presided  over  by  the 
village  gaonburhas  (headmen)  and  elders,  attended  by  the  affected  parties  and  family 
members.  The  oral  evidence  of  the  witnesses  and  the  views  of  the  respectable  elders 
find  strong  bearing  on  the  members  of  the  LCI.  Although  regular  court  procedures 
are  not  followed,  the  proceedings  of  the  LCI  have  developed  as  a  practical  means  to 
facilitate  customary  adjudicatory  processes  and  are  extant  till  today.  As  in  the  case  of 
the  Galo  tribe  where  the  supreme  council  is  called  Bogum  Boka,  every  other  tribe  has 
such  parallel  system  in  place  with  some  variation. 
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A  view  of  the  High  Court  building  in  Itanagar,  Arunachal  Pradesh.  Photo:  Vinay  Thakur 

The  customary  adjudication  recognises  unique  procedures.  Reference  can  be 
made  to  the  Chicken  Liver  Test,  as  discussed  in  chapter  one.  The  stick  counting 
method  called  kotir  tirnaam  is  also  applied  in  property-related  disputes,  mainly 
arising  from  matrimonial  disputes.  This  method  has  survived  from  the  very  early  age 
when  the  knowledge  of  numerical  counting  and  arithmetic  was  not  known. 

Prevalent  among  the  Tani  clans,  sticks  of  different  shapes  and  sizes  are  used 
to  denote  the  subject-matter  of  the  property.  This  counting  method  facilitates  the 
calculation,  distribution  and  division  of  property  when  the  articles  cannot  be  brought 
to  the  spot  for  counting.  The  egg  yolk  test  called  pip  roksin  is  also  applied  in  cases 
where  the  chicken  liver  test  is  not  deemed  necessary.  This  method  is  applied  in  simple 
cases  like  locating  missing  mithuns  (a  kind  of  a  bovine;  Bos  frontalis),  ornaments, 
brass  objects  and  other  valuables.  Oath  taken  while  holding  a  sacred  tiger  tooth  to 
demonstrate  the  truthfulness  of  the  testimony  is  also  a  prevalent  practice  for  resolution 
of  disputes  among  some  tribes  and  clans  of  Arunachal  Pradesh.  There  has  been  a  wane 
in  these  customary  practices  with  the  growth  of  education,  technology  and  general 
awareness.  Nonetheless,  the  older  generation  believes  and  follows  the  customs,  which 
are  recognised  by  the  village  tribal  councils  as  well  as  by  the  deputy  commissioner 
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A  view  of  the  new  building  of  the  High  Court  ofGauhati.  Photo:  Vinay  Thakur 

and  the  additional  deputy  commissioner  exercising  judicial  authority  and  also  by  the 
courts  in  the  state. 

Besides  the  customary  practices,  administration  of  justice  in  Arunachal  Pradesh 
was  initially  carried  under  the  provision  ol  the  Assam  Frontier  (Administration  of 
Justice)  Regulation,  1945.  Civil  and  criminal  justice  was  administered  by  village 
authorities  and  the  assistant  and  deputy  commissioners.  The  village  authority  had 
jurisdiction  to  try  suits,  in  which  both  the  parties  were  indigenous  inhabitants 
residing  within  respective  jurisdiction.  Suits  were  decided  in  open  durbar  in  the 
presence  of  parties  and  at  least  three  independent  witnesses.  Criminal  offences 
ranging  from  theft,  mischief,  simple  hurt  to  criminal  trespass  and  assault  were  tried 
by  village  authorities  with  power  to  impose  fine  only  up  to  Rs  50  without  the  power 
of  sentencing.  Suits  beyond  the  jurisdiction  of  the  village  authorities  were  tried  by 
assistant  and  deputy  commissioners  and  at  the  very  first  instance  they  were  required 
to  persuade  the  parties  to  arbitration  by  panchayat  (village  council)  if  both  the  parties 
were  indigenous.  Against  the  order  of  the  assistant  commissioner,  who  exercised  the 
power  of  the  magistrate  of  the  first  class,  an  appeal  lay  before  the  deputy  commissioner 
who  exercised  the  powers  of  the  sessions  judge.  Sentences  of  death,  transportation 


THE  HIGH  COURT  323 


and  imprisonment  of  seven  years  or  more  were  subject  to  confirmation  of  the  high 
court,  which  exercised  appellate  and  revisional  powers  against  the  order  of  the  deputy 
commissioner.65  All  the  authorities  including  the  high  court  were  guided  by  the  spirit 
and  not  the  letters  of  the  Criminal  Procedure  Code  and  the  Civil  Procedure  Code. 

With  the  enactment  of  the  Arunachal  Pradesh  Judicial  Service  Rules,  2006, 
under  Article  235  of  the  Constitution  of  India,  regular  courts  have  been  constituted 
in  the  entire  state.  These  courts  exercise  jurisdiction  over  both  tribal  and  non-tribal 
laws  and  the  provisions  under  the  Criminal  Procedure  Code  and  Civil  Procedure 
Code  are  made  applicable.  The  legislature  has  also  passed  the  Central  Laws  (Extension 
to  Arunachal  Pradesh)  Act,  1993, 66  whereby  various  central  laws  have  been  made 
applicable  to  Arunachal  Pradesh  including  the  Indian  Evidence  Act,  1872;  the  Code 
of  Civil  Procedure,  1908;  the  Negotiable  Instruments  Act,  1881;  and  the  Indian 
Telegraph  Act,  1885.  By  subsequent  notification  dated  24  October  2011, 67  the 
Criminal  Procedure  Code  had  also  been  made  applicable  to  the  state  of  Arunachal 
Pradesh.  Presently,  there  is  no  legislation  for  the  constitution  of  civil  courts.  The  void 
is  sought  to  be  surmounted  by  a  division  bench  judgment  of  the  Gauhati  High  Court 
rendered  on  16  September  2013  in  the  case  of  The  Registrar  General  v  Union  of  India 
&  Orsf  bringing  in  the  applicability  of  the  Bengal,  Agra  and  Assam  Civil  Courts  Act, 
1887,  to  the  regularly  constituted  courts  in  the  state  of  Arunachal  Pradesh. 

Assam,  Nagaland  and  Mizoram 

The  power  of  the  Gauhati  High  Court  and  the  Supreme  Court  of  India  in 
relation  to  the  administration  of  tribal  areas  of  the  specified  autonomous  districts  in 
the  states  of  Assam  and  Mizoram  flows  out  of  the  sixth  schedule  to  the  Constitution 
of  India,  over  and  above  the  power  exercised  by  the  district  councils  and  regional 
councils  so  constituted.  The  provision  of  the  Assam  High  Court  (Jurisdiction  over 
District  Councils  Court)  Order,  1954,  empowers  the  high  court  to  have  both  appellate 
and  supervisory  powers  over  the  district  council  courts.  In  so  far  as  the  state  of  Assam 
is  concerned,  there  are  two  autonomous  districts — Karbi  Anglong  and  Dima  Hasao 
(erstwhile  North  Cachar  Hills) — where  the  judiciary  is  yet  to  be  separated  from  the 
executive.  The  process  of  separation  including  creation  of  posts  of  judicial  officers  in 
the  said  two  autonomous  districts  is  a  saga  of  continuous  efforts  of  the  Gauhati  High 
Court  in  the  administrative  as  well  as  on  the  judicial  side  and  that  of  the  Supreme 
Court.  As  on  date,  the  government  of  Assam  has  created  posts  of  judicial  officers 
along  with  support  staff  and  for  the  effective  separation  of  judiciary  also  enacted  the 
Assam  Administration  of  Justice  in  the  North  Cachar  Hills  District  Act,  2009,  and 
the  Assam  Administration  of  Justice  in  the  Karbi  Anglong  District  Act,  2009.69  In 
the  case  of  Nagaland,  which  was  formed  in  1962,  there  is  no  sixth  schedule  area; 
however,  Naga  customary  laws  in  regard  to  certain  matters  acquire  primacy  and  laws 
which  apply  in  other  parts  of  the  country  are  inapplicable  in  the  state — by  reason 
of  Article  371A  (1)  if  the  Nagaland  State  Assembly  so  resolves.  Vimede  Angami  v 
Ziekrue  Angami/{]  decided  that  though  customary  courts  such  as  gaonburhas  have 
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the  authority  of  law  to  decide  disputes,  they  have  to  follow  justice,  equity  and  good 
conscience;  they  have  no  authority  to  impose  fines. 

The  Gauhati  High  Court  has  spelled  out  the  jurisprudence  relating  to 
interpretation  of  provisions  of  the  sixth  schedule  to  the  Constitution  of  India,  which 
provides  for  autonomy  to  certain  areas,  based  on  tribal  communities’  right  to  self 
governance.  The  courts  decisions  have  emphasised  that  while  district  councils  are 
free  to  regulate  the  activities  which  fall  within  the  sphere  of  their  powers,  at  the  same 
time,  they  are  bound  by  enacted  law  and  the  Constitution  of  India,  especially  Part 
III.71  Several  of  these  decisions  were  appealed  against,  leading  to  important  decisions 
of  the  Supreme  Court.  7 

In  a  claim  for  compensation,  based  on  tortious  negligence,  where  an  author’s 
works  were  lost  by  postal  authorities,  it  was  held  that  his  right  to  freedom  of  speech 
and  expression,  which  included  the  right  to  disseminate  his  opinion  through  his 
works,  were  deprived  unfairly,  for  which  a  majority  of  judges  in  a  decision,  ordered 
payment  of  compensation.73 

The  court  has  to  deal  with  the  question  of  interpretation  of  not  just  enacted 
law,  but  quite  frequently,  of  binding  customs  and  tribal  practices.  It  has  over  the 
years  adopted  a  unique  jurisprudence  for  determining  the  methodology  of  proof 
of  such  customs  and  practices;  therefore,  deferring  to  rulings  of  tribal  authorities 
and  lastly  deciding  whether,  and  if  so,  where  enacted  law  would  apply.74  The  task 
involves  considerable  sensitivity,  given  the  cultural  plurality  and  diversity  of  ethnic 
groups  in  the  region.  The  high  court  had  to  interpret  and  enforce  the  provisions  of 
the  Armed  Forces  (Special  Powers)  Act,  1958,  in  the  context  of  complaints  of  illegal 
custody.  The  court  has  held  that  the  power  given  to  armed  forces  to  arrest  suspects 
is  of  limited  nature  and  that  the  citizen  should  be  produced  and  handed  over  to  the 
police  as  soon  as  possible.  5 


A  traditional-style  courtroom- 
in  the  Kohima  Bench.  Photo: 
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Himachal  Pradesh 

Himachal  Pradesh  was  constituted  by  a  merger  of  28  princely  hill  states  as  a  centrally 
administered  territory  with  effect  from  15  August  1948.  Simultaneously,  the  Himachal 
Pradesh  (Courts)  Order,  1948,  was  also  issued  and  a  court  of  judicial  commissioner,  who 
was  the  chief  judicial  functionary,  equivalent  to  the  rank  of  a  judge  of  the  high  court,  was 
constituted  in  the  state.  Central  acts,  ordinances  and  regulations  were  extended  to  the  state. 
Its  orders  could  be  appealed  to  the  Supreme  Court. 

Section  5  of  the  Punjab  Reorganisation  Act,  1966,  brought  more  areas  from  the 
districts  of  Shimla,  Kangra,  Kullu  and  Lahaul-Spiti,  Nalagarh  tehsil  of  Ambala  district, 
some  areas  of  tehsil  Una  of  district  Hoshiarpur  and  some  portion  of  tehsil  Pathankot 
of  district  Gurdaspur  into  the  fold  of  the  state  and  thus,  these  areas  also  fell  within  the 
territorial  jurisdiction  of  the  judicial  commissioner,  Himachal  Pradesh.  Since  the  area  of 
the  state  had  expanded  as  also  its  population,  an  additional  judicial  commissioner  was  also 
appointed. 

In  1966,  with  the  enactment  of  the  Delhi  High  Court  Act,  the  newly  constituted 
High  Court  of  Delhi  was  given  jurisdiction  over  Himachal  Pradesh.  The  Himachal  Bench 
of  Delhi  High  Court  in  Shimla  was  set  up  on  1  May  1967  for  the  judicial  administration  of 
the  state  after  abolishing  the  court  of  the  judicial  commissioner  and  it  started  functioning 
from  Ravenswood,  a  historical  building  of  Shimla.  However,  within  three  years,  Himachal 
Pradesh  had  obtained  full  statehood  and  the  High  Court  of  Himachal  Pradesh  was  established 
in  Shimla  with  a  chief  justice  and  two  judges.  By  virtue  of  its  location,  the  court  has  found 
itself  at  the  centre  of  legal  controversies  involving  the  environment  and  development. 
In  Kinkri  Devi  v  State,16  the  court  took  a  serious  note  of  unscientific  and  uncontrolled 
quarrying  of  limestone  in  village  Sangrah,  tehsil  Renuka,  district  Sirmaur  and  observed 
that  the  preservation  of  the  environment  and  sustaining  the  ecological  balance  is  a  task 
which  not  only  the  government  but  also  every  citizen  must  undertake.  More  recently,  in 
Him  Parivesh  Environment  Protection  Society  v  State1 1  a  division  bench  of  the  court  found 
that  a  big  business  giant  had  obtained  environmental  clearances  for  establishing  cement 
and  thermal  power  plants  in  district  Solan  by  misleading  the  regulatory  agencies.  By 
invoking  the  principle  of  “polluter  pays”,  the  court  imposed  a  fine  of  Rs  100  crore  on  the 
company  for  causing  ecological  imbalance. 

In  a  particularly  tragic  case,  in  Court  on  its  own  Motion  v  State  and  Ors ,78  the  court 
took  suo  motu  cognisance  of  the  washing  away  of  24  students  of  a  Hyderabad  Engineering 
College  in  river  Beas  on  8  June  2014  near  Thalaut  in  district  Mandi  and  by  applying  the 
principle  of  strict  liability  held  the  college  authorities,  Himachal  Pradesh  State  Electricity 
Board  and  indeed,  the  state  of  Himachal  Pradesh  liable  in  tort  for  negligence  and  awarded 
compensation  to  the  parents  of  each  deceased  students  in  the  sum  of  Rs  24  lakhs— the 
liability  to  be  shared  by  the  joint-tortfeasors  in  the  ratio  of  60:30:10.  In  a  somewhat  similar 
case,  in  Vijay  Verma  v  State 19  the  court  intervened  of  its  own  and  by  holding  that  the  right 
to  get  water  is  a  part  of  right  to  life  guaranteed  by  Article  21  of  the  Constitution  of  India 
awarded  an  interim  compensation  to  the  legal  representatives  of  each  of  the  deceased  who 
had  died  of  jaundice  because  of  intake  of  contaminated  water  in  Shimla  in  the  months  of 
January-February  2016. 
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The  Jammu  Bench  of  the 
High  Court  of  Jammu  and 
Kashmir  used  to  be  located 
in  the  splendid  palace 
complex  in  Mubarak 
Mandi  till  a  modern 
building  was  constructed  to 
house  it  in  Janipur. 
Photo:  Vinay  Thakur 


Jammu  and  Kashmir 

Although  Jammu  and  Kashmir  acceded  to  the  Indian  Union  soon  after 
Independence,  the  Constitution  Act  of  1939  continued  to  govern  affairs  of  the  state 
including  the  judiciary.  The  Constitution  Act  of  1939  was  amended  in  1951  and 
strength  of  the  court  increased  to  “two  or  more  judges”  in  place  of  “one  or  more 
judge”.  The  retirement  age  was  also  raised  from  55  to  60  years.  The  Jammu  and 
Kashmir  state  got  special  status  under  Article  370  in  the  Constitution  of  India.  It, 
inter  alia,  provided  for  extension  of  the  provisions  of  the  Constitution  to  the  state  of 
Jammu  and  Kashmir  with  the  consent  or  concurrence  of  the  government  of  Jammu 
and  Kashmir.  It  also  envisioned  a  separate  constitution  for  Jammu  and  Kashmir. 

In  the  exercise  of  powers  under  Article  370,  Constitution  of  India,  the 
Constitution  (Application  to  Jammu  &  Kashmir)  Order,  1954,  was  promulgated, 
extending  the  jurisdiction  of  the  Supreme  Court  of  India  to  the  state  of  Jammu  and 
Kashmir  and  the  high  court  given  powers  to  issue  writs,  directions  and  orders  for 
the  enforcement  of  fundamental  rights.  This  led  to  the  abolition  of  the  Board  of 
Judicial  Advisers  set  up  under  the  Constitution  Act  of  1939.  However,  on  its  abolition, 


9 


Architectural features  from 
the  royal  palace  that  used 
to  house  the  Jammu  Bench. 
Photos:  Vinay  Thakur 
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Exterior  and  interior  views  of 
the  High  Court  of  Jammu  and 
Kashmir  in  the  state  capital, 
Srinagar.  Photos:  Vinay  Thakur 


17  appeals  pending  before  the  Board  of  Judicial  Advisers  remained  undecided.  This 
necessitated  the  constitution  of  a  special  bench  of  the  Supreme  Court  in  Srinagar 
to  hear  and  dispose  of  the  pending  appeals.  Jammu  and  Kashmir  thus  has  a  unique 
distinction  of  being  one  of  the  two  states  in  the  country  where  the  Supreme  Court 
of  India  set  up  a  bench  to  hear  pending  appeals.  The  bench  presided  over  by  and 
comprising  Chief  Justice  Mehar  Chand  Mahajan,  Justice  S.R.  Das  and  Justice 
Ghulam  Hassan  had  a  sitting  in  Srinagar  on  10  July  1954  and  disposed  of  all  the 
pending  appeals,  upholding  the  high  court  judgments. 

The  Constituent  Assembly  of  the  state  convened  in  1951,  and  adopted  the  state 
constitution  on  17  November  1956.  It  came  into  force  on  26  January  1957.  Part  VII 
of  the  Constitution  of  Jammu  and  Kashmir,  1957,  deals  with  the  high  court.  Section 
93  provides  for  the  constitution  of  the  high  court,  consisting  of  the  chief  justice  and 
two  or  more  other  judges  and  with  the  power  to  issue  writs  like  other  Indian  high 
courts — including  for  enforcement  of  fundamental  rights  conferred  by  Part  III  of  the 
Constitution  of  India.80 

Due  to  judicial  interpretation  in  various  branches  of  law,  the  court  in  its  decisions 
has  assimilated  several  universal  principles.  For  instance,  in  Fazi  v  Ali  Mohammed f 
the  court  said  that  a  divorced  Muslim  woman  could  use  provisions  of  the  Criminal 
Procedure  Code  in  the  state  to  enforce  a  claim  for  maintenance,  during  the  iddat 
(compulsory  wait  under  Muslim  law,  after  divorce  and  before  contracting  another 
marriage).  The  court  rejected  the  plea  that  such  claim  arise  only  in  personal  law. 
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Exterior  and  interior 
views  of  the  High  Court  of 
Jammu  and  Kashmir  in 
the  state  capital,  Srinagar. 
Photo:  Vinay  Thakur 


Madras 

The  High  Court  of  Madras  had  perhaps  the  most  exciting  and  eventful  of 
beginnings  among  all  the  high  courts  of  India.  Almost  immediately  after  its  post- 
Independence  inception,  it  decided  two  of  the  cases  that  would  go  on  to  transform 
constitutional  jurisprudence  even  at  such  an  early  stage.  Champakam  Dorairajan  v 
State  of  Madras82  dealt  with  reservations.  The  Madras  High  Court — although  not 
without  hesitation — held  that  caste-based  reservations  in  educational  institutions  were 
impermissible  under  the  Constitution.  It  was  this  decision  that  led  to  the  insertion 
of  Article  15(4)  into  the  Constitution,  which  specifically  allows  for  reservations  in 
educational  institutions.  Interestingly,  one  of  the  lawyers  involved  in  this  case  was 
Alladi  Krishnaswamy  Aiyer,  one  of  the  framers  of  the  Constitution.  Tlie  Madras 
High  Court  also  decided  in  V.G.  Row  v  State  of  Madras,8,2  a  landmark  civil  rights 
case  that  first  explained  the  meaning  and  scope  of  “reasonable  restrictions”  upon 
fundamental  rights.  The  meaning  of  “reasonable”  in  the  context  of  permissible 
state  restrictions  was  explained  through  a  three-pronged  test:  whether  the  law  has 
a  legitimate  purpose;  if  the  restriction  has  a  relation  to  that  purpose  and  whether 
the  law  imposing  restriction  has  reasonable  relationship  with  the  public  purpose 
(such  as  public  order,  law  and  order,  etc).  This  pioneering  interpretation  was 
modified  by  the  Supreme  Court  somewhat  in  its  seminal  judgment,  State  of 
Madras  v  V.G.  Row,  that  upheld  the  views  of  the  court. 

Like  many  other  high  courts,  Madras  was  strongly  affected  by  the 
linguistic  reorganisation  of  states.  In  fact,  the  conflict  in  the  erstwhile  Madras 
Presidency  was  particularly  bitter,  with  Potti  Sriramulu  going  on  a  hunger 
strike  in  1952  in  support  of  a  new  state  for  the  Telugu-speaking  people  of  the 

This  older  chair  of  the  Chief 
Justice  of  Madras  is  a  showpiece 
of  judicial  splendour 


presidency.  Sriramulu  ultimately  lost  his  life  and  his  death  triggered  the  formation  of 
Andhra  Pradesh  soon  after  in  1953.  Furthermore,  at  the  time  of  Independence,  the 
Madras  High  Court  also  had  jurisdiction  over  portions  of  present-day  Kerala  and 
Karanataka;  by  the  end  of  the  1950s,  this  had  shrunk  to  the  borders  of  Tamil  Nadu. 
It  would  be  many  decades  before  the  next  significant  change  in  2004 — the  creation 
of  a  bench  of  the  High  Court  for  Madurai. 

Even  after  its  initial  years,  the  Madras  High  Court  has  been  called  upon  to 
decide  some  interesting  and  important  cases.  In  keeping  with  the  early  tradition 
established  in  the  V.G.  Row  case,  the  court  held  that  a  government  rule  barring  a 
teacher  from  joining  an  unrecognised  union  violated  the  fundamental  right  to  freedom 
of  association.84  And  in  recent  years,  the  high  court  has  also  been  called  upon  to 
decide  cases  dealing  with  the  still-nascent  law  of  privacy.  For  instance,  in  R.  Rajagopal 
v  J.  Jayalalitha ,85  a  division  bench  of  the  court  ruled  that  in  a  democracy,  a  close  and 
microscopic  examination  of  private  lives  of  public  persons  is  the  natural  consequence 
of  the  holding  of  public  offices.  What  is  good  for  a  private  citizen  who  does  not  come 
within  the  public  gaze  may  not  be  true  of  a  person  holding  public  office.  The  court 
further  ruled  that  when  a  story  relates  to  the  personal  life  of  a  public  official,  it  would 
be  necessary  for  the  member  of  the  press  or  media  to  publish  such  an  article  only  after 
a  reasonable  verification  of  the  facts,  but  such  a  position  may  be  different  if  a  person 
voluntarily  thrusts  himself  or  herself  into  a  controversy  or  voluntarily  invites  or  raises 
a  controversy  in  which  cases  the  press  would  be  free  to  publish  such  material. 

Another  set  of  interesting  cases  have  revolved  around  the  powers  of  the  state 
legislative  assembly.  In  K.  Anbazhagan  v  The  Secretary ,  Tamil  Nadu  Legislative 
Assembly ,86  a  few  members  of  the  Tamil  Nadu  legislative  assembly  were  expelled 
for  burning  a  copy  of  the  Constitution  (they  were  protesting  against  Hindi  being 
imposed  as  the  official  language  of  the  Union).  The  Madras  High  Court  had  to  decide 
the  legality  of  the  expulsion.  The  court  upheld  their  expulsion,  observing  that  in  the 
parliamentary  system  that  we  have  inherited  from  the  British,  the  power  of  expulsion 
is  part  of  the  powers  vested  in  the  House  to  maintain  discipline  and  control  over 
the  membership.  At  the  same  time,  in  S.  Balasubramanian  v  State  of  Tamil  Naduf 
when  an  editor  was  arrested  and  detained  for  apparently  breaching  House  privilege  in 

ONE  INTERESTING  institution  from  colonial  times  that  lasted  a  full  50  years  after 
Independence  was  the  office  of  the  “sheriff”.  The  office  of  the  sheriff  was  an  English 
institution  imported  into  the  presidency  towns  of  India.  Its  origin  in  Madras  is 
traced  back  to  the  charter  of  the  mayor’s  court  at  Fort  St  George  in  1726.  The 
charter  creating  the  post  of  sheriff  of  Fort  St  George  and  town  of  Madraspatnam  was 
received  and  proclaimed  at  Madras  on  27  August  1727.  The  name  was  derived  from 
two  Saxon  words,  namely  sciregerefe  or  scirgerefa,  which  meant  the  reeve,  bailiff, 
officer  or  manager  or  governor  of  the  shire.  The  first  mention  of  the  office  was  in  the 
reign  of  King  Canute  (1017-1036).  His  chief  military  duty  was  the  supervision  of  the 
posse  comitatus  or  the  local  militia.  With  the  development  and  growing  complexity 
of  governmental  differentiation  in  functions,  there  was  a  need  for  various  offices. 

As  each  office  grew,  the  sheriff’s  powers  were  reduced  and  curtailed.  Ultimately,  the 
office  became  honorary  with  purely  ministerial  functions.  In  Madras,  it  finally  came 
to  be  abolished  in  1997.  K.  Chockalingam  was  the  last  sheriff  of  Madras. 


publishing  a  cartoon,  the  court 
held  that  the  legislature  did 
not  enjoy  any  immunity  from 
judicial  review  of  its  actions, 
which  would  have  to  meet  the 
test  of  constitutionality.  On 
the  facts  of  the  case,  the  court 
held  the  arrest  and  detention 
to  be  wrongful,  and  ordered 
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Top:  Ushers  in  formal  dress  at  the  Madras  High  Court.  Above: 
Painted,  carved  ceilings  based  on  the  original  design  in  the  Madras 
High  Court  building.  Right:  The  old  lighthouse  within  the  Madras 
High  Court  premises.  Photos:  Vinay  Thakur 
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compensation.  The  court’s  rulings  in  two  judgments,88 
with  respect  to  a  woman’s  absolute  right  to  property, 
in  the  light  of  provisions  of  the  Hindu  Succession  Act, 
1956  were  pioneering  and  the  Supreme  Court  affirmed 
that  view  later.89 

In  relation  to  the  erstwhile  French  possession 
of  Pondicherry,  the  court  recognised  the  difference  in 
personal  law  among  Hindus  given  the  manner  of  its 
administration.  Regarding  the  joint  family  system  in  the 
union  territory  of  Pondicherry,  this  court  in  Maniammal 
v  Mangalakshmy ,90  held  that  if  a  father  and  his  sons 
lived  together  during  the  father’s  lifetime,  that  joint 
living  was  known  as  “ regime  de  la  copropriate  familiale”. 
After  the  father’s  death,  if  there  was  no  division  between 
the  sons  and  if  they  continued  to  live  jointly  that  was 
known  as  “communaute”:  the  joint  family  system  was 
not  applicable  to  Pondicherry. 

Above:  The  Chief  Justice’s  Courtroom  in  the  Madras  High  Court  is 
embellished  with  richly  carved  wooden  decorative  fixtures  and  ceiling 
paintings  as  well  as  stained  glass  paintings.  Left:  Indian  architectural 
features  such  as  minarets  with  cupolas  and  chajjas  with  brackets 
dominate  the  Madras  High  Court  building.  Photos:  Vinay  Thakur 
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Orissa 

The  origins  of  the  High  Court  of  Orissa  go  back  to  pre-Independence  days.  In 
1936,  a  judicial  system  had  started  to  operate  in  the  province  of  Bihar  and  Orissa. 
There  was  only  one  judgeship  of  Cuttack  district  having  jurisdiction  over  three 
districts — Puri,  Balasore  and  Cuttack.  After  the  creation  of  a  separate  Orissa  province, 
one  more  judgeship  was  created  in  Orissa,  which  subsequently  increased  to  eight  with 
the  merger  of  feudatory  states.  All  these  judgeships  were  functioning  under  the  High 
Court  of  Patna  and  a  circuit  court  was  started  on  an  experimental  basis  in  Orissa. 
After  the  smooth  functioning  of  the  circuit  court  for  a  sufficient  period  of  time,  the 
need  of  a  high  court  in  Orissa  was  realised.  A  high-level  committee  headed  by  the 
Advocate  General  of  Orissa,  Bira  Kishore  Ray,  was  constituted  to  look  into  the  matter. 
In  1943,  the  committee  submitted  a  report  recommending  a  high  court  in  Orissa, 
which  took  five  years  to  be  implemented.  The  Orissa  Legislative  Assembly  made  a 
motion  to  establish  a  high  court  on  3  March  1948. 


Above:  View  of  the  High  Court  of 
Orissa’s  new  building. 
Photo:  Vinay  Thakur 

Facing  page :  The  Orissa  High  Court 
in  Cuttack.  Photo:  Vinay  Thakur 
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On  1  January  1948,  the  25  former  princely  states  of  Orissa  (excepting 
Mayurbhanj)  were  merged  with  the  province  of  Orissa.  Subsequently,  Mayurbhanj 
merged  with  the  state  of  Orissa  on  1  January  1949.  The  entire  state  of  Orissa  came 
under  the  jurisdiction  of  the  Orissa  High  Court,  which  started  its  journey  with 
the  strength  of  a  chief  justice  and  three  puisne  judges.  The  high  court  itself  was 
constituted  through  an  order  passed  by  the  government  of  India  on  30  April  1948, 
under  the  powers  conferred  upon  it  by  the  1935  Government  of  India  Act.  The  first 
chief  justice  of  the  high  court,  Justice  B.  Jagannadha  Das,  was  eventually  elevated 
to  the  Supreme  Court. 

Right  from  its  inception,  the  High  Court  of  Orissa  was  at  the  forefront  of  cutting- 
edge  legal  developments.  For  instance,  in  K.C.  Gajapati  Narayan  Deo  v  State  of  Orissa  f 
the  court  found  itself  having  to  deal  with  the  early  clash  between  the  legislature  and 
the  judiciary  on  land  reforms.  The  Orissa  legislature  had  enacted  the  Orissa  Estates 
Abolition  Act,  1952.  This  enactment  authorised  the  state  government  to  take  over 
possession  and  management  of  estate  and  converts  the  raiyat  of  a  proprietor  into  a  raiyat 
of  the  state.  The  court  held  that  in  cases  which  fall  under  the  scope  of  Article  31(4),  31 A 
or  31 B  of  the  Constitution  of  India,  the  law  relating  to  compulsory  acquisition  is  not 
open  to  challenge  on  the  ground  that  the  scheme  of  compensation  provided  by  it  does 
not  conform  to  what  are  said  to  be  the  accepted  attributes  of  compensation.  It  was  also 
held  that  the  doctrine  of  colourable  legislation  does  not  involve  any  questions  on  “bona 
fides”  or  “mala  fides”.  It  merely  revolves  around  the  question  of  the  competency  of  a 
particular  legislation  to  enact  a  particular  law.  Therefore,  if  the  legislature  is  competent 
to  pass  a  particular  law,  the  motives  with  which  it  passed  a  particular  law  are  irrelevant. 
It  was  held  that  the  act  was  valid  and  constitutional  objections  raised  were  untenable. 
This  decision  was  upheld  by  the  Supreme  Court. 

Another  significant  case — decided  in  the  next  decade — related  to  judicial 
review  over  parliamentary  action  and  involved  Articles  163,  164,  361(1)  and  356  of  the 
Constitution.  Bijayananda  Patnaik,  the  leader  of  the  opposition,  raised  an  issue  pertaining 
to  the  formation  of  the  new  ministry  by  the  governor  pursuant  to  the  resignation  of  the 
chief  minister,  Nandini  Satpathy.  It  was  contended  that  when  the  council  of  ministers’ 
resignation  is  tendered  by  the  chief  minister,  the  governor  of  that  state  should  call  the 
leader  of  the  opposition  to  form  the  ministry  or  government  without  testing  its  strength. 
In  any  case,  if  at  all  the  strength  was  to  be  tested,  it  should  have  been  done  on  the  floor 
of  the  House.  The  court  held  that  the  governor’s  decision  of  not  calling  the  leader  of  the 
opposition  to  form  the  ministry  and  recommending  President’s  Rule  under  Article  356 
could  be  brought  before  the  court  of  law.  The  court  also  relied  upon  Article  356  to  hold 
that  even  though  there  were  certain  parliamentary  conventions  in  Britain,  on  which 
the  petitioner  had  relied,  breach  of  those  conventions  could  not  be  raised  before  the 
courts — it  was  purely  a  matter  for  the  House. 

In  A.  Narain  Murty  v  The  King?1  a  judgement  made  prior  to  the  Constitution, 
the  high  court  said  that  each  prisoner  has  a  right  to  consult  and  confer  with  his 
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lawyer,  the  denial  of  which  is  illegal.  One  judgment  of  the  high  court  which  finds 
resonance  even  today  and  is  cited  by  lawyers  and  judges  alike  is  the  case  of  Dr 
Binapani  Dei  v  State  Of  Orissa ,93  in  which  the  unreasoned  and  arbitrary  revision  of 
date  of  birth  and  the  resultant  order  of  retirement  against  the  petitioner  was  held  to  be 
unconstitutional.  The  court  said  that  rules  of  natural  justice  bound  the  government  to 
disclose  what  inquiry  was  made  before  revising  the  date  and  also  give  opportunity  to 
Dei.  This  has  become  a  precedent  throughout  the  country,  after  the  Supreme  Court 
approved  the  ruling.94  The  court  also  ruled  as  permissible  an  order  directing  DNA 
testing  to  determine  paternity  in  Bhabhani  Prasad  Jena  v  Convenor  Secretary ;  this  was 
later  reversed  by  the  Supreme  Court.95 

In  the  field  of  civil  rights,  the  Orissa  High  Court  was  responsible  for  an 
important  breakthrough  in  Basanti  Mohanty  v  State  of  Orissa?6  The  High  Court  of 
Orissa  in  this  case  dealt  with  the  question  of  maintainability  of  the  writ  petition 
against  private  educational  institutions.  The  court  in  this  landmark  judgment  held 
that  private  educational  institutions  perform  public  duties  while  performing  the  social 
function  of  imparting  education  which  has  been  prescribed  by  the  respective  statutory 
bodies.  It  was  further  held  that  the  word  “authority”  in  Article  226  of  the  Constitution 
is  not  restricted  to  statutory  authorities,  but  also  includes  people  or  bodies  performing 
public  duties.  As  private  institutions  also  discharge  public  functions,  they  are  amenable 
to  the  writ  jurisdiction  of  the  high  court  solely  on  this  ground. 

Customary  Systems  of  Law 

Orissa  is  home  to  one  of  the  largest  number  of  tribes  of  India,  as  many  as  62,  constituting 
24  percent  of  the  total  population  of  the  state.  These  tribes  mainly  inhabit  the  Eastern 
Ghats  hill  range,  which  runs  in  the  north-south  direction.  More  than  half  of  their 
population  is  concentrated  in  the  three  districts  of  Koraput  (undivided),  Sundergarh 
and  Mayurbhanj.  Despite  belonging  to  different  linguistic  divisions,  the  tribes  have 
many  socio-cultural  similarities,  although  they  retain  identities  of  their  own. 

One  of  the  tribes  in  the  state  of  Orissa  is  the  Bonda  tribe.  They  transmit  their 
customs,  traditions,  values  and  norms  from  generation  to  generation  through  the 
process  of  socialisation  and  interaction.  Their  settlements  function  as  independent 
political  units  enforced  through  the  village  panchayat  to  safeguard  the  tribe.  At  the 
village  level,  they  have  a  traditional  council  to  decide  intra-village  disputes  and  for 
discharging  functions  of  higher  order  there  is  a  confederacy  formed  of  12  villages.  The 
head  of  this  group  is  called  bad  naik,  who  was  very  powerful  in  the  feudal  regime, 
but  with  the  changing  times  he  has  lost  his  importance.  The  council  settles  all  kinds 
of  intra-village  disputes  after  listening  to  arguments  and  counter-arguments.  The 
judgment  delivered  by  the  village  chief  is  final  and  binding  but  if  it  is  later  proved  that 
the  judgment  was  tampered  with,  then  it  can  be  modified.  Before  police  stations  were 
established,  the  council  even  used  to  decide  cases  of  homicide.  The  Bonda  laws  are 
neither  written  nor  codified  and  are  in  the  form  of  customary  rules.  One  important 
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characteristic  of  these  rules  is  that  they  keep  changing  with  the  requirements  of  the 
society  to  remain  valid. 

The  justice  system  of  the  Santhal  tribe  that  resides  in  the  Santhal  Paraganas  is 
strongly  rooted  in  Santhal  values.  The  administration  of  justice  must  embody  certain 
standards  and  must  make  optimum  utilisation  of  indigenous  agencies  so  that  justice 
delivery  is  portrayed  as  a  major  function.  In  1938,  the  Santhal  Paraganas  Enquiry 
Committee  was  formed  to  determine  the  position  of  Santhal  justice.  It  identified  that 
regular  civil  courts  established  under  the  Bengal  and  Assam  Civil  Courts  Act  of  1887 
deals  with  suits  valued  above  Rs  1,000  and  the  Santhal  civil  courts  established  under 
section  2  of  Act  XXXVII  of  1853  deals  with  civil  suits  up  to  a  value  of  Rs  1,000. 
The  latter  was  not  governed  by  the  Civil  Procedure  Code  but  by  the  Santhal  Civil 
Rules  framed  under  section  1(2)  of  Act  XXVII  of  1855.  Despite  the  separation,  the 
committee  stated  that  there  should  be  separate  courts  as  it  increases  the  efficiency  of 
the  justice  delivery  system. 

Among  the  tribes,  the  damin-i-koh  has  an  important  function  to  play.  They 
are  tribal  leaders  who  hold  their  positions  as  heads  of  the  community.  They  have  been 
recognised  as  the  fiscal  heads  of  local  areas  as  well.  When  the  Santhal  system  was 
established,  the  government  recognised  them  as  leaders  of  the  Santhal  community 
vested  with  social  and  tribal  functions  and  powers  to  decide  both  civil  and  criminal 
disputes.  The  government  chose  not  to  abolish  the  damin-i-koh  system  as  a  majority  of 
the  population  consisted  of  aboriginals  living  in  primitive  conditions  who  were  deeply 
attached  to  the  system.  However,  a  feeling  of  discontent  had  started  growing  amongst 
the  tribe  and  the  feeling  of  respect  for  the  damin-i-koh  had  started  diminishing. 
Such  discontent  could  be  attributed  to  the  overly  strict  adherence  to  the  hereditary 
principles  in  appointing  the  leaders.  The  village  councils  habitually  dealt  with  offences 
such  as  petty  theft,  hurt,  mischief,  trespass,  public  misconduct  and  defamation,  which 
are  also  offences  under  the  Indian  Penal  Code  (IPC).  The  local  justice  system  dealt 
with  these  disputes.  Tie  mechanism  was  in  consonance  with  the  delivery  of  essential 
justice  than  the  elaborate  machinery  of  the  courts.  For  example,  in  cases  of  theft, 
there  was  a  summary  inspection  of  the  property  or  the  object,  a  conviction  in  a  village 
meeting,  the  return  of  the  stolen  property  to  the  owner  and  an  imposition  of  fine 
as  punishment.  For  offences  such  as  mischief  and  trespass  there  was  an  immediate 
imposition  of  fine.  This  system  of  justice  delivery  was  preferred  as  it  spared  them  the 
hassle  of  undertaking  exhausting  journeys  to  remote  magistrates  and  expenditure  of 
money  in  lawyers’  fees  and  petty  costs.  Moreover,  the  appropriation  of  fines  by  the 
villagers  themselves,  associated  them  with  the  system  of  justice  and  actively  involved 
them  in  the  maintenance  of  rights. 


Patna 

The  Patna  High  Court  commenced  work  from  1  March  1916.  The  judicial  and 
executive  functions  were  separated  in  the  districts  of  Patna  and  Shahabad  on  3 
January  1950  and  subsequently  introduced  in  all  the  districts  of  the  high  court. 
Clause  36  of  the  letter  patent  of  the  Patna  High  Court  mandated  the  establishment 
of  a  circuit  bench  in  Ranchi  with  Patna  remaining  the  principal  bench  on  6  March 
1972.  The  circuit  bench  in  Ranchi  became  a  permanent  bench.  It  finally  became 
the  Jharkhand  High  Court  on  the  reorganisation  of  Bihar  state  on  15  November 
2000. 

The  judgments  of  the  court  have  laid  the  foundations  for  many  constitutional 
amendments  including  the  first  ever  amendment  brought  about  in  the  Constitution 
when  the  Patna  High  Court  declared  the  Land  Reforms  Act  as  unconstitutional  in 
the  case  of  State  of  Bihar  v  Maharaja  Kameshwar  Singh.97 

Before  its  reorganisation  in  2000,  Bihar  had  a  large  tribal  population. 
This  led  to  the  growth  of  jurisprudence  with  respect  to  indigenous  communities’ 
customs  and  traditions.  A  number  of  decisions  evolved  principles  which  would 
apply  to  decide  whether  members  of  tribal  communities,  on  their  adopting  customs 
of  another  religion  are  deemed  to  have  become  subject  to  their  personal  laws.  In 
three  different  judgments,  Budhu  Majhif  Langa  ManjhH  and  Danai  Majhi,m)  it 
was  held  that  it  was  not  necessary  to  apply  Hindu  personal  law  to  persons  from 
tribal  communities,  all  practices  applicable  to  Hindus  should  have  been  adopted. 
If  there  were  sufficient  pointers  and  evidence  to  show  that  such  customs  had  been 
embraced,  the  court  would  conclude  that  the  Hindu  way  ol  life  and  therefore  its 
personal  laws  were  applicable. 

In  Anjuman  Able  Hadees,  Darbhangam  and  Managing  Committee  of  TELCO 
Urdu  Middle  School} 02  the  court  held  as  illegal,  directions  by  the  government, 
which  interfered  with  the  right  of  minority  educational  institutions  to  manage  their 
affairs  according  to  their  choice.  In  Centre  for  Health  and  Resource  Management 
v  State  of  Bihar  and  Orr,HH  the  court  directed  the  state  government  to  improve 
conditions  in  public  health  care  institutions  and  set  up  a  monitoring  mechanism 
and  periodic  reporting  for  the  improvement  of  access  to  public  health  to  the 
citizens.  In  Md  Rizban  Alam  @  Bablu  @  Md  Rijivan  v  State  of  Bihar ,104  the  court 
decided  that  a  divorced  Muslim  woman  was  entitled  to  claim  amounts  towards 
maintenance  of  her  minor  child  in  her  custody  against  her  previous  spouse  and 
that  the  Muslim  Women’s  (Protection  of  Rights  on  Divorce)  Act,  1986,  did  not 
bar  a  judicial  direction.  In  the  case  of  Vijay  Kumar  Gupta,105  the  court  directed 
compensation  to  a  convict  who  was  detained  for  almost  two  years  beyond  the 
prison  term  awarded,  saying  that  it  violated  his  right  to  life  and  dignity. 
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The  sprawling  complex  of  the  Patna  High 
Court.  Photo:  Vinay  Thakur 
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AFTER  THE  REORGANISATION  OF  STATES 


Although  the  High  Court 
building  in  Hyderabad  was 
built  between  1915  and  1920 
as  the  court  of the  princely 
state  by  Nizam  Mir  Osman 
Ali  Khan,  it  was  designed  in 
the  late  Mughal  style  by  an 
Indian  architect,  Shankar 
Lai,  and  not  in  the  prevalent 
Indo-British  style 

Previous  page:  The  grand 
entrance  darwaza 

Facing  page:  Minarets, 
domes,  arches,  jharokhas  and 
jaalis  mark  the  palace-like 
exterior  of  the  High  Court 
building  in  Hyderabad. 

Photos:  Vinay  Thakur 


Hyderabad,  Andhra  Pradesh  and  Telangana 

The  state  of  Hyderabad  acceded  to  the  Indian  Union  on  17  September 
1948.  Appeals  against  the  decisions  of  the  high  court  pending  before  the  judicial 
committee  were  transferred  to  the  Supreme  Court  of  India  under  Article  374(4)  of  the 
Constitution  of  India  as  is  covered  in  the  previous  chapter. 

The  state  of  Andhra  was  formed  on  1  October  1953  under  the  Andhra  State 
Act,  1953,  by  carving  out  11  districts  from  the  state  of  Madras.  The  High  Court  for 
Andhra  State  was  established  in  Guntur  on  5  July  1954  with  just  three  judges,  Chief 
Justice  Koka  Subba  Rao,  Justice  P.  Chandra  Reddy  and  Justice  K.  Umamaheswaram. 
Four  more  judges  were  appointed  shortly  thereafter.  The  judgments  of  the  Madras 
High  Court  delivered  before  5  July  1954  were  held  binding  on  the  Andhra  High 
Court  by  a  full  bench  of  the  high  court  in  M.  Subbarayudu  v  the  State ,106 

In  1956,  the  state  of  Andhra  Pradesh  was  created  on  linguistic  basis  to  bring 
together  all  Telugu-speaking  people  by  merging  the  Andhra  state  with  parts  of  the 
Hyderabad  state.  This  new  state  came  into  existence  under  the  aegis  of  the  States 
Reorganisation  Act,  1956.  After  the  formation  of  the  new  state,  the  Andhra  Pradesh 
High  Court  was  established  on  5  November  1956.  At  that  time,  the  judges’  strength 
was  11  ,  six  from  the  Andhra  state  and  five  from  the  Hyderabad  state. 

Interestingly,  the  very  formation  of  the  state  of  Andhra  Pradesh  was  challenged 
in  Sri  Kishan  v  State  of  Andhra  Pradesh}91  A  representation  in  this  regard  was  made 
by  Sri  Kishan,  a  barrister,  before  the  chief  justice’s  court  minutes  after  it  was  convened 
for  the  first  time.  This  judgment  was  rendered  by  the  bench  of  Chief  Justice  Koka 
Subba  Rao  and  Justice  P.  Jaganmohan  Reddy.  The  very  first  judgment  of  the  Andhra 
Pradesh  High  Court  was  however  delivered  in  the  case  of  D.  Sarvothama  Rao  v  Vyday 
Pochayya  on  5  November  1956.  More  recently,  the  erstwhile  state  of  Andhra  Pradesh 
was  bifurcated  into  the  state  of  Telangana  and  the  residuary  state  of  Andhra  Pradesh 
under  the  Andhra  Pradesh  Reorganisation  Act,  2014,  with  effect  from  2  June  2014. 
Consequently,  the  Andhra  Pradesh  High  Court  was  renamed  as  the  High  Court  of 
Judicature  of  Hyderabad  for  the  state  of  Telangana  and  the  state  of  Andhra  Pradesh, 
being  the  common  high  court  for  the  two  states  till  the  formation  of  a  separate  high 
court  in  the  present  state  of  Andhra  Pradesh. 

Momentous  decisions  have  also  been  handed  down  by  the  court  over  the 
years.  Dealing  with  the  nuances  of  Article  12  of  the  Constitution  of  India  as  to  the 
requirements  of  a  “state”  that  need  to  be  fulfilled  for  the  purpose  of  maintaining  a 
writ  petition,  this  court  devised  the  “role  over  structure”  test  long  before  it  gained 
recognition  in  the  Supreme  Court.  The  decision  rendered  by  the  court  in  Sri 
Konaseema  Cooperative  Central  Bank  Ltd  v  N.  Seetharama  Rajuw'  bears  witness  to 
this.  Issues  relating  to  reservation  for  women  were  pondered  over  by  the  court  as  long 
back  as  in  1968  in  P.  Sagar  v  State  of  Andhra  Pradesh  f 9 
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T.  Sareetha  v  T.  Venkata  Subbaiah110  is  perhaps  one  of  the  most  interesting 
judgments  handed  down  by  any  court  in  India.  Section  9  of  the  Hindu  Marriage 
Act,  which  provides  for  the  remedy  of  “restitution  of  conjugal  rights”,  was  struck 
down  as  unconstitutional  under  Articles  14  and  21.  The  judgment  developed  radical 
conceptions  of  privacy  as  guaranteeing  the  rights  to  autonomy  and  bodily  integrity 
and  equal  treatment  not  only  being  a  question  of  form,  but  also  about  the  gendered 
effect  of  laws.  However,  the  judgment  was  overruled  by  the  Supreme  Court. 

In  Land  Acquisition  Officer-cum-Revenue  Divisional  Officer,  Chevella  Division, 
Hyderabad  v  Mekala  Panduffi  a  far-reaching  decision  rendered  by  a  larger  bench  of 
seven  judges  of  the  high  court,  it  was  held  that  assignees  of  government  lands  were 
also  entitled  to  payment  of  compensation  equivalent  to  full  market  value  of  the  land 
and  other  benefits  on  par  with  full  owners  of  land,  even  in  cases  where  assigned  lands 
were  taken  possession  of  by  the  state  in  accordance  with  the  terms  of  grant  and  such 
resumption  was  for  a  public  purpose. 

A  climate  of  politically-motivated  violence  (spurred  on  by  Naxal  groups) 
has  required  the  high  court  to  often  consider  questions  arising  out  of  the  tension 
between  state  power  and  individual  freedom.  For  instance,  in  Challa  Ramkonda 
Reddy  v  State  ofAPffi  a  division  bench  of  the  court  dealt  with  the  conflict  between 
sovereign  power  and  personal  liberty  and  held  the  state  liable  to  pay  compensation 
for  negligence  of  prison  officials  in  safeguarding  an  undertrial  prisoner  who  lost  his 
life.  Even  more  significant  was  the  judgment  of  the  high  court  in  AP  Civil  Liberties 
Committee  (APCLC)  v  Government  ofAPffi  where  a  bench  of  five  judges  held  that  the 
due  procedure  laid  down  by  law  would  be  equally  applicable  to  “encounter  deaths”  at 
the  hands  of  police  officials,  requiring  registration  of  a  FIR  and  regular  investigation, 
just  like  any  other  alleged  criminal  offence. 
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Front  view  of  the  Delhi 
High  Court  main  building. 
Photo:  Vinay  Thakur 


Delhi 

After  the  Uprising  of  1857,  Delhi  was  integrated  with  Punjab.  The  Imperial 
British  capital  shifted  to  Delhi  in  1911  after  the  Delhi  Durbar;  it  became  a  separate 
province  on  17  September  1912  by  a  proclamation  of  the  governor  general.114  However, 
its  seat  of  judiciary  continued  to  remain  in  Punjab  until  1966.  This  meant  that  first, 
Delhi  was  under  the  High  Court  of  Lahore  and  then  after  Independence,  under  the 
High  Court  of  Punjab.  The  High  Court  of  Punjab  circuit  bench  was  constituted  in 
1952  to  deal  with  matters  arising  out  of  Delhi. 

The  Delhi  High  Court  was  established  19  years  after  Independence.  The 
arrangement  of  a  circuit  bench  functioning  at  Delhi  to  deal  with  cases  relating  to  the 
union  territory  proved  unsatisfactory.  A  rapid  population  increase  and  volume  of  litigation 
necessitated  the  formation  of  a  separate  high  court  for  Delhi.  As  capital  of  a  new  republic, 
there  was  a  felt  necessity  for  a  separate  high  court  with  the  growing  importance  of  Delhi. 
A  non-controversial  bill,  the  Delhi  High  Court  Act  saw  an  easy  passage  and  interestingly 
this  was  the  first  time  a  union  territory  was  to  have  its  own  high  court. 

In  this  manner,  the  High  Court  of  Delhi  was  formed  with  four  judges  on  its 
rolls.  The  sanctioned  strength  of  judges  of  this  high  court  increased  from  time  to  time. 
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A  mosaic  mural  by  Satish  Gujral  depicting  the  scales  of  justice  on  an  exterior  wall  of  the  Delhi  High  Court  building. 
Photo:  Vinay  Thakur 


Presently,  the  sanctioned  strength  of  judges  of  the  High  Court  of  Delhi  is  60,  which 
includes  45  permanent  judges  and  15  additional  judges.  Recent  initiatives  of  the  high 
court  involve  an  extensive  digitisation  programme  as  well  as  a  vulnerable  witnesses 
programme. 

Over  the  course  of  its  history,  the  Delhi  High  Court  has  decided  some 
important  cases.  It  was  one  of  the  first  of  the  higher  judiciary  to  draw  attention  to  the 
lack  of  compassion  within  section  309  in  State  v  Sanjay  Kumar  Bhatia.ni  Section  309 
of  the  IPC,  which  criminalises  an  unsuccessful  attempt  to  suicide,  has  for  long  been  a 
contentious  issue  as  violating  the  fundamental  right  to  life  under  Article  21.  Although 
the  question  of  the  constitutional  validity  of  the  section  was  not  before  the  court,  the 
division  bench  stated  in  categorical  terms  that  section  309  displayed  a  lack  of  sensitivity 
and  “is  an  anachronism  unworthy  of  human  society”.  This  view  was  reversed  in  Gian 
Kaur  v  State  of  Punjab, 116  where  the  Supreme  Court  upheld  the  constitutionality  of 
section  309.  Yet  the  observations  of  the  high  court  have  consistently  found  resonance 
in  law  commission  reports  calling  for  the  removal  of  section  309  from  the  statute 
book.  From  the  criminal  to  the  commercial,  the  judgment  of  the  court  in  Union  of 
India  v  Bharat  Engineering  Corporation 117  has  the  unique  distinction  of  being  quoted 
in  the  19th  edition  of  the  internationally  acclaimed  Russel’s  Arbitration. 

Another  case  that  acted  as  a  precursor  to  future  developments  was  Penguin  Book 
Distributors  v  India  Book  Distributors' 18  where  the  court  held  that  importation  of  books 
without  permission  of  the  licensee  (of  the  owner  of  copyright)  was  infringement  and 
that  copyright  was  a  “species”of  property.  This  was  a  forerunner  to  the  now  recognised 
principle  of  “parallel  importation”  in  intellectual  property  law.  A  pioneering  full  bench 
judgment  in  Digvijaya  Narain  Singh  v  A.K  Senm  delineated  the  power  of  courts  to 
commit  for  contempt  what  could  be  questions  in  a  pending  litigation,  but  are  at  the 
same  time,  public  or  political  issues.  The  court  ruled  that  public  discussion  of  such 
matter  “cannot  necessarily  be  stifled  because  oi  the  filing  of  a  suit  by  an  individual 
in  a  court  of  law  about  that  matter  of  national  importance.  To  hold  otherwise  would 
result  in  the  startling  situation  wherein  any  individual  may  place  a  blanket  ban  and 
embargo  on  public  discussion  of  matters  of  national  importance  by  just  filing  a  suit  in 
a  court  of  law  about  those  matters”.  This  judgment  is  a  pioneering  one  in  free  speech 
rights.  In  another  ruling  later,  the  court  ruled  that  debate  and  criticism  (by  Justice 
K.  Subba  Rao,  former  Chief  Justice  of  India)  regarding  appointment  of  Justice  A.N. 

Ray  as  Chief  Justice  of  India  in  departure 
of  the  seniority  rule  could  not  lead  to 
criminal  contempt. 120 
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The  Chief Justice’s  Courtroom  in  the  Delhi  High  Court.  Unlike  many  of  the  older  courts,  the  Delhi  High 
Court  is  furnished  in  modern  style.  Photo:  Vinay  Thakur 


The  interiors  of  the  Delhi 
High  Court  are  decorated 
with  modem  paintings. 
Photo:  Vinay  Thakur 


In  a  public  interest  litigation,  Centre  for  Public  Interest  Litigation  v  Union  of 
India}lx  the  court  set  aside  and  declared  illegal  allotment  of  petrol  pump  outlets  and 
LPG  distributorships  made  by  central  government  agencies  on  the  footing  that  they 
were  not  based  on  any  rule,  but  unprincipled  and  arbitrary  discretion.  In  another 
important  judgment,  the  court  ruled  that  regardless  of  the  nature  of  employment — 
temporary  or  permanent — maternity  benefits  have  to  be  given  to  female  workers 
eligible  for  it.122  The  court  has  delivered  several  important  judgments  on  right  to 
information;  right  to  livelihood  in  Manushi  Sangathan  v  Govt  of  Delhi;]li  moral  rights 
of  a  copyright  owner  to  insist  that  his  work  cannot  be  displayed  except  in  the  terms 
and  purpose  for  which  it  was  created  in  Amarnath  Sehgal  v  Union  of  India  &  Orr.124  It 
has  also  upheld  citizens’  right  to  access  to  public  health  in  Mohammed  Ahmed  v  Union 
of  India :125  where  it  was  ruled  that  scarce  access  to  medication  for  a  rare  disorder  and 
the  expense  involved  imposed  on  the  state  the  obligation  to  provide  medical  aid  on 
fair,  reasonable,  equitable  and  affordable  basis.  In  the  area  of  technology,  the  high 
court  has  been  a  pioneer;  it  was  the  first  to  start  a  paperless  court  on  15  December 
2009.  Several  judges  now  decide  from  digital  files;  in  many  areas  the  case  filing  is 
only  through  digital  files.  Moreover,  the  court  was  the  first  to  establish  an  arbitration 
centre;126  its  advocacy  of  alternative  disputes  resolution  saw  it  setting  up  several 
mediation  centres  the  first  was  set  up  in  2006. 12 
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Gujarat 

In  the  initial  decade  after  Independence,  the  area  that  is  now  Gujarat  was 
under  the  jurisdiction  of  the  High  Court  of  Bombay.  The  High  Court  of  Gujarat  was 
established  in  1960,  under  the  Bombay  Reorganisation  Act. 

Interestingly,  soon  after  it  came  into  existence,  the  question  of  binding 
precedents  of  the  Bombay  High  Court  rulings  became  a  controversial  issue.  On  a 
reference  made  by  a  division  bench  doubting  the  correctness  of  the  judgment  of  the 
full  bench  on  the  point,  the  issue  was  considered  by  a  larger  bench  of  five  judges  in  the 
case  of  State  of  Gujarat  v  Gordhandas  Keshavji  Gandhi ,128  The  larger  bench  held  that 
the  Gujarat  High  Court  having  inherited  the  entire  jurisdiction,  power  and  authority 
in  respect  of  the  territories  now  forming  part  of  the  state  of  Gujarat  can  rightly  be 
regarded  as  a  successor  of  the  High  Court  of  Bombay  and  would  be  bound  by  the 
decision  of  the  predecessor  court  rendered  prior  to  1  May  1960. 

During  the  internal  Emergency  declared  in  1975,  a  number  of  high  court 
judges  were  transferred.  One  of  them  was  Justice  Sankalchand  Himmatlal  Sheth  of 
the  Gujarat  High  Court  who  was  transferred  to  the  Andhra  Pradesh  High  Court 
without  obtaining  his  consent  or  consulting  him.  Justice  Sheth  challenged  his  transfer 
before  the  Gujarat  High  Court.  The  full  bench  of  the  high  court  in  the  case  of  S.H. 
Sheth  v  Union  of  India™  declared  the  transfer  illegal  and  invalid,  putting  great  stress 
on  the  independence  of  judiciary  as  a  basic  feature  of  the  Constitution.  This  judgment 
was  challenged  by  the  Union  of  India  before  the  Supreme  Court.  By  the  time  the  five- 
judge  bench  of  the  Supreme  Court  heard  the  appeal,  Emergency  was  lifted.  Despite 
this,  looking  at  the  significance  of  the  issues  involved,  the  Supreme  Court  proceeded 
to  decide  the  legal  issues  on  merits,  discussing  at  length  the  questions  related  to 
the  appointment  and  transfer  of  judges  in  the  context  of  the  independence  of  the 
judiciary.  This  case  became  the  focal  point  of  development  of  the  collegium  system  of 
appointment  ol  judges  in  later  years. 

One  of  the  earliest  instances  of  public  interest 
litigation  can  be  traced  to  the  Gujarat  High  Court.  Justice 
M.P.  Thakkar,  in  the  case  of  P.K.  Mantiyan  v  Regional 
Provident  Fund  Commissioner ,130  took  cognisance  of  the 
grievance  raised  by  a  widow  in  her  letter  to  an  editor  of 
a  newspaper  in  exercise  of  public  interest  jurisdiction.131 
Beyond  this,  Gujarat  is  known  lor  pioneering  the  system 
of  lok  adalat  (“people’s  court”;  a  system  of  alternative 
dispute  resolution).  The  first  lok  adalat  was  held  in  1982 
at  Una  (Junagadh  district).  Lok  adalats  have  succeeded 
in  the  settlement  of  a  large  number  of  cases  relating 
to  motor  vehicle  accidents  claims,  land  acquisition 
compensation  and  matrimonial  and  family  disputes. 


Photo:  Vinay  Thakur 


The  old  Saurashtra  High  Court  building.  Source:  High  court 
of  Gujarat.  Facing  page:  The  imposing  entrance  leading  into 
the  High  Court  of  Gujarat  in  the  state  capital,  Ahmedabad. 
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Views  of  the  vast  spaces  of  the  Gujarat  High  Court  building.  Photos:  Vinay  Thakur 
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The  grand  edifice  of  the 
High  Court  of  Karnataka 
is  a  Neo-Classical  building. 
Photo:  Vinay  Thakur 


Karnataka 

The  state  of  Mysore  was  established  in  1956  (its  name  was  changed  to 
Karnataka  in  1973).  Like  many  other  states,  Karnataka  was  an  amalgamation  of 
several  somewhat  distinct  areas — the  erstwhile  Mysore  state,  Bombay—  Karnatak  area 
(previously  under  the  jurisdiction  of  Bombay),  Hyderabad-Karnatak  area  (previously 
under  the  jurisdiction  of  Hyderabad),  the  coastal  areas  of  Karnataka,  the  Mangaluru 
region  (previously  under  Madras)  and  Coorg  (Kodagu),  which  had  its  own  judicial 
system  during  colonial  times.  The  principal  bench  of  the  high  court  is  presently 
at  Bengaluru  (interestingly,  in  a  building  that  originally  housed  the  executive  and 
legislature  as  well,  the  Attara  Kacheri).  Since  2013,  the  court  also  has  permanent 
benches  at  Dharwad  and  Gulbarga. 

The  Attara  Kacheri  is  a  building  of  substantial  heritage  and  in  fact,  was  itself  the 
subject  of  historic  litigation.  In  the  80s,  a  decision  was  taken  to  demolish  the  Attara 
Kacheri.  This  led  to  the  filing  of  the  first  public  interest  litigation  before  the  high 
court.  In  a  landmark  decision,132  the  building  was  virtually  saved  from  demolition.  Of 
course,  the  verdict  was  against  the  petitioners  and  promptly  an  appeal  was  filed  before 
the  Supreme  Court.  But  before  any  decision  could  be  rendered,  in  1985,  the  state 
government  revoked  its  order  and  proceeded  to  repair  and  strengthen  the  building. 

Through  the  course  ol  its  history,  the  high  court  has  been  called  upon  to  decide 
many  interesting  as  well  as  important  cases.  As  in  Gujarat,  very  early  on,  on  the 
establishment  of  the  state  of  Mysore  in  1956,  a  question  arose  as  to  whether  or  not 
and  to  what  extent  the  high  court  was  bound  by  the  decisions  of  the  Chief  Court  of 
Mysore  and  the  High  Court  of  Mysore  delivered  prior  to  1  November  1956.  A  bench 
of  three  judges  held  that  the  decisions  of  either  of  the  courts  delivered  prior  to  1 
November  1956  were  not  binding  on  it.133 
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Facing  page:  The  ceiling  of 
the  Diwani  Chamber  in  the 
Karnataka  High  Court  is 
painted  with  Indian  vegetal 
motifs  as  well  as  Greco- 
Roman  figures.  Presently  it  is 
used  as  the  judges’  tea  hall. 
Below:  The  elegant  corridors 
with  polished  stone  floors 
and  graceful  windows. 
Photo:  Vinay  Thakur 


During  Emergency,  the  Karnataka  High  Court  was  one  of  the  state  high  courts 
that  upheld  the  right  to  life  and  personal  liberty  notwithstanding  the  proclamation 
of  the  Emergency.134  Many  of  the  detenus  under  preventive  detention  laws,  including 
L.K.  Advani,  were  lodged  in  the  Bangalore  jail,  thus  conferring  jurisdiction  upon  the 
court.  For  their  judgment,  the  two  judges  were  transferred  to  Allahabad  and  Gauhati 
respectively. 

Many  of  the  significant  judgments  delivered  by  the  Supreme  Court  have  had 
their  origins  in  Karnataka  and  the  Karnataka  High  Court.  For  instance,  in  TMA  Pai 
Foundation  v  State  of  Karnataka ,135  the  constitutional  validity  of  various  provisions  of 
Karnataka  educational  institutions  (Prohibition  of  Capitation  Fee)  Act,  1984,  were 
challenged.  The  decision  of  the  court  paved  the  way  for  the  growth  of  law  on  the 
subject  resulting  in  a  judgment  of  the  Supreme  Court  bearing  the  same  name. 

Indeed,  some  of  the  most  significant  judgments  of  the  court  have  been  handed 
down  in  the  sphere  of  education.  The  public  interest  litigation  Citizen  of  India  v  State  of 
Karnatakanb  was  regarding  the  fixing  of  admission  capacity  in  medical  colleges,  which 
lead  to  the  Supreme  Court  affirming  the  high  court  verdict  that  the  state  government 
and  universities  did  not  have  powers  to  fix  the  intake  capacity  in  any  medical  college 
and  that  it  was  only  the  Medical  Council  of  India  which  was  competent  to  fix  the 
same.  Another  frequently  debated  issue  has  been  that  of  the  medium  of  education. 
On  the  question  of  whether  primary  schools  in  the  state  must  impart  education  in  the 
native  and  to  teach  Kannada  as  an  additional  subject  and  secondary-school  students 
to  study  Kannada  as  a  compulsory  subject,  in  a  landmark  decision  in  the  case  of 
General  Secretary,  Linguistic  Minority  Protection  Committee  v  State  of  Karnataka, 137  a 
full  bench  held  that  the  government’s  order  could  violate  Articles  14,  29  and  30  of 
the  Constitution,  and  was  a  breach  of  the  obligation  cast  on  the  state  under  Article 
35 0A  of  the  Constitution.  The  controversy  culminated  in  the  decision  of  the  Supreme 
Court  in  the  case  of  State  of  Karnataka  &  Am  v  Associated  Management  of (Government 
Recognised  Unaided  English  medium)  Primary  and  Secondary  Schools  &  Ors.m 

Perhaps  most  famously, 
the  Karnataka  High  Court 
decided  S.R.  Bommai  v  Union  of 
India. 139  A  full  bench  dealt  with 
a  significant  question  regarding 
the  constitutional  validity  of  the 
imposition  of  President’s  Rule  in 
Karnataka.  The  decision  of  the 
full  bench  is  a  foundation  for  the 
growth  of  law  on  the  subject  under 
Article  356  of  the  Constitution 
resulting  in  a  landmark  judgment 
of  the  Supreme  Court— again,  in 
the  S.R.  Bommai  case. 
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Keraia 

Soon  after  Independence,  in  1949,  the  united  state  ofTravancore- 
Cochin  came  into  being.  The  High  Court  of  Judicature  for  this  state 
was  established  on  7  July  1949.  The  High  Court — and  the  state 
itself — lasted  only  seven  years.  Through  the  States  Reorganisation 
Act,  the  state  of  Kerala  was  created  in  1956,  through  the  merger  of  the 
erstwhile  state  ofTravancore-Cochin  and  the  Malabar  district  of  what 
used  to  be  the  Madras  Presidency.  The  two  areas  had  a  very  different 
history,  which  extended  to  different  legal  and  judicial  systems.  While 
Travancore-Cochin  was  itself  an  amalgamation  of  two  princely  states 
(Travancore  and  Cochin),  Malabar  had  been  part  of  British-lndian  Madras. 

The  Kerala  High  Court  was  established  on  5  November  1956,  with  six  judges. 
In  addition  to  the  state  of  Kerala,  the  union  territory  of  the  Laccadive,  Minicoy  and 
Amindivi  Islands  was  also  within  its  jurisdiction.  The  seat  of  the  high  court  was 
the  Ram  Mohan  Palace.  Although  the  high  court  has  now  shifted  to  more  modern 
accommodation,  many  of  the  subordinate  buildings  are  considerably  antiquated.  The 
chief  judicial  magistrate’s  court  at  Kozhikode  for  instance,  dates  back  to  1793  and  the 
district  court  of  Thalassery  was  built  in  1811. 

Through  its  history,  the  Kerala  High  Court  has  delivered  judgments  that  have 
broken  new  and  important  ground.  For  instance,  in  Rt.  Rev.  Aldo  Maria  Patroni  v 
Kesavan  E.C.,'40  a  full  bench  held  that  in  the  absence  of  any  definition  of  the  term 
minority  in  the  Constitution  of  India,  any  community,  religious  or  linguistic  which 
is  numerically  less  than  50  per  cent  of  the  population  of  the  state,  is  entitled  to  the 
fundamental  right  guaranteed  by  Article  30  (1)  of  the  Constitution  of  India.  In 
Gwalior  Rayon  Silk  Mfg  (Wvg.),141  the  court  held  that  a  state  cannot  be  prevented 
by  agreement  with  a  private  party  from  enacting  law,  acquiring  lands  in  exercise  of 
its  constitutional  powers.  Another  innovative  judgment  was  Marggarate  Maria  v  Dr 
Chacko ,142  where  a  full  bench  of  the  court  held  that  if  a  minor  child’s  best  interests 
were  served  by  entrusting  him  to  the  custody  and  care  of  a  parent  residing  outside 
India,  then  the  court  had  the  power  to  pass  orders  permitting  the  child  to  be  moved 
out  of  India. 

Because  of  the  presence  of  a  very  engaged  and  politically  active  citizenry,  the 
high  court  has  often  had  to  rule  on  issues  regarding  the  scope  and  limits  of  political 
activism  in  public  spaces.  For  instance,  in  Sathyavan  v  State  ofKerala}n  a  single  judge 
held  that  elections  to  school  parliament  should  not  be  conducted  on  political  lines 
based  on  political  party  divisions.  That  same  year,  in  Bharat  Kumar  v  State  of  Kerala, 144 
the  full  bench  held  that  the  calling  of  “bandhs”,  which  were  inevitably  backed  by 
explicit  or  implicit  threats  of  violence,  were  illegal,  since  it  prevented  citizens  from 
effective  exercise  and  enjoyment  of  their  fundamental  rights.145 
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Top:  Front  view  of  the 
Kerala  High  Court.  Far 
left:  An  usher  carrying  a 
mace.  Left:  The  gong  at 
the  Kerala  High  Court 
is  placed  in  a  pavilion 
with  a  traditional 
pitched  roof  of  red  tiles. 
Photos:  Vinay  Thakur 
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Previous  page:  The  principal  bench  in  Jabalpur  of 
the  High  Court  of  Madhya  Pradesh.  Built  in  1899 
by  the  prolific  PWD  architect  Henry  Irwin,  the 
building  is  a  stunning  mix  of  Baroque  and  Indian 

features 


Above  left:  An  usher  with  a  mace  in  the  vast 
verandahs  of  the  High  Court  in  Jabalpur. 
Above  right:  Long  corridors  facing  the  gardens. 
Right:  Pre-Independence  emblem  of  the  erstwhile 
Central  Provinces  and  Berar  Provinces. 

Photos:  Vinay  Thakur 


Madhya  Pradesh 

After  Independence,  a  new  state  of  Madhya  Bharat  was  established  on  29 
January  1948,  comprising  Gwalior  state,  Holkar  state  and  Malwa  region.  There  were 
two  high  court  benches  in  Madhya  Bharat — Gwalior  and  Indore.  When  Madhya 
Bharat  and  Mahakaushal  were  integrated  in  1956,  the  seat  of  Madhya  Pradesh  High 
Court  was  shifted  to  Jabalpur.146 

Also  at  the  time  of  Independence,  the  United  State  of  Vindhya  Pradesh  was 
formed  on  13  March  1948,  when  35  states  in  Bundelkhand  and  Baghelkhand  regions 
agreed  to  unite  into  one  state  which  was  to  be  called  the  United  State  of  Vindhya 
Pradesh.  The  Rajpramukh  of  the  United  State  of  Vindhya  Pradesh  was  given  sovereign 
legislative  power  under  the  covenant  executed  by  the  rulers  of  the  integrating  states 
and  in  exercise  of  those  powers,  the  rajpramukh  applied  Rewa  state  laws  (with  the 
exception  of  revenue  laws)  throughout  the  state  of  Vindhya  Pradesh  in  exercise  of 
same  powers.  He  promulgated  during  the  years  1948  and  1949,  72  other  ordinances, 
which  had  force  and  validity  of  acts  of  legislature.  The  signing  35  rulers  had  brought 
about  the  new  state  into  being  purely  as  a  domestic  arrangement  between  themselves 
and  not  as  a  treaty  with  the  dominion  of  India.  Obviously,  there  was  surrender  of  a 
fraction  of  the  sovereignty  of  each  ruler  to  the  newly  created  state  but  there  was  no 
further  surrender  of  sovereign  powers  to  the  dominion  of  India  beyond  those  already 
surrendered  in  1947  relating  to  defence,  external  affairs  and  communications. 

The  United  State  of  Vindhya  Pradesh  did  not  last  long.  By  an  agreement  dated 
26  December  1949,  rulers  of  35  integrating  states  ceded  to  the  government  of  India 
the  full  and  exclusive  authority,  jurisdiction  and  powers  for  and  in  relation  to  the 
government  of  these  states  with  effect  from  1  January  1950.  The  central  government 
by  means  of  Vindhya  Pradesh  (Administrative)  Order,  1950,  provided  that  all  laws  in 
force  in  Vindhya  Pradesh  on  31  December  1949  would,  until  repealed  or  amended  by 
competent  legislature  or  authority,  continue  to  be  in  force  in  the  newly  formed  state. 
The  Vindhya  Pradesh  became  a  Part  C  state  and  a  centrally  administered  area.  The 
Part  C  States  (Laws)  Act,  1950,  provided  for  the  extension  of  260  central  acts  and 
ordinances  to  Vindhya  Pradesh.  The  corresponding  laws  in  force  immediately  before 
the  date  of  such  extension  were  deemed  to  have  been  repealed.  Under  the  provisions 
of  the  same  act,  eight  acts  of  different  Part  A  states  were  also  extended  to  Vindhya 
Pradesh.  The  government  of  Part  C  States  Act,  1951,  provided  for  the  constitution  of 
a  legislative  assembly  to  be  composed  through  elected  process.  Tire  elected  assembly 
began  to  function  from  April  1952  and  passed  31  acts  up  to  31  December  1954. 

As  a  result  of  reorganisation  of  states  by  the  States  Reorganisation  Act,  1956, 
broadly  speaking,  the  entire  area  of  Madhya  Pradesh  (Central  Provinces  and  Berar) 
excepting  eight  districts  which  went  to  the  new  state  of  Bombay,  Part  B  state  of 
Madhya  Bharat  and  Part  C  states  of  Vindhya  Pradesh  and  Bhopal  were  merged 
together  under  section  9  of  the  Act  to  form  a  new  state  of  Madhya  Pradesh  from 
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Above:  The  otherwise 
modernist  building  of  the 
Gwalior  Bench  includes 
traditional  Indian  chhatris 
on  the  corners  of  the  roof 
Facing  page:  The  Gwalior 
Bench  of  the  Madhya  Pradesh 
High  Court  rises  around 
a  central  courtyard  with  a 
fountain  in  the  centre. 
Photos:  Vinay  Thakur 


1  November  1956.  By  virtue  of  section  49(1)  of  the  Act,  the  high  court  exercising 
jurisdiction  in  relation  to  the  then  existing  state  of  Madhya  Pradesh  was  deemed  to 
be  the  high  court  for  the  new  state  of  Madhya  Pradesh.  The  state  of  Madhya  Pradesh, 
earlier  formed  part  of  Central  Provinces  and  Berar  and  was  within  the  jurisdiction 
of  the  Nagpur  High  Court,  which  was  established  by  virtue  of  letters  patent  dated  2 
January  1936  issued  by  King  Emperor  George  V  under  the  Government  of  India  Act, 
1935.  This  letters  patent  by  which  the  Nagpur  High  Court  was  established,  continued 
in  force  even  after  the  enforcement  of  Constitution  of  India  on  26  January  1950, 
by  virtue  of  Articles  225  and  372.  The  High  Court  of  Madhya  Pradesh  is  thus  the 
continuation  of  the  High  Court  of  Judicature  at  Nagpur.  Thus,  the  High  Court  of 
Judicature  at  Nagpur  became  the  High  Court  for  the  state  of  Madhya  Pradesh  as  it 
existed  on  26  January  1950. 

After  the  creation  of  the  state  of  Madhya  Pradesh  in  1956,  the  Nagpur  High 
Court  started  functioning  in  Jabalpur  with  effect  from  1  November  1956  and 
rechristened  the  High  Court  of  Madhya  Pradesh,  with  its  principal  seat  in  Jabalpur 
and  temporary  benches  in  Gwalior  and  Indore.  The  high  court  judges  of  Nagpur  High 
Court  choosing  to  work  in  the  newly  created  state  of  Madhya  Pradesh  were  transferred 
to  Jabalpur  while  judges  of  Madhya  Bharat  High  Court  who  were  appointed  as  judges 
of  Madhya  Pradesh  High  Court  were  duly  sworn  in.  By  virtue  of  the  Presidential 
order  dated  18  November  1968,  the  temporary  benches  at  Gwalior  and  Indore  were 
made  permanent. 
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Like  the  Jabalpur  building,  the  building  of  the  Indore  Bench  of  the  Madhya  Pradesh  High  Court  in  an  impressive  colonial  structure. 
Photo:  Vinay  Thakur 
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Facing  page  above  and 
below  left:  The  cuboid 
Punjab  and  Haryana  High 
Court  building  fits  with 
the  large  modern  scheme 
of  the  city  of  Chandigarh, 
designed  by  Le  Corbusier. 
Below  right:  The  open- 
hand  symbol  of  Chandigarh 
designed  by  the  master 
architect  Le  Corbusier. 

Photo:  Vinay  Thakur 


Punjab  &  Haryana 

After  Independence,  the  old  province  of  Punjab  was  divided  into  West  Punjab 
(Pakistan)  and  East  Punjab  (India).  The  High  Court  of  Lahore  was  in  Pakistan  and 
naturally  ceased  to  have  jurisdiction  over  Delhi  and  East  Punjab.  Consequently, 
the  High  Court  (Punjab)  Order,  1947,  created  a  new  high  court  of  judicature  for 
the  territory  of  east  Punjab  (India)  on  15  August  1947.  A  court  of  record,  it  had 
jurisdiction  over  the  territories  of  East  Punjab  and  Delhi,  including  all  manners  of 
jurisdiction  that  were  existing  before  Partition  and  were  exercised  by  the  High  Court 
of  Lahore.  The  High  Court  began  with  six  permanent  judges  and  one  additional 
judge.  It  started  functioning  from  the  Circuit  House  in  Amritsar  and  was  shifted  to 
Shimla.147  Since  it  was  the  successor  and  continuation  of  the  High  Court  of  Lahore, 
the  decisions  of  Lahore  High  Court  were  binding  on  it. 

After  the  Constitution  of  India  came  into  force  on  26  January  1950,  the  state 
of  East  Punjab  came  to  be  known  as  Punjab.  Accordingly,  the  name  of  the  high  court 
was  also  changed  and  it  became  an  established  high  court  under  the  Constitution. 

The  inclement  weather  in  winter,  which  was  very  inconvenient  for  litigants  to 
go  to  Shimla,  necessitated  the  shifting  of  the  high  court  from  Shimla  to  Chandigarh. 
The  court  was  established  on  the  eastern  edge  of  the  new  capital  complex  designed  by 
the  eminent  Swiss-born  and  Paris-based  architect  Charles  Edouard  Jenneret,  better 
known  as  Monsieur  Le  Corbusier.  Justice  A.N.  Bhandari,  the  first  Chief  Justice  of 
this  court,  was  actively  involved  in  the  planning  of  the  building.  The  building  is  said 
to  resemble  a  mouth  organ,  others  call  it  a  barn.148 

At  this  time,  there  also  existed  the  Patiala  and  East  Punjab  States  Union 
(PEPSU),  which  had  its  own  high  court  (the  PEPSU  High  Court).  However,  by  the 
States  Reorganisation  Act  of  1956,  PEPSU  was  merged  with  the  State  of  Punjab  and 
the  judges  of  the  High  Court  of  PEPSU  became  judges  of  the  Punjab  High  Court. 

In  1966,  there  was  a  further  reorganisation  of  states  and  the  state  of  Haryana 
as  well  as  the  union  territory  of  Chandigarh  were  created.  The  High  Court  of  Punjab 
was  now  renamed  the  High  Court  of  Punjab  and  Haryana.  The  judges  of  the  High 
Court  of  Punjab  became  judges  of  the  common  high  court  with  all  the  powers  and 
jurisdiction  of  the  High  Court  of  Punjab.  However,  the  principal  seat  of  the  high 
court  remained  at  Chandigarh. 

During  its  history,  the  court  has  decided  some  significant  cases  in  many  areas 
of  law.  Very  early  on,  the  court  struck  down  the  law  of  sedition  as  unconstitutional,149 
although  this  position  was  later  reversed  by  the  Supreme  Court.  On  the  civil  side, 
the  court  was  the  first  to  lay  down  that  the  bona  fide  needs  of  the  landlord  will  stand 
on  an  equal  footing  to  those  of  the  tenant,  irrespective  of  whether  the  premises  are 
“residential”  or  “commercial”.  In  DA  V College  Hoshiarpur  v  Sarva  Nand Anglo  Sanskrit 
Higher  Secondary  School,™  the  court  by  a  three-judge  bench,  ruled  that  if  a  body  or 
association,  professing  common  tenets  of  the  Hindu  religion  sets  up  a  school,  that 
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THE  PUNJAB  HIGH  COURT  had  the  last  English  judge 
to  serve  at  Indian  high  courts,  Donald  Falshaw.  Falshaw  was 
famous  for  his  dislike  of  repetition.  Here  is  a  true  anecdote 
from  his  court.152 

In  the  early  1960s,  he  was  hearing  a  criminal  appeal.  The 
counsel  had  some  difficulty  in  speaking  English  and  feeling 
uncomfortable  in  expressing  himself,  fumbled  for  words. 
Justice  Falshaw  hurriedly  went  through  the  judgment  of  the 
lower  court  and  asked  the  counsel: 

“What  have  you  done?  You  have  given  the  person  such  a 
deadly  blow.  There  was  hardly  any  provocation.” 

The  counsel  said,  “My  Lord!  Provocation?  He  took  away  my 
“she  dog.” 

The  judge  said,  ““She  dog”?  What  do  you  mean?” 

The  counsel  replied,  “My  Lord,  “he  dog”,  male,  “she  dog”, 
female.” 

The  judge  said,  “Oh,  you  mean  bitch.” 

The  counsel  said,  “Yes,  yes,  same  thing.” 

The  judge  said,  “Even  then,  it  was  just  a  bitch.” 

The  counsel  said,  “No  My  Lord,  it  was  not  just  a  bitch,  not 
an  ordinary  bitch.”  Fumbling  for  words,  the  counsel  wanted 
to  convey  that  the  bitch  was  of  a  foreign  breed.  “My  Lord,  it 
was  a  bitch  of  our  Lordship’s  nationality.”  Justice  Falshaw  put 
away  the  file  and  left  the  courtroom. 


body,  by  virtue  of  its  charitable  objects,  has  the  capacity 
of  administering  a  school,  through  a  defined  group  of 
individuals.  Expounding  on  the  fundamental  tenets  of 
the  Sikh  religion  and  its  essential  religious  practices, 
the  court  upheld  a  minority  college’s  precondition 
that  Sikh  aspirants  for  admission  should  also  profess 
its  essential  religious  practices  in  a  three-judge  bench 
judgment  in  Gurleen  Kaur  v  State  of  Punjab.™ 

In  the  recent  past,  the  court  had  to  grapple  with 
serious  social  issues  such  “honour  killings”  The  practice 
is  rooted  in  the  belief  among  a  section  of  society  in 
some  states  that  women  do  not  have  control  or  agency 
over  their  lives,  particularly  in  issues  such  as  marriage. 
Inter-caste  (non-endogamous)  marriage  is  seen  as  a  slur 
on  the  woman’s  family  and  her  community.  In  some 
horrific  instances,  this  has  led  to  murder  of  women 
by  their  kinsmen.  A  series  of  judgments  of  the  court 
have  mark  edthese  crimes  as  different,  requiring  a 
different  sentencing  paradigm — a  view  drawing  upon 
the  Supreme  Court’s  judgment  in  Dalip  Premnarayan 
Tiwari  and  Another  v  State  of  Maharashtra.™ 

Above  & facing  page:  Originally  an  Indo-Saracenic  palace, 
the  Faridkot  District  Court  building  includes  such  playful 
features  as  arches  fitted  with  intricate  jaalis  and  fountains. 

Photo:  Vinay  Thakur 
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The  Jaipur  Bench  of  the 
Rajasthan  High  Court. 
Photo:  Vinay  Thakur 


Court  libraries  are 
invariably  equipped  with 
such  law  books,  including 
old  and  rare  tomes.  Seen  here 
from  the  Rajasthan  High 
Court.  Photo:  Vinay  Thakur 
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Rajasthan 

The  state  of  Rajasthan  (then  called  Rajputana)  was  formed  during  the  period 
from  17  March  1948  to  25  January  1950,  with  the  integration  of  19  erstwhile  princely 
states.  The  union  of  Rajasthan  was  inaugurated  at  Jaipur  by  Sardar  Vallabhbhai  Patel 
on  30  March  1949.  At  that  time,  Jaipur,  Jodhpur,  Udaipur,  Bikaner  and  Kota  were  the 
leading  states  and  were  following  the  British  administrative  pattern.  All  this  had  to  be 
unified.  A  three-member  committee  was  set  up  for  this  purpose  and  it  submitted  its 
report  on  27  March  1949,  with  the  recommendation  that  Jaipur  should  be  made  the 
capital  of  the  new  state  and  the  seat  of  the  high  court  should  be  located  at  Jodhpur. 

In  the  newly  created  state,  five  high  courts  were  functioning  in  Jaipur,  Jodhpur, 
Bikaner,  Udaipur  (the  capital  of  united  Rajasthan  with  a  bench  at  Kota)  and  Alwar 
(the  capital  of  Matsya  state)  with  a  total  strength  of  20  judges.  The  Rajasthan  High 
Court  Ordinance,  1949,  abolished  these  different  jurisdictions  and  provided  for  a 
single  high  court  for  the  entire  state,  with  its  seat  at  Jodhpur.  The  Rajpramukh  of 
Rajasthan,  a  kind  of  a  governor,  also  established  benches  in  Jaipur  and  Udaipur. 

The  Rajasthan  High  Court  was  inaugurated  on  29  August  1949.  The 
Rajpramukh,  Maharaja  Sawai  Man  Singh  II,  administered  oath  to  Justice  Kamal 
Kant  Verma  (the  former  Chief  Justice  of  the  Allahabad  High  Court  as  well  as  the 
Udaipur  High  Court)  as  the  chief  justice  along  with  1 1  other  judges  who  represented 
most  of  the  princely  states. 

On  3  September  1949,  the  rajpramukh  issued  a  further  notification  directing 
the  High  Court  of  Judicature  for  Rajasthan  to  also  sit  simultaneously  at  Bikaner  and 
Kota  to  dispose  of  the  cases  pending  before  the  former  High  Court  of  Bikaner  and 
the  Kota  bench.  Under  this  notification,  no  authority  was  given  to  entertain  new 
cases  other  than  the  applications  for  revision  or  readmission.  On  26  January  1950, 
the  Constitution  of  India  was  enforced  wherein  Rajasthan  became  a  Part  B  state.  The 
strength  of  high  court  judges  for  the  B  category  was  reduced  and  it  was  essential  that 
the  judges  conform  to  the  eligibility  provided  under  the  Constitution.  Consequently, 
some  of  the  judges,  including  Chief  Justice  Kamal  Kant  Verma,  had  to  step  down 
from  office.  On  8  May  1950,  the  Rajpramukh  issued  another  notification  under 
section  10  of  the  ordinance  directing  that  the  High  Court  of  Judicature  for  Rajasthan 
cease  to  sit  at  Bikaner,  Kota  and  Udaipur  from  22  May  1950.  Although  the  benches  at 
Bikaner,  Kota  and  Udaipur  were  abolished,  the  Jaipur  bench  was  allowed  to  continue 
to  function  with  jurisdiction  over  Jaipur  and  Kota  divisions. 

Under  the  States  Reorganisation  Act  of  1956,  the  high  courts  of  all  the 
existing  Part  B  states  and  the  courts  of  the  judicial  commissioners  for  Ajmer,  Bhopal, 
Kuchh  and  Vindhyapradesh  were  abolished.  Section  49(2)  provided  instead  for  the 
establishment  of  a  high  court  for  Rajasthan.  The  principal  seat  was  Jodhpur  and  a 
further  bench  was  established  at  Jaipur. 

Under  the  Act  of  1956,  the  state  of  Ajmer  (then  a  Part  C  state),  the  talukas  of 
Mount  Abu  and  Sunnel-Tappa  were  added  to  Rajasthan  and  the  Sironj  subdivision 
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Although  the  Rajasthan  High  Court 
based  in  Jodhpur  was  relocated  to  a 
new  building,  this  building  is  built 
in  the  local  style  using  local  sandstone. 
Local  myths  abound  in  connection 
with  courts.  There  is  a  belief  in 
Jodhpur  that  success  at  the  court  is 
mediated  by  Sir  Pratap,  a  long-time 
regent  of  the  princely  state  of  Jodhpur, 
1895—1922,  and  consequently 
offerings  of  flowers,  sweetmeats  and 
even  cigarettes  are  placed  at  the  feet 
of  his  statute  at  the  entrance  of  the 
district  administration  building 
complex.  Photos:  Vinay  Thakur 
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of  Kota  district  was  transferred  to  Madhya  Pradesh.  With  the  merger  of  Ajmer  on 
1  November  1956,  the  government  of  India  decided  to  have  further  consideration 
with  regard  to  any  change  in  the  capital  of  the  state  and  the  seat  of  the  High 
Court  of  Rajasthan.  Accordingly,  a  committee  consisting  of  P.  Satyanarain  Rao,  V. 
Vishwanathan  and  B.K.  Gupta  was  constituted,  which  submitted  its  report  on  26 
February  1958,  recommending  that  the  capital  should  not  be  shifted  from  Jaipur 
and  the  principal  seat  of  the  High  Court  should  continue  to  be  at  Jodhpur.  The 
committee  also  recommended  abolishing  the  existing  bench  of  the  Rajasthan  High 
Court  at  Jaipur.  On  the  acceptance  of  these  recommendations,  the  Jaipur  Bench  of 
the  Rajasthan  High  Court  was  abolished  in  1958.  The  abolition  of  the  Jaipur  Bench 
caused  much  disaffection  among  a  large  section  of  the  people  in  eastern  Rajasthan 
and  especially  in  the  city  of  Jaipur.  Various  bar  associations  and  other  organisations 
demanded  the  establishment  of  a  permanent  bench  of  the  high  court  at  Jaipur.  This 
demand  was  finally  acceded  to  in  1976  and  a  permanent  bench  of  the  court  was 
established  at  Jaipur.  The  bench  has  jurisdiction  in  respect  of  the  cases  arising  in  the 
districts  of  Ajmer,  Alwar,  Bharatpur,  Dholpur,  Kota,  Bundi,  Jhalawar,  Baran,  Jaipur, 
Jhunjhunu,  Sawai  Madhopur,  Karauli,  Sikar,  Tonk  and  Dausa. 
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Sikkim 

Sikkim  acceded  to  the  Indian  Union  as  late  as  1975.  Before  that,  it  was  ruled 
by  a  monarch  or  chogyal,  whose  word  was  law.  Originally,  lawyers  were  not  allowed 
to  appear  in  court.  This  position  began  to  change  when  Sikkim  became  a  protectorate 
of  British  India  in  1890.  The  British  divided  Sikkim  into  estates  for  the  collection  of 
revenue  and  placed  each  estate  under  the  control  of  a  lessee  landlord,  with  limited 
judicial  powers.  In  1916,  a  court  known  as  the  Chief  Court  was  established,  which 
exercised  appellate,  original  and  supervisory  jurisdiction.  Nonetheless,  the  final 
appeal  in  the  state  remained  with  the  chogyal.  He  was  advised  by  a  board  of  judicial 
commissioners  that  resembled  the  Privy  Council  of  England. 

Soon  after  Indian  Independence,  the  Chogyal  of  Sikkim  began  to  streamline 
judicial  procedure  in  the  state  and  established  a  high  court  of  Judicature  in  1955.  This 
high  court  saw  the  beginnings  of  a  separation  between  the  executive  and  the  judiciary, 
with  the  chogyal  retaining  only  powers  of  mercy,  pardon,  remission,  commutation 
and  reduction  of  sentences  as  well  as  the  power  to  set  up  special  tribunals.  The 
separation  was  sharpened  in  1963,  when  a  munsif  magistrate  was  appointed  at  the 
capital,  Gangtok,  for  the  first  time,  to  exercise  a  purely  judicial  function. 

The  pace  of  separation  was  accelerated  after  Sikkim’s  merger  with  India  in 
1975.  The  high  court  of  judicature  became  the  High  Court  of  Sikkim.  All  existing 
civil  and  revenue  courts  and  other  officials  continued  to  exercise  their  functions,  but 
now  subject  to  the  Constitution  of  India.  According  to  the  Government  of  Sikkim 
Act,  it  was  specifically  provided  that  judges  would  be  independent  in  their  judicial 
functions.  Towards  this  end,  the  Sikkim  Civil  Courts  Act  was  passed  in  1978  with 
a  view  to  consolidating  the  functions  of  the  civil  courts.  This  system  continues  to 
the  present. 

One  of  the  most  significant  judgments  of  the  country  concerning  the  integration 
of  laws  into  the  newly  added  territories  and  their  compatibility  with  constitutional 
principles  was  decided  in  R.C.  Podiyal  v  Union  of  India1^  concerned  the  validity  of 
reservations  in  the  Sikkim  legislature  in  favour  of  the  Buddhist  sangha  or  official 
community;  it  was  challenged  on  the  ground  of  being  based  on  religion.  The  Supreme 
Court  ruled  that  such  reservations  cannot  be  made,  but  in  the  case  of  newly  included 
territories,  the  need  to  integrate  them  has  to  be  balanced  with  not  disrupting  practices 
accepted  historically  in  a  society.  In  Shiva  Kumar  Pradhan  v  Meena  Rawat ,155  the 
court  ruled  that  a  son,  on  attaining  majority,  cannot  claim  maintenance  amount  from 
his  parent.  In  Jas  Bahadur  Rai  v  Putra  Dhan  Rai,x%  the  applicability  of  Indian  laws  to 
Sikkim  was  considered.  The  court  held  that  when  a  point  for  decision  is  not  covered 
by  provision  of  any  law  in  force  in  Sikkim,  the  courts  in  Sikkim,  from  long  before 
its  incorporation  in  the  Indian  Union,  had  followed  the  principles  of  laws  in  force  in 
India  in  deciding  such  a  point,  if  such  principles  were  in  consonance  with  the  justice, 
equity  and  good  conscience. 
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Chhattisgarh 

The  Chhattisgarh  High  Court  is  one  of  the  newer  high  courts  in  India.  It  was 
established  on  1  November  2000  as  a  separate  high  court  for  newly  created  state 
of  Chhattisgarh  under  the  Madhya  Pradesh  Reorganisation  Act,  2000,  having  its 
jurisdiction  over  the  territories  of  the  state  of  Chhattisgarh.  The  seat  of  the  high 
court  is  in  Bilaspur.  Interestingly,  at  the  time  of  its  establishment,  the  high  court  was 
located  in  a  refurbished  higher  secondary  school.  Today,  however  it  is  housed  in  a 
huge  building  bigger  than  most  court  buildings  in  India. 

Jharkhand 

The  evolution  of  the  courts  in  the  state  of  Jharkhand  took  place  in  two  phases. 
The  first  one  was  when  it  was  a  part  of  the  state  of  Bihar  and  the  second  was  when  the 
state  of  Jharkhand  was  created  on  15  November  2000. 

Initially,  a  circuit  bench  of  the  Patna  High  Court  was  established  at  Ranchi  on 
6  March  1972.  Since  the  functioning  of  the  circuit  bench  was  causing  considerable 
difficulties  besides  involving  great  expenditure  and  as  the  reasons  for  the  establishment 
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An  illuminated  panoramic  view  of  the  Chhattisgarh  High  Court.  Photo:  Vinay  Thakur 


of  a  bench  at  Ranchi  continued  to  exist,  the  government  of  Bihar  was  very  keen  that 
the  bench  be  made  permanent.  It  was  therefore  proposed  to  set  up  a  permanent  bench 
of  the  Patna  High  Court  in  Ranchi  with  its  territorial  jurisdiction  extending  over  the 
North  Chhotanagpur  division  comprising  the  districts  of  Hazaribagh,  Giridih  and 
Dhanbad  and  the  South  Chhotanagpur  Division  comprising  the  districts  of  Ranchi, 
Palamau  and  Singhbhum.  In  order  to  meet  this  objective,  by  virtue  of  the  High  Court 
at  Patna  (Establishment  of  Permanent  Bench  at  Ranchi)  Act,  1976  (Act  57  of  1976), 
with  a  provision  made  in  section  2  in  this  regard,  a  permanent  bench  of  the  Patna 
High  Court  came  to  be  established  at  Ranchi. 

With  the  promulgation  of  the  Bihar  Reorganisation  Act,  2000,  a  new  state 
came  to  be  formed  on  15  November  2000,  to  be  known  as  Jharkhand,  comprising 
the  territories  of  the  existing  state  of  Bihar,  namely  Bokaro,  Chatra,  Deogarh, 
Dhanbad,  Dumka,  Garhwa,  Giridih,  Godda,  Gumla,  Hazaribagh,  Koderma, 
Lohardaga,  Pakur,  Palamau,  Ranchi,  Sahebganj,  Singhbhum  (East)  and  Singhbhum 
(West)  districts.  The  same  act  also  set  up  a  separate  high  court  for  the  state  of 
Jharkhand,  with  its  seat  at  Ranchi. 
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The  Jharkhand  High  Court  in  Ranchi.  This  brick  structure  is  a  typical  colonial  building  incorporating 
Neo-Classical features  such  as  the  triangular  pediments.  Photo:  Vinay  Thakur 
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Old  and  new  buildings  of  the  Tripura 
High  Court.  Photos:  Vinay  Thakur 


388  CHAPTER  VIII 


Manipur 

The  High  Court  ofManipurwas  established  on  23  March  2013,  with  the  North- 
Eastern  Reorganisation  Act  of  2012.  This  was  the  culmination  of  a  rather  long-drawn 
out  process.  Soon  after  Independence,  the  Maharaja  of  Manipur  had  enacted  the 
Manipur  State  Constitution  Act  of  1947,  which  first  separated  the  executive  from  the 
judiciary.  A  separate  set  of  courts — with  the  chief  court  at  the  apex — was  established 
at  the  same  time,  with  the  judges  to  be  appointed  by  the  maharaja  in  council.  Two 
years  later,  Manipur  merged  with  India  and  became  a  Part  C  state.  The  chief  court 
was  abolished  and  substituted  by  the  court  of  the  judicial  commissioner,  having  the 
status  of  a  high  court  for  certain  purposes.  Soon  afterwards  in  1955,  the  court  of 
the  judicial  commissioner  was  made  a  court  of  record  as  well  as  the  highest  court 
for  appeals  revisions,  and  references  with  respect  to  any  civil  or  criminal  proceeding 
under  any  law  in  the  state. 

Manipur  itself  attained  statehood  in  1972;  at  that  time  however,  it  was  the 
Gauhati  High  Court  that  was  established  as  the  common  court  for  Assam,  Nagaland, 
Meghalaya,  Manipur  and  Tripura.  There  was  no  regular  sitting  at  the  capital  of 
Manipur,  Imphal.  A  circuit  bench  of  the  Gauhati  High  Court  sat  in  Imphal  from 
time  to  time.  After  two  decades  in  1992,  a  permanent  bench  of  the  Gauhati  High 
Court  was  established  at  Imphal,  with  a  minimum  of  two  judges.  Keeping  in  with  the 
gradual  progress  of  things,  it  took  another  two  decades  for  Manipur  to  finally  get  its 
own  high  court. 

Meghalaya 

After  Independence,  the  Constituent  Assembly  constituted  the  advisory 
committee  on  the  fundamental  rights  of  minorities  in  tribal  areas.  One  of  the  sub¬ 
committees  constituted  by  the  advisory  committee  was  the  Northeast  Frontier  (Assam) 
Tribal  and  Excluded  Areas  Sub-Committee  under  the  chairmanship  of  Gopinath 
Bardoloi.  The  “Bardoloi  Committee”  submitted  its  recommendations  for  a  simple 
and  inexpensive  set-up  (district  councils)  in  the  tribal  areas,  which  were  accepted  and 
incorporated  in  Article  244(2)  and  the  sixth  schedule  to  the  Indian  Constitution. 
This  scheme  sought  to  build  up  autonomous  administration  (district  councils  and  the 
regional  council)  in  the  hill  areas  of  Assam  (United  Khasi-Jaintia  Hills  district,  Garo 
Hills  district,  Lushai  Hills  district,  Naga  Hills  district,  North  Cachar  Hills  district 
and  Mikir  Hills  district)  so  that  the  tribal  people  could  preserve  their  traditional 
way  of  life,  safeguard  their  customs  and  cultures  and  could  develop  and  administer 
themselves  according  to  their  own  ethos. 

Under  the  sixth  schedule  to  the  Constitution  ol  India,  the  Assam  Autonomous 
District  (Constitution  of  District  Councils)  Rules,  1951,  and  the  Pawi-Lakher 
(Constitution  of  Regional  Councils)  Rules,  1952,  for  the  autonomous  region  in 
the  Lushai  Hills  district  were  framed.  Thus,  the  autonomous  district  councils  were 
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Front  view  of  the 
Meghalaya  High  Court  in 
the  state  capital,  Shillong. 
Photo:  Vinay  Thakur 


constituted  in  certain  hill  districts  (except  Naga  Hills)  of  the  then  composite  state 
of  Assam  in  1952  and  in  the  Lushai  Hills  district  (now  Mizoram).  Regional  councils 
(now  district  councils)  were  introduced  in  1953.  Since  then  these  councils  have  been 
functioning  and  managing  land,  forest,  market,  primary  schools,  planning  activities 
and  so  on  and  have  impacted  the  traditional  institutions  like  tribal  chiefs  and  tribal 
councils. 

On  11  September  1968,  the  government  of  India  announced  a  scheme  for 
constituting  an  autonomous  state  within  the  state  of  Assam  comprising  certain  areas 
specified  in  Part  A  of  the  table  appended  to  paragraph  20  of  the  sixth  schedule  to 
the  Constitution.  In  these  terms,  the  Constitution  (22nd  Amendment)  Act,  1969, 
was  enacted  conferring  power  on  the  Parliament  for  the  formation  of  an  autonomous 
state  within  the  state  of  Assam.  Accordingly,  the  Assam  Reorganisation  (Meghalaya) 
Act,  1969  (Act  No.  55  of  1969),  was  enacted  for  establishing  the  autonomous  state  of 


Meghalaya  within  the  state  of  Assam  making  special  provisions  with  respect 
to  application  of  laws  in  Meghalaya.  The  autonomous  state  of  Meghalaya 
comprised  rhe  United  Khasi-Jaintia  Hills  district  and  the  Garo  Hills  district 
appearing  at  Serial  No.l  and  2  of  the  table  appended  to  paragraph  20  of  the 
sixth  schedule. 

Subsequently  in  1970-1971,  there  was  political  reorganisation  of 
areas  in  the  Northeastern  Region,  which  was  brought  about  by  the  North 
Eastern  Areas  (Reorganisation)  Act,  1971.  By  this  act,  statehood  was  granted 
to  Meghalaya  and  accordingly,  the  state  of  Meghalaya,  with  Shillong  as  its 
capital,  was  formed  on  21  January  1972;  before  that,  Shillong  was  the  capital 
of  Assam  and  an  autonomous  state  of  Meghalaya. 

The  administration  of  justice  in  the  tribal  areas  of  the  state  of 
Meghalaya  is  carried  on  as  per  the  applicable  provisions  of  the  sixth  schedule 
to  the  Constitution  and  a  number  of  government  orders  and  rules.  For 
instance,  for  offences  where  the  punishment  is  five  years  or  less,  the  regional 
or  district  council  is  the  appropriate  court,  in  case  both  the  accused  and 
the  complainant  belong  to  a  scheduled  tribe  falling  under  that  autonomous 
district. 

From  1970  to  2013,  the  High  Court  of  Gauhati  was  the  jurisdictional 
high  court — till  by  the  North  Eastern  Area  (Reorganisation)  and  Other 
Related  Faws  (Amendment)  Act,  2012,  it  was  declared  that  Meghalaya  as 
well  as  the  states  of  Tripura  and  Manipur  would  have  their  separate  high 
courts.  This  was  how  the  Meghalaya  High  Court  came  into  being. 

Because  of  some  of  the  unique  features  of  the  judicial  system  mentioned 
above,  the  Meghalaya  High  Court  has  had  to  deal  with  some  interesting  and 
singular  cases.  For  instance,  in  Kynriem  Ri  Lyngdoh  v  State  of  Meghalaya}51  it 
was  held  that  the  headman,  “rangbah  shnong,  is  a  statutory  authority  within 
the  meaning  of  Article  12  of  the  Constitution  and  is  amenable  to  the  writ 
jurisdiction  of  the  high  court  under  Article  226  of  the  Constitution.  More 
recently,  in  Writ  Appeal  No.  9  of  2014,  it  was  held  that  a  wahadadar,  that 
is,  the  head  of  the  Shelia  Confederacy,  had  no  power  to  suspend  the  elected 
representatives  of  the  village  durbar  or  to  direct  them  to  face  trial  before  the 
confederacy.  And  as  recently  as  13  January  2016  (in  Writ  Appeal  2  of  2015), 
the  court  once  again  considered  the  issue  of  the  powers  and  functions  of 
the  local  headman,  holding  that  since  the  institution  of  the  headman  was 
an  important  tool  of  governance  at  the  grassroots  level,  the  state  ought  to 
mandate  minimum  qualifications  and  eligibility  criteria,  bring  the  headman 
within  the  ambit  of  the  Right  to  Information  Act  and  designate  him  a  public 
servant  for  the  purposes  of  anti-corruption  legislation. 
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Tripura 

At  the  time  of  Independence,  the  power  of  governance  of  the  princely  state 
of  Tripura  was  transferred  to  the  Indian  Union  by  a  merger  agreement  between  the 
Indian  Union  and  the  Maharaja  of  Tripura.  After  the  state  merged  into  the  Indian 
Union,  the  central  government  issued  the  Tripura  Administration  Order,  1949,  and 
vested  the  powers  exercisable  by  the  Maharaja  of  Tripura  to  the  chief  commissioner. 
At  the  time,  there  was  no  high  court  in  Tripura. 

With  a  view  to  streamline  the  judicial  administration  in  the  state,  the  central 
government  issued  the  Tripura  (Courts)  Order,  1950,  which  established  the  court 
of  the  judicial  commissioner.  In  terms  of  jurisdiction,  the  court  of  the  judicial 
commissioner  was  almost  equivalent  to  a  high  court  because  paragraph  8  of  Tripura 
(Courts)  Order,  1950,  provided  that  the  court  of  judicial  commissioner  would  be 
the  highest  civil  and  criminal  court  of  appeal  and  revision  for  Tripura.  The  courts 
of  district  judge,  subordinate  judge  and  munsif  were  also  created  under  the  Tripura 
(Courts)  Order  and  the  court  of  the  judicial  commissioner  was  provided  with  the 
power  of  superintendence  and  control  over  all  courts  of  Tripura. 

The  judges  of  the  judicial  commissioner’s  court  decided  important  matters 
relating  to  property  rights,  service  matters,  matrimonial  matters,  appeals  against 
convictions  and  many  other  matters.  Even  though  the  people  of  Tripura,  after  the 
establishment  of  the  judicial  commissioner’s  court,  had  a  strong  and  independent 
judicial  forum,  the  state  of  Tripura  and  Manipur  being  under  the  common  judicial 
commissioner,  the  judicial  commissioner  used  to  hold  courts  in  rotation  of  15  days  in 
a  month  at  Agartala  and  Imphal.  This  naturally  created  problems  for  litigants. 

In  1972,  with  the  North-Eastern  Areas  Reorganisation  Act,  the  state  of  Tripura 
came  under  the  jurisdiction  of  Gauhati  High  Court  in  1972.  Even  thereafter,  litigants 
had  to  fly  to  Gauhati  for  filing  and  arguing  their  cases  at  the  principal  seat  because 
of  infrequent  sittings  of  the  bench  of  the  Gauhati  High  Court  at  Agartala.  The  poor 
litigants  who  could  not  afford  to  fly  to  Gauhati  had  to  wait  for  a  bench  at  Agartala  even 
in  urgent  matters.  This  caused  frustration  among  them.  To  remedy  this,  a  permanent 
bench  of  the  Gauhati  High  Court  was  set  up  at  Agartala  in  1992. 

After  the  permanent  bench  was  established,  there  was  an  expectation  that 
regular  benches  of  the  high  court  of  at  least  three  judges  (as  per  the  presidential  order 
establishing  the  court)  would  be  available  at  Agartala  to  hear  their  cases.  However, 
even  two  judges  were  not  available  most  of  the  time.  Grievances  therefore  continued. 
Tripura  remained  under  the  jurisdiction  of  the  Gauhati  High  Court  until  the  North- 
Eastern  Areas  (Reorganisation)  and  Other  Related  Laws  (Amendment)  Act,  2012. 
This  act  established  a  separate  high  court  for  the  state  of  Tripura,  and  the  High  Court 
of  Tripura  came  into  being  as  recently  as  in  2013. 
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Uttarakhand 

On  15  August  1947,  present  Uttarakhand  (except  the  princely  state  of  Tehri), 
once  a  part  of  the  United  Provinces,  became  a  part  of  independent  India.  Like 
most  other  princely  states,  Tehri  took  its  time  to  merge  with  India.  Meanwhile,  the 
freedom  movement  in  Tehri  was  becoming  stronger  by  the  day.  This  movement  was 
spearheaded  by  Praja  Mandal  and  it  had  some  of  the  finest  Gandhians  as  its  leaders, 
such  as  Dev  “Suman”,  who  was  jailed  without  trial  by  Raja  Narendra  Shah,  where  he 
died  after  a  historic  84-day  hunger  strike.  By  this  time  the  movement  against  the  Raja 
had  gained  momentum,  notwithstanding  measures  of  appeasement  such  as  setting  up 
a  popular  ministry  by  the  Raja,  who  then  rushed  to  Delhi  to  sign  the  merger. 

Tehri  was  included  as  a  district  with  the  United  Provinces.  The  present  territory 
of  Uttarakhand  at  that  time  consisted  of  five  districts,  Dehradun,  Almora,  Pauri, 
Nainital  and  Tehri.  These  were  later  recognised  into  13  districts  which  were  carved 
out  of  Uttar  Pradesh  and  made  into  a  separate  state  by  the  UP  Reorganisation  Act, 
2000.  On  9  November  2000,  Uttarakhand  was  formed  as  the  27th  state  of  the 
Indian  Union  with  its  temporary  capital  at  Dehradun  and  its  high  court  in  Nainital. 
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Surrounded  by  deodar  trees 
typical  of  Himalayas,  the 
Uttarakhand  High  Court  in 
Nainital  is  one  of  the  most 
picturesque  high  courts  in  India. 
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While  speaking  of  courts  and  the  judicial  system  in  Uttarakhand,  it  may  be 
worthwhile  to  refer  to  another  pattern  of  justice  dispensation  system,  which  to  some 
extent  at  least,  is  still  prevalent  in  Kumaon  region  of  Uttarakhand.  Lord  Golu  is 
considered  to  be  the  “God  of  Justice”  and  people  often  go  to  his  temple  for  redressal 
of  their  grievances,  when  justice  at  times  is  delayed,  if  not  denied,  to  them  in  long- 
winded  and  tedious  court  proceedings.  Golu  Devta  is  scion  of  the  Rai  dynasty  of  15th 
century,  which  was  a  principality  of  the  Chand  kings.  Petitions  are  written  on  plain 
papers  and  sometimes  even  on  general  stamp  papers  and  stuck  in  the  Chitai  Temple 
of  Golu  Devta. 

The  court  has  had  to  be  the  interpreter  of  taxation  law,  and  several  double 
taxation  avoidance  treaties  or  agreements  entered  into  by  India  with  different  nations, 
in  view  of  the  nature  of  oil  and  gas  exploration  activity  carried  out  in  the  region.158  In 
a  judgment,  the  court  held  that  a  student,  admitted  late  to  a  college  and  later  removed 
because  of  his  inability  to  obtain  minimum  marks  for  promotion,  had  a  right  to  claim 
re-admission,  which  was  both  statutory  and  also  part  of  his  right  to  education  and 
liberty,  in  Bharat  Bhushan  v  G.B.  Pant  University .159 
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The  diwan-i-khas  at  the  Red  Fort  in  Delhi,  where  the  last  Mughal  Emperor,  Bahadur  Shah  Zafar,  was  tried  for 
rebellion  by  a  military  commission  in  1858.  Source:  Archaeological  Survey  of  India 
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ndian  folklore  and  mythology  are  replete  with  narratives — some  bear  moral 
prescription  while  others  simply  hold  up  a  mirror  to  the  social  milieu  of  the  times.  The 
tradition  of  narratives  spills  into  modern  day  India.  In  the  normative  world  of  courts 
and  their  judgments,  we  often  lose  sight  of  the  underlying  narrative  that  gives  law  its 
meaning.  “For  every  constitution  there  is  an  epic,  for  each  dialogue  a  scripture;”*  each 
case  that  comes  before  a  court  enmeshes  within  its  fold  a  story  that  comes  alive  through  its  very 
real  dramatis  personae — litigants,  lawyers  and  judges.  The  law  is  so  deeply  entwined  with  its 
underlying  narrative  that  in  order  to  fully  appreciate  it,  we  must  know  its  historical  and  social 
context,  what  moulded  it  and  what  steered  its  direction. 

This  chapter  takes  a  look  at  11  landmark  trials  spanning  from  the  mid-19th  century  to 
the  present  day.  The  subject  matter  of  the  trials  varied  widely,  from  waging  a  war  against  the 
State  and  sedition  to  freedom  of  speech  and  obscenity,  rape,  crimes  of  passion  and  terror  strikes. 
Some  of  these  cases  gained  significance  because  of  the  prominent  personalities  who  faced  trial — 
Mughal  Emperor  Bahadur  Shah  Zafar;  revolutionaries  Aurobindo  Ghosh  and  Bhagat  Singh;  and 
nationalists  Bal  Gangadhar  Tilak  and  Mahatma  Gandhi.  In  some  others,  persons  who  would 
have  otherwise  remained  unknown  went  down  in  the  annals  of  legal  history  due  to  the  public 
interest  their  trials  aroused — Naval  Officer  K.M.  Nanavati  after  whose  trial  for  murder  the  jury 
system  was  abolished;  Bhawal  Sanyasi  for  the  public  curiosity  that  the  trial  for  determination  of 
his  identity  invited;  and  young  Mathura  whose  rape  case  sparked  off  a  public  debate  on  gender 
justice.  What  added  to  the  interest  in  some  of  these  trials  was  the  stellar  cast  of  lawyers  such 
as  Mohammad  Ali  Jinnah,  Chittaranjan  Das,  J.T.  Strangman,  Bhulabhai  Desai,  Tej  Bahadur 
Sapru  and  Noshirwan  Engineer.  These  cases  have  left  their  imprint  on  Indian  jurisprudence  and 
marked  the  judiciary’s  moments  of  triumph  as  well  as  its  somber  moments  of  reflection.  Just  as 
we  continue  to  draw  from  our  history  and  folklore,  these  stories  from  Indian  judicial  history 
continue  to  educate  us  about  the  evolution  of  law. 


*  Robert  Cover,  The  Supreme  Court  1982  term,  Foreword-Nomos  and  Narrative,  97  Harv.  L.  Rev  4  1983-1984 
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THE  TRIAL  OF  BAHADUR  SHAH  ZAFAR 


t: 


Bahadur  Shah  with  his  two  sons, 
Mirza  Jawan  Bakht  and  Mirza 
Shah  Abbas,  and  a  British  officer 


he  trial  of  Bahadur  Shah  Zafar  in  1858  at  Delhi’s  Red  Fort  brought  the 
curtains  down  on  a  great  epoch  in  India’s  history.  The  last  emperor  of  the 
glorious  Mughal  dynasty  that  ruled  India  for  over  300  years  (1526—1857), 
Bahadur  Shah  suffered  a  humiliating  defeat  at  the  hands  of  the  British  in  the 
Uprising  of  1857. 

The  Mughal  Empire  had  been  on  the  decline  ever  since  the  rule  of 
Emperor  Aurangzeb  (1658-1707)  and  by  the  time  his  descendant  Bahadur 
Shah  Zafar  ascended  the  throne  in  1837  after  a  long  succession  of  weak  rulers, 
the  empire  was  a  shadow  of  itself.  Bahadur  Shah  was  only  an  emperor  in  name. 
His  authority  was  confined  to  his  palace  and  he  was  reduced  to  the  status  of 
a  pensioner  of  the  British.  Better  known  for  his  love  of  poetry,  he  had  little 
interest  in  matters  of  the  state.  By  the  time  pockets  of  dissent  against  the  East 
India  Company  found  a  voice  among  local  rulers  in  different  parts  of  India, 
Bahadur  Shah  was  more  than  80  years  old  and  nursed  neither  the  stamina  nor  the 
desire  for  revolt  against  the  British. 

The  Uprising  was  sparked  off  by  a  sepoy  mutiny  in  Meerut  on  10  May  1857  by 
rumours  that  the  cartridges  loaded  in  rifles  were  greased  with  the  fat  of  cows  and  pigs, 
offensive  to  Hindus  and  Muslims.  The  mutineers  presented  themselves  at  Bahadur 
Shah’s  palace  the  very  next  day.  As  Emperor  of  India,  even  though  only  in  name,  he 
seemed  the  natural  choice  for  at  least  the  symbolic  leadership  of  the  rebellion.  Weak 
and  feeble,  Bahadur  Shah  was  initially  reluctant  to  take  on  the  mantle  of  the  Uprising. 
He  had  neither  resources  to  offer  nor  any  military  support  to  wage  a  war  against 
the  British.  But  eventually,  he  did  agree  to  lend  his  blessings  to  the  mutineers,  thus 
according  legal  sanction  to  the  rebellion.  The  British  regarded  this  as  an  act  of  treason 
because  he  was  a  pensioner  who  owed  them  allegiance  under  the  terms  of  the  diwani 
of  Bengal  signed  by  his  grandfather,  Shah  Alam,  in  1765.  After  a  prolonged  fight,  the 
British  launched  a  final  assault  on  Delhi  on  14  September  1857  after  three  months  of 
preparation.  They  regained  control  of  Delhi  on  20  September  1857.  The  beleaguered 
emperor  went  into  hiding  in  Humayun’s  Tomb.  Before  long,  he  was  made  to  surrender 
on  the  condition  that  his  life  and  those  of  his  favourite  wife,  Begum  Zeenat  Mahal, 
and  son,  Prince  Jawan  Bakht,  would  be  spared.  He  was  brought  to  the  Red  Fort  as  a 
captive  to  be  tried  under  a  military  commission  constituted  under  Act  XIV  of  1857. 

On  27  January  1858,  the  European  Military  Commission  was  appointed  by  the 
order  of  Major  General  Penny,  commanding  the  division  following  instructions  from 
the  Chief  Commissioner  of  the  Punjab,  Sir  John  Lawrence.  The  commission  consisted 
of  a  president  and  four  members — Lieutenant  Colonel  Dawes  served  as  president  and 
the  four  members  were  Major  Palmer,  Major  Redmond,  Major  Sawyers  and  Captain 
Rothney.  The  prosecutor  was  Major  F.J.  Harriott,  deputy  judge  advocate  general. 
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Bahadur  Shah  Zafar  was  tried  in  the  diwan-e-khas  (private  hall  of  audience),  the  very 
place  he  once  presided  to  dispense  justice  as  emperor.  He  was  brought  to  the  military 
court  in  a  palanquin  guarded  by  men  of  the  60th  Rifles.  But  he  was  kept  waiting 
for  an  hour  and  a  half  outside  the  diwan-e-khas  before  being  led  to  the  court  room. 
Bahadur  Shah  cut  a  pitiable  sight  as  he  hobbled  in,  supported  on  one  side  by  his  only 
surviving  son  and  the  other,  by  an  old  attendant.  He  was  made  to  sit  huddled  between 
the  president  and  the  government  prosecutor,  his  son  Jawan  Bakht  standing  to  his  left. 
The  British  made  sure  that  the  last  of  the  great  Mughals  was  stripped  of  any  vestige  of 
dignity  he  had  ever  enjoyed. 

There  were  four  charges  against  Bahadur  Shah  and  to  each  of  them  he 
pleaded  ‘not  guilty”.  The  first  charge  was  that  he,  “being  a  pensioner  of  the  British 
Government  in  India  encouraged  Mohammad  Bakht  Khan,  Subedar  of  the  Regiment 
of  Artillery,  and  other  soldiers  of  the  East  India  Company  to  mutiny”.1  The  second 
charge  was  that  he  encouraged  his  son  Mirza  Mughal  and  others  to  wage  war  against 
the  state.  The  third  was  that  he  proclaimed  himself  “the  reigning  King  and  sovereign 
of  India”  and  took  “unlawful  possession  of  the  City  of  Delhi.”2  The  final  charge  was 
that  on  16  May  1857,  within  the  precincts  of  the  palace,  he  caused  the  murder  of  49 
persons,  chiefly  women  and  children  of  European  and  mixed  European  descent  and 
encouraged  others  to  commit  similar  crimes  and  that  he  issued  orders  to  different 
native  rulers  to  slay  Christian  and  English  people. 

The  trial  lasted  21  working  days.  Eighteen  persons  claiming  to  be  eye  witnesses 
were  cross-examined  and  nearly  200  contemporary  documents  containing  material 
relating  to  the  Uprising  were  tendered.  The  trial  commenced  with  a  detailed  account 
of  the  events  which  took  place  in  Delhi  on  11  May  1857  and  included  virtually  every 
aspect  of  the  Uprising  through  September  1857,  making  the  emperor  the  focal  point 
of  the  events  that  unfolded. 

On  the  20th  day  of  the  proceedings,  the  court  reassembled  and  the  prisoner 
Bahadur  Shah  was  led  into  the  court  room  where  the  judge  advocate  read  his  defence, 
translated  from  Urdu. 

Bahadur  Shah  was  afforded  no  legal  representation. 
He  did  not  question  the  jurisdiction  of  the  commission 
to  try  him,  even  though,  as  a  sovereign  defeated  in  war 
he  was  entitled  to  immunity.  His  only  effective  plea  was 
that  the  acts  carried  out  by  soldiers  and  servants  during 
the  Uprising  were  without  his  authority  and  that  he  could 
not  therefore  be  held  responsible  for  what  happened.  He 

“ Capture  of  the  emperor  and  his  sons  by  Captain 
William  Hodson  at  Humayun’s  Tomb." 'After  The 
Indian  Empire  by  R.  Montgomery  Martin 
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contended  that  his  signatures  on  various  farmans  and  documents  were  obtained  under 
duress  and  coercion.  He  also  pleaded  that  he  was  completely  powerless  and  that  had 
he  not  succumbed  to  the  threats  of  the  mutineers,  they  would  have  killed  him  and  his 
queen,  Zeenat  Mahal.  He  said: 

They  even  declared  that  they  would  depose  me  and  make  Mirza  Mughal  the  king.  It  is 
a  matter  for  patient  and  just  consideration  then,  what  power  in  any  way  did  I  possess, 
or  what  reason  had  I  to  be  satisfied  with  them 1 1  was  in  their  power,  what  could  I 
do?  They  came  suddenly  and  made  me  a  prisoner.  I  was  helpless,  and  constrained 
by  my  fears.  I  did  whatever  they  required;  otherwise  they  would  immediately  have 
killed  me.  This  is  universally  known.  I found  myself  in  such  a  predicament  that  I  was 
weary  of  my  life,  while  my  officials  had  no  hope  of  theirs  being  spared.  In  this  state 
of  things,  I  resolved  to  accept  poverty,  and  adopted  the  garb,  coloured  with  red  earth, 
of  a  religious  mendicant,  intending  to  go  first  to  the  shrine  of  the  Qutb  Sahib,  thence 
to  Ajmer,  and  from  Ajmer  eventually  to  Mecca,  but  the  army  would  not  allow  me; 
it  was  the  soldiery  who  plundered  the  government  magazine  and  treasure,  and  did 
what  they  pleased.  I  took  nothing  from  them,  nor  did  they  bring  any  of  the  plunder 
to  me.  They,  one  day,  went  to  the  house  of  the  queen,  Zeenat  Mahal,  intending  to 
plunder  it,  but  did  not  succeed  in  breaking  open  the  door.  It  should  accordingly  be 
considered  if  they  were  subservient  to  my  authority.3 

Bahadur  Shah’s  defence  statement  betrays  the  pathetic  figure  the  Mughal 
Emperor  had  been  reduced  to.  The  descendant  of  the  mighty  Mughals  had  degenerated 
into  a  weak  and  helpless  man  who  thought  nothing  of  describing  himself  as  a  puppet 
in  the  hands  of  a  band  of  sepoys. 

Bereft  of  legal  counsel,  Bahadur  Shah  did  not  cross-examine  any  of  the 
witnesses  produced  by  the  prosecutor  with  the  result  that  the  entire  evidence  against 
him  went  uncontroverted.  Based  on  this  unquestioned  evidence,  the  judge  advocate 
general  secured  his  conviction. 

On  9  March  1858,  the  court  reassembled  to  pronounce  its  judgment:  “The 
court  on  the  evidence  before  them,  are  of  the  opinion  that  the  prisoner  Muhammad 
Bahadur  Shah,  ex-king  of  Delhi,  is  guilty  of  all  and  every  part  of  the  charges  preferred 
against  him.”4  The  verdict  was  approved  and  confirmed  by  Major  General  Penney 
and  the  court  adjourned  sine  die.  The  verdict  along  with  the  records  of  the  trial  was 
forwarded  to  Sir  John  Lawrence,  Chief  Commissioner  for  Punjab,  who  acted  as  the 
reviewing  authority.  He  confirmed  the  findings  on  2  April  1858  and  recommended 
transportation  overseas  for  life  for  the  convict.  Zeenat  Mahal  and  Jawan  Bakht  were 
to  be  given  the  choice  of  accompanying  the  convict  or  of  being  confined  in  Bengal. 
They  chose  to  follow  the  emperor.  So  in  October  1858,  Bahadur  Shah  departed  from 
Delhi  for  Calcutta  accompanied  by  his  wife  and  son,  where  they  were  made  to  board 


a  warship  and  taken  to  Rangoon.  His  once  favourite  queen  was  by  now  “quite  tired  of 
him’  and  described  him  as  “a  troublesome,  nasty,  crass  old  fellow”.5 

By  subjecting  the  captive  emperor  to  a  trial,  the  British  government  in  India 
tried  to  make  a  show  of  having  upheld  the  Rule  of  Law.  Yet  the  farce  of  the  whole 
process  was  writ  large  on  its  face.  The  emperor  was  entitled  to  sovereign  immunity 
and  the  prosecution  was  hopelessly  one-sided  with  the  emperor  being 
granted  no  access  to  legal  advice  or  representation.  Events  beyond  his 
control  first  led  him  to  become  the  figurehead  of  the  Uprising  and  then 
the  scapegoat  of  the  British. 

The  last  of  the  Mughals  died  in  confinement  in  Rangoon  on  7 
November  1862.  He  spent  his  last  days  immersed  in  his  fondest  pursuit, 
poetry.  The  pathos  of  his  predicament  was  captured  beautifully  in  an 
immortal  couplet  he  composed  in  Rangoon: 

Kitna  hai  badnaseeb  Zafar  dafn  ke  liye 
Do  gaz  zameen  bhi  na  mili  kooe yar  mein. 

(How  unfortunate  is  Zafar  that  for  his  burial 
He  could  not  even  get  a  couple  of  yards  in  the  land  of  the  beloved.) 

The  grave  of  Bahdur  Shah  Zafar  who 
died  in  exile  in  Rangoon.  Source: 

Archaeological  Survey  of  India 


THE  SEDITION  TRIALS  OF  BAL  GANGADHAR  TILAK 

In  the  early  1830s,  the  British  decided  to  terminate  the  East  India  Company’s 
monopoly  in  India  and  enacted  the  Charter  Act  of  1833  in  order  to  reorganise 
British  government  in  India.  The  Act  created  a  unified  legislative  body  called  the 
Legislative  Council,  headed  by  a  governor  general.  Under  fellow  utilitarian  James 
Mill’s  supervision,  Jeremy  Bentham’s  brainchild  of  “codification”  was  put  into  action 
by  Thomas  Babington  Macaulay.  Macaulay,  appointed  as  legal  representative  to  the 
governor  general,  was  tasked  with  spearheading  a  law  commission  to  effect  legal  reform 
in  India.  The  Indian  Penal  Code  (IPC)  of  1860,  a  draft  of  which  was  completed  in 
1837,  was  Macaulay’s  most  ambitious  project. 

Macaulay’s  1837  draft  of  the  IPC  contained  section  113,  which  was  an 
embodiment  of  the  common  law  of  sedition.  This  section  was  omitted  from  the  final 
enactment  of  1860  for  reasons  that  are  not  entirely  clear.  While  a  five-judge  bench, 
considering  the  constitutionality  of  the  modern  Indian  manifestation  of  sedition  law 
in  Kedar  Nath  v  State  of  Bihar ,6  felt  that  perhaps  the  legislative  body  was  not  sure 
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Portrait  ofBal  Gangadhar  Tilak  in 
the  dock  at  the  Bombay  High  Court. 
Source:  High  Court  of  Bombay 


of  its  authority  to  enact  such  a  provision,  James  Fitzgerald  Stephens,  the 
draughtsman  of  the  Criminal  Procedure  Code  stated  that  the  omission  was 
a  mistake.  Another  version  proffered  was  that  the  British  government  wanted 
to  adopt  other  restrictive  strategies  against  the  press.  Whatever  be  the  reason, 
sedition  did  not  find  a  place  in  the  IPC  until  an  amendment  by  Act  27  of  1870, 
which  inserted  section  124 A.  This  move  was  prompted  by  the  need  to  counter 
anti-imperialist  Wahabi  activities  between  1863  and  1870.  The  section  drew 
from  the  British  Treason  Felony  Act  and  the  common  law  of  seditious  libel — in 
substance,  it  was  a  law  against  “exciting  disaffection”.7  The  first  time  the  law  was 
enforced  was  in  1891  when  the  editor  of  a  newspaper,  Bangobasi,  was  charged 
for  publishing  an  article  that  criticised  the  “Age  of  Consent  Bill”,  a  bill  to  enact 
a  law  that  raised  the  required  age  of  a  girl’s  consent  to  marriage  from  10  to  12 
years.  The  jury  in  that  case,  reported  as  Queen-Empress  v  Jogendra  Chunder 
Bosef  could  not  reach  a  unanimous  verdict;  the  editor  was  released  on  bail 
and  charges  against  him  were  dropped.  The  first  conviction  for  sedition  came 
only  when  the  second  trial  ever  to  be  initiated  under  the  section  took  place  in 
1897.  The  foremost  head  to  roll  under  the  provision  was  a  coveted  one — that  of  the 
Tokmanya  and  the  strongest  proponent  of  swarajya  (self-rule) — Bal  Gangadhar  Tilak. 

Tilak  was  one  of  the  most  popular  Indian  leaders  of  the  freedom  movement. 
Flis  agitation  for  Indian  autonomy  and  use  of  radical  means  when  necessary,  earned 
him  the  moniker  of  the  “Father  of  Indian  unrest”  by  the  British.  As  a  law  graduate  as 
well  as  a  litigant,  he  was  not  a  stranger  to  brushes  with  the  law.  In  1897  and  again  in 
1908,  Tilak  was  convicted  for  the  offence  of  sedition.  In  1916,  another  attempt  was 
made  to  curb  his  political  influence,  but  it  failed  owing  to  the  efforts  and  skills  of 
Mohammed  Ali  Jinnah,  his  friend,  compatriot  and  a  proficient  counsel. 


The  First  Trial  (1897) 

In  1897,  an  epidemic  of  plague  besieged  Maharashtra.  In  a  bid  to  control  the 
afflicted  population,  the  government  enacted  the  Epidemic  Diseases  Act,  1897,  which 
gave  the  authorities  sweeping  powers  to  search  and  segregate  people.  The  British  officers 
in  charge  of  plague  relief  were  W.C.  Rand  and  Lieutenant  C.E.  Ayerst,  who  drew 
strong  opposition  from  the  public  due  to  their  indiscriminate  powers  and  methods. 
Meanwhile,  on  13  June  1897,  Tilak  presided  over  a  congregation  at  the  Shivaji  festival 
in  Poona.  There  he  spoke  about  the  then  prevailing  controversy  over  Shivaji’s  killing  of 
Afzal  Khan,  sparked  by  a  paper  authored  by  Professor  R.P.  Karkaria.  Tilak  tendered  a 
spirited  justification  of  Shivaji’s  act,  with  allusions  to  Lord  Krishna’s  teachings  in  the 
Gita.  In  his  mind,  a  killing  committed  for  selfish  gain  could  be  distinguished  from 
a  killing  done  in  public  good:  “If  thieves  enter  a  house  and  we  have  not  sufficient 
strength  in  our  wrists  to  drive  them  out,  we  should  without  hesitation  shut  them  up 
and  burn  them  alive.”9 
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The  events  of  the  festival,  including  Tilak’s  speech,  were  published  in  the 
Marathi  publication  Kesari,  on  15  June  1897.  The  following  week,  while  returning 
from  the  reception  hosted  at  Government  House  in  Poona  in  honour  of  the  60th  year 
of  Queen  Victoria’s  rule — an  event  at  which  Tilak  too  was  present — the  officers  Rand 
and  Ayerst  were  murdered  at  midnight.  The  British  dailies  in  India  carried  articles 
suggesting  that  Tilak’s  speech  and  writings  had  incited  the  crime.  Hie  government, 
which  had  previously  confirmed  Tilak’s  election  to  the  Bombay  Legislative  Council, 
now  granted  sanction  to  Tilak’s  prosecution  for  sedition.  Instead  of  Poona,  the 
jurisdiction  where  the  festival  was  held  and  the  Kesari  published,  Bombay  was  chosen 
as  the  venue  for  the  trial,  for  it  was  widely  believed  that  it  was  where  the  prosecution 
could  benefit  from  a  favourable  European  jury. 

Tilak  was  arrested  on  26  July  1897  and  applied  for  bail.  After  two  failed 
attempts  at  securing  bail,  including  one  before  a  division  bench  of  the  High  Court 
of  Bombay  consisting  of  Justices  Henry  J.  Parsons  and  Mahadev  G.  Ranade,  Tilak 
engaged  a  reputed  counsel,  Dinshaw  D.  Davar,  for  another  attempt  at  bail.  Davar 
successfully  applied  to  Justice  Badruddin  Tyabji  in  the  high  court  for  bail. 

On  8  September  1897,  the  trial  commenced  before  Justice  Arthur  Strachey 
and  a  jury  consisting  of  six  Europeans  and  three  Indians.  L.P.  Pugh  of  the  Calcutta 
bar  led  for  the  defence,  assisted  by  Davar,  while  the  Advocate  General  Basil  Lang 
appeared  for  the  prosecution.  The  prosecution  contended  that  Tilak,  as  the  proprietor 
and  publisher  of  the  Kesari,  was  guilty  of  “exciting  or  attempting  to  excite  feelings 
of  disaffection  to  the  government  established  by  law  in  British  India”  by  publishing 
the  report  of  the  festival  proceedings  of  13  June  as  well  as  a  poem  entitled  “Shivaji’s 
Utterances”,  which  was  recited  by  a  young  man  at  the  festival.  It  was  argued  that  the 
accused  had  taken  advantage  of  the  celebrations  in  honour  of  Shivaji,  by  using  his 
example  to  incite  the  Indian  masses  to  overthrow  the  government.  While  addressing 
the  jury,  Lang  interpreted  the  writings  literally,  without  taking  into  account  Tilak’s 
usage  of  metaphors  and  rhetoric.  Pugh,  for  the  defence  argued  that  the  references  to 
Shivaji  in  the  speech  and  the  poem  were  not  to  incite  rebellion  against  the  British, 
but  were  a  social  critique  in  the  trying  times  of  the  plague  and  were  about  the  need 
for  men  to  emulate  Shivaji.  Further,  he  submitted  that  a  fair  critique  of  government 
policies  could  not  amount  to  sedition.  Justice  Strachey’s  exposition  to  the  jury  was  a 
parochial  reading  of  the  law.  He  stated: 

. .  .disaffection  means  simply  the  absence  of  affection.  It  means  hatred,  enmity, 
dislike,  hostility,  contempt,  and  every  form  of  ill-will  to  the  government. . .  if  a  man 
excites  or  attempts  to  excite  feelings  of  disaffection,  great  or  small,  he  is  guilty  under 
the  section.  In  the  next  place,  it  is  absolutely  immaterial  whether  any  feelings  of 
disaffection  have  been  excited  or  not  by  the  publication .10 
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About  Tilak’s  influence,  Strachey  said: 

Then  you  have  to  look  at  the  standing  and  position  of  the  defendant.  He  is  a  man  of 
influence  and  a  man  of  importance  among  the  people,  and  looking  at  these  articles 
you  must  ask  yourself  the  question  how  would  readers  of  the  Kesari  be  affected  by 
reading  these  articles. 1 1 

The  six  Europeans  on  the  jury  returned  with  a  verdict 
of  guilty,  while  the  three  Indians  found  Tilak  to  be  not  guilty. 
Strachey  sentenced  Tilak  to  18  months’  rigorous  imprisonment 
while  discharging  his  co-accused,  the  printer  Keshav  Mahadeo  Bal. 

Tilak  unsuccessfully  applied  for  leave  to  appeal  to  the  Privy 
Council  before  a  full  bench  of  the  Bombay  High  Court,  comprising 
Chief  Justice  Charles  C.F.  Farran  and  Justices  E.T.  Candy  and 
Arthur  Strachey.  On  19  November  1897,  another  failed  attempt 
at  moving  the  Privy  Council  for  special  leave  to  appeal  was  made. 
Meanwhile,  academicians  from  overseas  such  as  Max  Mueller  and 
Sir  William  Hunter  petitioned  Queen  Victoria  for  clemency  on 
Tilak  s  trial  for  sedition  in  the  behalf  of  Tilak.  His  sentence  commuted,  Tilak  was  finally  released  by  an  order  of  the 

Bombay  High  Court  governor  on  6  September  1898. 

The  Second  Trial  (1908) 

On  30  April  1908,  the  young  Bengali  revolutionaries  Khudiram  Bose  and 
Prafulla  Chaki  threw  a  bomb  in  a  carriage,  which  they  thought  was  occupied  by 
Douglas  Kingsford,  an  infamous  sessions  judge  from  Muzzafarpur.  They  missed  their 
target  and  ended  up  fatally  wounding  the  wife  and  daughter  of  a  British  barrister, 
Pringle  Kennedy.  Tilak,  who  was  now  spearheading  the  extremists  group  within 
the  Indian  National  Congress,  was  suspected  to  be  associated  with  the  Bengali 
revolutionaries. 

On  24  June  1908,  Tilak  was  arrested  at  Sardar  Griha,  Bombay.  Postcards  and 
other  documents  were  seized  from  his  Bombay  and  Poona  homes.  Tilak  was  arrested 
again  under  section  124A  of  the  IPC  for  sedition  in  respect  of  an  article  titled  “The 
Country’s  Misfortune”,  published  on  12  May  in  the  Kesari  and  for  a  “hate  speech” 
under  section  153A,  IPC,  for  an  article,  “These  Remedies  are  Not  Easting”  in  the  9 
June  issue  of  the  Kesari. 

Tilak’s  soaring  popularity  and  daunting  presence  could  be  evidenced  by  the 
explanation  given  by  Lord  Sydenham,  Governor  of  Bombay,  for  the  government’s 
decision  to  prosecute  Tilak  in  1908: 
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Tilak  is  not  simply  a  journalist  betrayed  by  a  generous  enthusiasm  for  impracticable 
ideas  into  rash  and  injudicious  writing.  He  is  one  of  the  chief  conspirators,  perhaps 
the  chief  conspirator,  against  the  existence  of  the  British  government  in  India,  of  the 
weak  points  of  which  he  had  made  a  careful  study.  His  Ganapati  festivals,  Shivaji 
celebrations,  Paisa  Fund  and  national  schools  were  all  instituted  for  one  purpose — 
the  overthrow  of  British  rule.  If  he  had  been  allowed  more  time  to  mature  his  plan,  it 
is  quite  possible  that  he  might  have  succeeded  in  promoting  a  general  strike,  which  is 
one  of  the  Russian  methods  advocated  by  the  violent  party.  There  is  no  direct  evidence 
to  show  how  far  he  was  cognisant  of  the  design  of  so-called  anarchists  of  Bengal,  but 
there  is  no  doubt  that  he  was  in  close  communication  with  some  of  the  leaders.12 

Rejecting  his  application  for  bail,  the  Chief  Presidency  Magistrate  of  Bombay 
committed  Tilak  to  stand  trial  at  the  Bombay  High  Court.  Jinnah  applied  for  bail, 
interestingly,  before  Justice  Davar,  who  had  appeared  as  Tilak’s  counsel  in  the  previous 
sedition  trial.  He  cited  Justice  Tyabji’s  bail  judgment  from  the  1897  trial,  which  Davar 
had  secured  in  Tilak’s  favour.  However,  Justice  Davar  rejected  the  application  without 
reasons,  stating  that  given  the  publicity  the  trial  had  received,  it  would  be  wise  not 
to  give  reasons  and  prejudice  the  case.  At  the  trial,  despite  objections  from  Tilak’s 
counsel  Joseph  Baptista,  a  jury  comprising  seven  Europeans  and  just  two  Indians, 
both  Parsis,  was  selected.  Tilak  led  his  defence  assisted  by  a  team  of  leading  Indian 
lawyers  while  Advocate  General  A.M.  Branson  led  for  the  defence. 

The  prosecution  contended  that  the  article  in  Kesari  dated  12  May  1908 
commented  upon  the  bombing  in  Muzaffarpur  by  Chaki  and  Bose  and  characterised 
the  British  government  as  oppressive  and  tyrannical.  The  article  used  the  word 
swarajya  and  stated  that  just  as  in  Russia  where  the  people  have  resorted  to  throwing 
bombs  to  counter  an  oppressive  regime,  the  people  of  India  too  would  not  stop  short 
of  committing  outrages  against  a  tyrannical  government.  The  prosecution  submitted 
that  the  contents  of  the  article  amounted  to  gross  libel  on  the  government.  Of  the 
second  article,  published  on  9  June,  the  prosecution  submitted  that  it  referred  to  the 
British  government  as  a  “selfish  administration”  and  glorified  the  use  of  the  bomb 
against  the  alien  rulers,  thus  stirring  up  racial  feelings  between  Europeans  and  Indians. 

Tilak,  in  his  defence,  argued  that  there  was  no  evidence  that  his  writings 
displayed  any  intention  or  had  actually  resulted  in  disloyalty  or  ill-feeling  towards  the 
government.  He  stated  that  his  writings  were  an  expression  of  public  opinion  and  it 
was  his  duty  to  publish  it  for  the  information  of  the  government.  Invoking  the  right  to 
freedom  of  press,  he  argued  that  his  writings  were  a  critique  of  the  bureaucracy  rather 
than  of  British  rule. 

Expectedly,  the  seven  European  jury  members  returned  a  verdict  of  guilty  and 
the  Indians,  a  verdict  of  not  guilty.  Justice  Davar  delivered  a  harsh  sentence  of  six  years 
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of  transportation,  three  for  each  charge,  and  a  fine  of  Rs  1,000.  Tilak’s  application  for 
leave  to  appeal  to  the  Privy  Council  was  rejected  by  the  High  Court. 

An  article  published  in  1908  in  the  New  Age  by  H.E.A.  Cotton,  discusses  the 
aftermath  of  the  trial  in  the  following  words: 

And  what  is  the  result?  Prior  to  his  arrest,  Mr  Tilak  was  but  the  leader  of  a  party. 

He  is  now  a  national  martyr  and  a  popular  hero.  When  he  was  taken  before  the 
magistrate  some  four  weeks  ago,  there  occurred  the  most  violent  display  of anti-British 
feeling  that  Bombay  has  known  for  years.  The  news  of  his  conviction  was  followed  by 
the  closing  of  the  markets  and  shops  in  the  so-called  “ native  quarter”.  It  may  be  that 
independent  causes  must  be  sought  for  the  strike  of  the  mill-hands  and  the  rioting 
and  bloodshed  which  have  followed  so  close  upon  the  heels  of  the  trial;  but  at  any  rate 
the  coincidence  is  remarkable.  There  can  be  no  doubt  that  Bombay  has  been  thrown 
into  a  ferment;  even  Madras  has  been  stirred  by  the  savage  sentences  of  ten  years’ 
transportation  for  life  passed  upon  the  accused  in  a  “sedition”  case  at  Tinnevilly. 13 

Jinnah  and  the  1916  Trial 

After  his  conviction  in  1908,  Tilak  served  his  sentence,  which  was  commuted 
to  simple  imprisonment  in  Mandalay.  Hardly  two  years  after  Tilak’s  return  from 
Mandalay  on  July  1916,  J.A.  Guider,  the  deputy  inspector  of  police,  moved  the  District 
Magistrate  of  Poona,  contending  that  Tilak,  with  his  history  of  previous  convictions 
under  the  charge  of  sedition,  had  delivered  two  seditious  speeches  in  Ahmednagar  on 
31  May  and  1  June  and  one  at  Belgaum  on  1  May  1916.  Instead  of  citing  a  charge 
under  section  124A,  Guider  cited  section  108  of  the  Criminal  Procedure  Code.  Under 
this  archaic  preventive  provision,  he  prayed  for  the  imposition  of  a  bond  for  a  sum  of 
Rs  20,000  with  two  sureties  each  of  Rs  10,000  for  his  “good  behaviour”  for  a  period 
of  one  year. 

Proceedings  before  G.W.  Hatch,  the  district  magistrate,  began  on  7  August 
1916,  with  B.D.  Binning  appearing  for  the  Crown  and  Jinnah  appearing  for  the 
defence  with  a  team  of  lawyers.  Binning  resurrected  Tilak’s  past  convictions,  which 
Jinnah  objected  to  convincingly.  Binning  told  the  court  that  in  his  speeches,  Tilak 
advocated  swarajya,  but  while  doing  so  he  disparaged  the  British  government  in  a  way 
that  would  elicit  contempt  in  the  minds  of  the  readers.  Jinnah,  addressing  the  court, 
said  that  the  speeches  were  comments  critiquing  the  measures  of  the  government  so 
as  to  bring  about  constructive  reform.  He  had  criticised  the  monopoly  of  power  held 
by  the  civil  services  and  defined  the  contours  of  swarajya.  The  magistrate  rejected 
Jinnah’s  submissions  and  directed  him  to  enter  into  a  bond  of  Rs  20,000  and  give  two 
sureties  of  Rs  10,000  each. 


Jinnah’s  application  lor  revision  was  heard  by  Justice  Stanley  Batchelor  and 
Justice  Lallubhai  Shah  at  the  High  Court  of  Bombay.  For  the  defence,  Jinnah  addressed 
the  bench  and  submitted  that  in  his  speeches,  Tilak  critiqued  the  “government  of 
India”  and  not  the  “government  established  by  law  in  British  India”  or  the  British  rule, 
which  he  considered  to  be  beneficial.  Jinnah  argued  that  there  can  be  no  seditious 

intention  if  one’s  objective  is  to  call  attention  to  the 
errors  and  weaknesses  in  the  government  and  political 
system  in  pursuance  of  reformation.  Advocate  General 
M.R.  Jardine  argued  that  Tilak  had  referred  to  the 
government  as  “alien”  and  tried  to  incite  the  readers 
into  believing  that  the  government  was  oppressing  the 
citizens. 

In  his  judgment,  Justice  Batchelor  (with  Justice 
Shah  concurring)  concluded  that  despite  the  existence 
of  a  few  possibly  offensive  passages  in  Tilak ’s  speeches, 
the  general  effect  of  his  speeches  was  well  within  the 
limits  of  fair  criticism,  falling  under  explanations  2 
and  3  of  section  124  A.  He  believed  that  the  magistrate 
erred  in  equating  “disaffection”  with  the  “absence  of 
affection”.14  He  directed  that  the  magistrate’s  order 
be  set  aside,  and  the  bonds,  if  executed,  be  cancelled. 
Jinnah  finally  secured  an  acquittal  for  Tilak. 

Shortly  after  Tilak’s  first  trial,  section  124A, 
IPC,  underwent  an  amendment  in  1898  with  little 
effect.  Strachey’s  erroneous  interpretation  continued  to 
be  used  by  the  colonial  government  as  a  tool  to  muzzle 
nationalist  leaders  such  as  Tilak  and  later,  Gandhi.  In 
the  Constituent  Assembly  debates,  the  word  “sedition” 
was  dropped  from  the  restrictions  on  free  s 
However,  section  124A  remains  in  the  IPC  and  its 
invocation  continues  to  generate  controversy. 


A  letter  in  Tilak’s  handwriting. 
Source:  High  Court  of  Bombay 
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Khudiram  Bose  a  revolutionary,  after  his  arrest  by  the  police.  Source:  Alipore  District  Court ,  Kolkata 


Grey  Street,  Calcutta,  where  Aurobindo  was  arrested.  Source:  Sri 
Aurobindo  Institute  of  Culture,  Kolkata 


Muriarpukur  Lane,  Calcutta,  where  Aurobindo  was  also  arrested. 
Source:  Sri  Aurobindo  Institute  of  Culture,  Kolkata 


THE  ALIPORE  BOMB  CASE 


Lord  Curzon’s  partition  of  Bengal  in  1905  became  a  turning  point  in  Indian 
nationalist  history.  The  otherwise  moderate  Gopal  Krishna  Gokhale  protested  in 
his  presidential  address  to  the  Congress  in  December  1905: 

A  cruel  wrong  has  been  inflicted  on  our  Bengalee  brethren  and  the  whole  country 
has  been  stirred  to  its  deepest  depth  with  sorrow  and  resentment  as  has  never  been 
the  case  before}5 

The  partition  galvanised  a  new  nationalistic  spirit  across  Bengal  and  other  parts 
of  India.  British  goods  were  flung  into  bonfires  and  swadeshi  (indigenous)  schools 
sprang  up  with  indigenous  enterprises  manufacturing  swadeshi  goods.  Ordinary 
men  and  women  came  out  of  their  homes  to  express  outrage  and  lend  support  to  the 
agitation.  Cries  of  Bande  Mataram  rent  the  air. 

The  year  before,  in  1904,  a  young  and  intense  Aurobindo  Ghosh  had  sailed 
back  to  India  after  14  years  in  England.  He  had  been  sent  there  as  a  boy  of  seven. 
His  public  school  education,  rounded  off  with  tripos  at  King’s  College,  Cambridge 
University,  were  designed  to  nurture  him  into  a  loyal  brown  sahib.  Aurobindo  passed 
the  ICS  examination  but  missed  the  appointment  by  failing  the  horseback-riding  test, 
widely  perceived  to  have  been  introduced  by  the  British  to  eliminate  Indian  aspirants. 
The  idea  of  freedom  from  the  British  rule  had  already  begun  to  stir  Aurobindo  before 
he  returned  to  India. 

After  his  return,  Aurobindo  proceeded  to  the  princely  state  of  Baroda  to  take 
up  employment  under  the  Maharaja  Sayajirao  Gaekwad.  During  his  years  in  Baroda, 
Aurobindo  took  a  keen  interest  in  the  political  events  in  Bengal,  particularly  through 
his  brother,  Barin  Ghosh.  Gradually,  he  set  into  motion  a  revolutionary  movement 
on  the  lines  of  the  Irish  Sein  Fein.  He  took  up  leadership  of  the  extremist  group 
in  the  Congress  Party  and  became  the  guiding  spirit  of  the  revolutionary  Bengali 
newspaper,  Bande  Mataram  (although  it  was  started  by  Bipin  Chandra  Pal).  He  also 
took  control  of  the  inflammatory  nationalist  publication,  Yugantar.  His  writings 
along  with  those  of  his  brother  Barin  exhorted  rebellion  against  British  rule  and 
justified  political  violence  against  the  Crown.  Aurobindo  equated  revolution  with 
religion  and  preached  in  a  stirring  style  that  captivated  thousands  of  young  Bengalis. 
Revolutionary  terrorism  began  to  gain  ground  as  an  ideology  among  Bengali  youth. 

The  British  came  down  on  the  agitators  with  an  iron  hand.  Ruthless  police  action 
disrupted  public  meetings  and  the  singing  of  nationalist  songs  was  censored.  Even 
schoolchildren  were  not  spared.  Things  were  coming  to  a  head  when  the  Congress  leader 
Surrendranath  Bannerjea  was  arrested  and  peaceful  delegates  to  a  conference  were  brutally 
attacked.  Calcutta  and  its  surrounding  areas  were  in  the  grip  of  strikes  and  lockouts. 
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Aurobindo  Ghosh.  Source: 
Sri  Aurobindo  Ashram  Trust, 
Pondicherry 


The  British  government  clamped  down  on  inflammatory  publications, 
particularly  Yugantar  and  Bande  Mataram.  On  30  July  1907,  a  desperate  government 
raided  the  offices  of  Bande  Mataram.  Pal  was  summoned  to  the  court  of  the  chief 
presidency  magistrate,  D.H.  Kingsford,  as  a  witness  in  an  attempt  to  convict 
Aurobindo.  When  Pal  refused  to  cooperate,  he  was  convicted  for  contempt  of  court 
and  sentenced  to  six  months’  imprisonment.  As  the  sentence  was  read  out  in  court, 
crowds  inside  rhe  court  went  wild  and  cries  of  Bande  Mataram  rent  the  air.  An  irate 
Kingsford  retaliated  by  having  a  16-year  old  slogan  shouter,  Sushil  Sen,  arrested 
and  sentencing  him  to  16  whiplashes.  Sen  offered  no  resistance  but  shouted  Bande 
Mataram  with  each  lash.  Worried  by  the  public  outrage  against  the  flogging  of  a 
young  boy,  the  government  transferred  Kingsford  to  Muzaffarpur  in  Bihar. 

The  Ghosh  brothers  had  been  using  their  garden  house  in  36,  Muriarpukur 
Lane,  in  rhe  Manicktala  suburb  of  Calcutta  as  a  hermitage  for  revolutionaries.  There, 
Barin  and  his  group  of  young  revolutionaries,  which  included  Ullaskar  Dutt  and  Hem 
Chandra  Kanungo,  would  experiment  with  making  bombs.  After  failed  attempts  at 
assassinating  the  Lieutenant  Governor  of  Bengal,  the  men  had  set  their  new  target 
as  Kingsford.  Two  young  revolutionaries,  Prafulla  Chaki  and  Khudiram  Bose,  were 
identified  to  carry  out  the  assassination.  The  two  headed  to  Muzaffurpur  armed  with 
a  detonator,  a  blackpowder  fuse  and  a  bomb  composed  of  six  ounces  of  dynamite. 
Rumours  of  the  assassination  plot  reached  the  ears  of  the  Police  Commissioner  of 
Calcutta,  F.  Halliday.  Kingsford  was  alerted  by  the  police  and  four  men  were  assigned 
to  guard  his  house.  Chaki  and  Bose,  pretending  to  be  schoolboys,  took  their  position 
behind  a  tree  at  Muzaffarpur  Park,  located  opposite  a  British  club  frequented  by  the 
magistrate.  Kingsford  was  playing  bridge  wirh  his  wife  and  the  wife  and  daughter  of 
a  local  barrister,  Pringle  Kennedy.  In  the  evening,  after  the  group  decided  ro  head 
home,  Kingsford  and  his  wife  got  into  a  carriage  identical  to  the 
one  in  which  the  Kennedys  were  seated.  As  the  first  carriage  passed 
by  the  tree  in  which  Chaki  and  Bose  were  hiding,  Bose  ran  up  to 
it  and  threw  the  bomb  through  the  carriage  window,  hoping  to 
fatally  wound  his  target.  However,  in  a  cruel  twist  of  events,  Bose 
mistakenly  threw  the  bomb  into  the  carriage  carrying  Kennedy’s 
wife  and  daughter.  The  two  were  instantly  killed  while  Kingsford 
escaped  unscathed. 

Bose  and  Chaki  fled  the  spot  amid  the  confusion  surrounding 
the  blast  and  decided  to  leave  town  separately.  Bose  was  arrested 
at  the  station  and  Chaki  shot  himself  in  the  mouth  while  evading 
arrest  at  another  railway  station. 

As  news  of  the  bombings  reached  Calcutta,  the  police  clamped 
down  on  the  Anshulan  Samity,  a  revolutionary  organisation  of 
which  Aurobindo  was  an  active  member.  The  police  made  33  arrests 


AFTER  IX 


Khudiram  Bose 


at  Ghosh’s  Muriarpukur  house  and  seized  a  huge  tranche  of  inflammatory  writings. 
Aurobindo  himself  was  picked  up  from  48,  Grey  Street  in  North  Calcutta.  Almost 
simultaneously,  Tilak  was  arrested  in  Maharashtra  on  charges  of  sedition,  having 
published  two  articles  in  the  Kesari  in  connection  with  the  Muzaflfarpur  murders. 
Millworkers  in  Bombay  went  on  strike  at  the  news.  In  Petersburg,  Lenin  hailed  the 
strike  as  the  first  political  action  of  the  Indian  proletariat. 

The  trial  for  the  Alipore  Bomb  Blast  was  presided  by  C.P.  Beachcroft,  additional 
district  and  sessions  judge,  Alipore.  Forty-nine  people  stood  accused  and  over  200 
witnesses  were  examined.  Around  400  documents  were  filed  and  more  than  5,000 
exhibits  were  produced  before  the  court,  including  bombs,  revolvers  and  acids.  The 
trial,  which  lasted  for  a  year,  was  easily  one  of  the  most  gargantuan  trials  conducted 
by  a  court  in  British  India.  The  accused  were  charged  under  sections  121,  121A,  122 
and  123  of  the  IPC,  1860,  which  criminalise  waging  war  against  the  government  of 
India,  conspiracy  to  wage  a  war  against  the  government,  collecting  of  arms  with  the 
intention  of  waging  war  against  the  government  and  concealment  with  the  intent  to 
facilitate  the  design  to  wage  war  respectively. 

The  Alipore  Bomb  Conspiracy  Trial  was  regarded  as  important  in  three 
respects — one,  it  was  the  first  time  that  an  Indian  had  used  the  bomb  “with  murderous 
effect”.  Two,  the  men  who  conspired  the  attack  constituted  “the  first  criminal 
conspiracy  of  any  magnitude  that  the  revolutionary  party  started”.  And  third,  the 
resulting  trial  was  “the  first  State  Trial  of  any  magnitude  in  India”.16  Lord  Minto 
summed  up  the  significance  of  the  conspiracy  thus:  “We  must  remember  that  up  to 
the  murders  at  Muzaffarpur  we  thought  we  were  dealing  with  sedition  as  represented 
by  treasonable  speeches  and  writings,  but  the  Manicktola  Garden  discoveries  shed  an 
entirely  new  light  on  the  dangers  we  had  to  face.”17 

Some  believe  that  the  bomb  conspiracy  accelerated  the  Morley-Minto  Reforms, 
which  gave  representation  to  Indians  in  the  provincial  legislative  councils.  For 
20  years,  the  Congress  had  begged  for  reform  to  little  avail,  but  the  bombs  seemed  to 
have  propelled  the  British  government  into  action. 

In  a  twist  of  irony,  Judge  Charles  Porten  Beachcroft  and  the  main  accused, 
Aurobindo,  were  once  contemporaries  at  Cambridge  and  hence  acquainted.  Beachcroft 
was  a  student  at  Clare  College  while  Aurobindo  was  at  neighbouring  King’s.  Going 
by  Aurobindo’s  record  at  Cambridge,  Beachcroft  could  hardly  have  expected  that 
his  contemporary  would  have  turned  out  a  firebrand  revolutionary  charged  with  a 
capital  offence.  Despite  their  acquaintance,  when  the  case  came  before  Beachcroft, 
no  one  suggested  he  should  recuse  himself.  So  highly  regarded  was  Beachcroft  for  his 
integrity  and  sense  of  justice. 

A  turning  point  in  the  trial  was  the  murder  of  the  accused  Narendra  Nath 
Goswami,  who  had  turned  an  approver,  fie  had  given  detailed  evidence  implicating  not 
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Aurobindo’s  counsel, 
Chittaranjan  Das 


only  Barin  and  his  accomplices  but  also  valuable  evidence  against  Aurobindo.  He  was 
shot  dead  in  prison  for  turning  a  traitor  by  co-accused  Kanai  and  Satyendranath.  The 
two  were  convicted  in  a  separate  trial  and  hanged,  only  to  become  martyrs.  Beachcroft 
ruled  that  Goswami’s  testimony  was  invalid  since  the  accused  did  not  have  sufficient 
opportunity  to  cross-examine  him.  This  ruling  changed  the  complexion  of  the  case. 

Aurobindo  was  clearly  the  most  important  accused  in  the  case.  As  Judge 
Beachcroft  remarked:  “[He]  is  the  accused,  whom  more  than  any  other  the  prosecution 
are  anxious  to  have  convicted  and  but  lor  his  presence  in  the  dock,  there  is  no  doubt 
that  the  case  would  have  been  finished  long  ago.”18 

Aurobindo,  by  then  quite  engrossed  in  his  mystical  philosophy  and  the  practice 
of  yoga,  left  his  defence  to  his  advocate,  Chittaranjan  Das,  and  spent  his  days  in 
prison  in  sadhana  (meditation),  often  in  full  view  of  his  fellow  inmates.  Once  when 
the  governor  visited  the  jail,  he  remarked  that  Aurobindo’s  eyes  were  like  those  of  a 
mad  man.  Charu  Chandra  Dutt  corrected  him  by  saying  that  they  were  those  of  a 
karmayogi.  There  were  times  when  Aurobindo  experienced  siddhi,  the  attainment 
of  seeing  light  much  greater  than  experienced  in  our  world.  On  occasions,  he  heard 
the  voice  of  Swami  Vivekananda.  During  the  trial  in  court,  he  saw  Vasudeva  and 
Narayan  instead  of  the  magistrate  and  the  prosecutor.  One  day,  he  was  reported  to 
have  experienced  the  divine.  Aurobindo  wrote  about  how  he  was  urgently  removed  to 
his  solitary  cell,  but  in  his  own  words,  what  happened  then  and  day  after  day,  “I  am 
not  impelled  to  say  except  that  ‘He  showed  me  his  wonders’.”19  Thereafter,  he  often 
asked  the  divine  for  an  aadesh  (instruction). 

Justice  Beachcroft  delivered  his  judgment  on  6  May  1909.  Chittaranjan  Das 
made  passionate  submissions  defending  his  client’s  Vedantist  ideology: 

If  there  is  a  law  which  is  unjust  and  offensive  against  the  development  of  the  nation, 
break  that  law  by  all  means,  and  take  the  consequences.  He  never  asked  you  to  apply 
force  in  a  single  utterance  of  his  either  in  the  press  or  on  the  platform.  If  the  government 
thought  fit  to  bring  in  a  law  which  hinders  you  from  attaining  that  salvation,  Arabindo’s 
advice  is  to  break  the  law  if  necessary  in  the  sense  of  not  obeying  it.20 

The  judge  considered  the  evidence  put  forth  against  Aurobindo — his  letters  to 
his  wife  and  other  persons,  his  speeches,  his  writings,  entries  in  documents,  etc. — and 
found  that  in  Aurobindo’s  Vedantism,  while  the  country  is  a  manifestation  of  divinity 
and  it  is  only  natural  that  he  would  attempt  to  remove  anything  that  stands  in  the 
way  of  that  ideal,  the  means  were  not  necessarily  violent.  Aurobindo  had  said  in  one 
of  his  letters:  “I  know  I  have  the  strength  to  deliver  this  fallen  nation.  I  may  not  have 
bodily  strength,  but  I  am  not  going  to  fight  with  sword  or  gun  but  with  the  power  of 
knowledge”.21 


4  CHAPTER  IX 


Finally,  Justice  Beachcroft  sentenced  Barin  and  Dutt  to  death.  These  sentences 
were  later  commuted  to  life  and  both  were  released  in  1920.  Several  others  were 
convicted  with  lighter  sentences  and  some  acquitted.  In  a  separate  hearing,  Bose  was 
found  guilty  and  later  hanged  to  death.  But  he  had  already  turned  into  a  martyr. 
Students  publicly  mourned  for  him.  His  photographs  were  sold  in  the  market  and 
young  men  wore  dhotis  with  his  name  woven  in  the  borders. 

Aurobindo  was  acquitted.  Justice  Beachcroft  believed  that  it  was  possible  for 
a  man  to  join  in  a  conspiracy  against  the  British  Crown  where  his  role  would  be 
to  preach  discontent  while  being  entirely  ignorant  of  the  faction  which  had  begun 
collecting  arms  for  the  same  purpose.  However,  it  was  necessary  in  such  a  case  to 
show  that  such  preachings  were  a  part  of  the  conspiracy.  In  Aurobindo ’s  case,  the 
prosecution  had  failed  to  show  a  link  between  his  discourse  and  the  conspiracy, 
leading  to  his  acquittal. 

According  to  a  letter  received  from  one  F.W.  Daly  by  F.W.  Duke,  Chief  Secretary 
to  the  government  of  Bengal,  which  stated: 

The  sentences  were  received  in  silence — that  is,  silence  compared  to  the  turmoil  that 
has  usually  been  in  the  Dock.  Arabindo  [sic],  as  usual,  looked  stoically  indifferent, 
but  seemed  well  pleased  with  himself  when  he  was  allowed  to  walk  out  and  leave 
the  Court.  The  accused  all  embraced  Baren  [sic]  in  turn.  Hem  Das  for  the  first  time 
looked  seriously  depressed.  I  think  he  was  disappointed  at  not  being  sentenced  to 
death.22 


Das’s  concluding  arguments  in  court  as  Aurobindo ’s  advocate  were  prophetic: 


My  appeal  to  you  is  this,  that  long  after  the  controversy  will  be  hushed  in  silence, 
long  after  this  turmoil,  the  agitation  will  have  ceased,  long  after  he  is  dead  and  gone, 

he  will  be  looked  upon  as  the 
poet  of  patriotism,  as  the  prophet 
of  nationalism  and  the  lover  of 
humanity.  Long  after  he  is  dead 
and  gone  his  words  will  be  echoed 
and  re-echoed,  not  only  in  India 
but  across  distant  seas  and  lands. 


Therefore,  I  say  that  the  man  in 
his  position  is  not  only  standing 
before  the  bar  of  this  court,  but 
before  the  bar  of  the  High  Court 
of  History.2' 


Framed  images  of  peoples  involved 
in  Alipore  Bomb  Case  at  the  sessions 
Court.  Source:  Alipore  Session  Court. 
Photo:  S.  Ravindra  Bhat 
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THE  SEDITION  TRIAL  OF  MAHATMA  GANDHI 


A  sketch  of  the  trial 
by  an  eyewitness, 
Ravishankar  Raval. 
Source:  High 
Court  of  Gujarat 

By  the  early  1920s,  Mohandas  Karamchand  Gandhi  was  already  a  household  name 
across  India.  A  charismatic  mass  leader,  he  drew  the  support  of  millions  of  Indians 
in  his  non-violent  campaign  of  civil  disobedience  and  satyagraha  against  the  British 
rule  in  India.  His  writings  in  the  weekly  journal  Young  India,  exhorting  people  to  take 
to  civil  disobedience  and  non-cooperation,  were  becoming  a  thorn  in  the  side  of  the 
British  government. 

By  October  1921,  the  government  of  India  was  contemplating  prosecuting 
Gandhi  for  his  seditious  articles  in  Young  India.  Two  of  the  governor’s  councillors 
advised  against  a  prosecution  against  Gandhi.  Sir  Ibrahim  Rahimtullah  declared  that 
such  a  step  would  be  “a  grave  political  blunder'1  and  Sir  Chimanlal  Setalvad  agreed 
with  him,  describing  Gandhi  as  “pathetically  inviting  arrest”  and  opining  that  “the 
best  way  to  discredit  him  is  to  decline  to  take  any  notice  of  him”.24  However,  a  liberal 
leader,  Sir  Tej  Bahadur  Sapru,  then  member  of  the  viceroy’s  executive  council,  advised 
that  the  prosecution  was  one  of  political  expediency  since, 

. . .  [DJuring  the  last  12  months  or  so,  his  influence  has  extended  over  a  much  larger 
area  than  perhaps  we  can  realise.  The  masses  may  not  understand  exactly  the  full 
significance  of  his  propaganda  or  the  meaning  of  swaraj,  but  he  has  eminently  been 
successful  in  exploiting  their  discontent,  which  may  be  attributable  to  half  a  dozen 
causes,  and  enlisting  their  active  sympathy  and  support  on  his  side.  He  is  not  a  mere 


416  CHAPTER  IX 


politician  in  the  eyes  of  the  masses.  He  has  all  the  sanctity  of  a  holy  man  attached  to 
him,  and  therein  lies  to  my  mind,  the  secret  of  his  hold  and  also  the  danger  of  it. . . 
the  strongest  argument  in  favour  of  his  prosecution  at  the  present  moment  is  that  if 
we  do  not  prosecute  him  now,  we  may  never  be  able  to  prosecute  him  afterward,  for 
the  spread  of  his  mischievous  propaganda  during  the  next  few  months  may  advance 
beyond  an  academic  stage  and  affect  the  Indian  Army.  He  may  then  become  too 
powerful  and  unmanageable  for  the  government  and  then  there  may  be  greater  risks 
in  laying  hands  on  him  than  there  are  at  present.25 

Sapru  was  acutely  conscious  of  the  arguments  against  Gandhi’s  prosecution 
but  believed  that  his  prosecution  was  the  lesser  of  the  evils,  which  if  not  exercised, 
would  “gladden  his  heart  and  embolden  his  following”.26  While  the  government  of 
India  deferred  its  decision  to  prosecute  Gandhi,  the  non-cooperation  movement  was 
gaining  ground.  The  Governor  of  Bombay  was  permitted  to  launch  a  prosecution 
without  reference  to  Delhi  should  Gandhi  embark  on  an  active  campaign  of  civil 
disobedience.  Gandhi’s  manifesto  of  4  February,  justifying  mass  civil  disobedience, 
quickened  the  government’s  decision.  Four  days  thence,  the  viceroy  sanctioned 
prosecution. 

Gandhi  was  arrested  on  10  March  1922  with  his  friend  Shankarlal  Banker, 
the  publisher  of  Young  India.  On  the  day  after  the  arrest,  the  two  accused  were 
produced  before  Additional  District  Magistrate  L.N.  Brown.  The  court  proceedings 
were  commenced  in  the  divisional  commissioner’s  office  in  Shahibagh,  Ahmedabad. 
Present  at  the  court  proceedings  were  Ambalal  Sarabhai,  a  prominent  industrialist 
who  joined  the  freedom  movement,  Gandhi’s  wife  Kasturba  and  freedom  fighters 
Sarojini  Naidu  and  Sardar  Vallabhbhai  Patel,  among  several  others.  Sarojini  Naidu 
describes  Gandhi’s  entry  into  the  court  room  in  these  words: 

A  convict  and  a  criminal  in  the  eyes  of  the  law.  Nevertheless,  the  entire  court  rose 
in  an  act  of  spontaneous  homage  when  Mahatma  Gandhi  entered — a  frail,  serene, 
indomitable  figure  in  a  coarse  and  scanty  loin-cloth,  accompanied  by  his  devoted 
disciples  and  fellow-prisoner,  Shankarlal  Banker.27 

Gandhi  was  prosecuted  for  sedition  for  writing  four  articles  in  his  paper  Young 
India,  “Disaffection — A  Virtue,”  dated  15  June  1921,  “Tampering  with  Loyalty,” 
dated  29  September  1921,  “The  Puzzle  and  its  Solution,”  dated  15  December  1921  and 
“Shaking  the  Manes,”  dated  23  February  1922.  J.T.  Strangman,  Advocate  General  of 
Bombay,  and  Rao  Bahadur  Girdharlal  Uttamram,  Public  Prosecutor  ol  Ahmedabad, 
appeared  for  the  Crown.  Gandhi  and  Banker  were  undefended  and  pleaded  guilty  to 
the  charges  in  each  case,  of  bringing  or  attempting  to  bring  into  hatred  or  contempt, 
or  exciting  or  attempting  to  excite  disaffection  towards  His  Majesty’s  government 
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established  by  law  in  British  India.  These  were  offences  under  section  124A  of  the 
IPC,  1860.  Although  the  accused  could  have  been  convicted  immediately,  Strangman 
insisted  that  the  case  be  proceeded  with  since  the  charges  were  of  a  serious  character 
and  it  was  desirable  in  public  interest  that  those  charges  be  fully  investigated.  The 
judge  expressed  the  view  that  under  the  law  he  had  the  discretion  to  convict  the 
accused  on  their  own  plea,  therefore  there  would  be  no  advantage  in  going  through 
the  evidence.  The  judge  therefore  proceeded  to  hear  the  advocate  general  and  the 
accused  on  the  question  of  sentence. 

Strangman  submitted  that  Gandhi’s  articles  formed  part  of  an  organised 
campaign  from  the  year  1921.  Young  India  was  preaching  disaffection  against  the 
government  and  preparing  the  country  for  civil  disobedience.  One  article  exhorted 
people  to  “destroy  the  system”,  another  set  out  the  duty  of  a  non-cooperator  to 
preach  disaffection.  He  said  that  while  Gandhi  himself  advocated  non-violence,  the 
campaign  of  disaffection  through  the  writings  of  a  recognised  leader  of  Gandhi’s 
stature  was  likely  to  cause  serious  harm.  Reference  was  made  to  violent  incidents  in 
Bombay  and  in  Chauri  Chaura  leading  to  murder  and  destruction  of  property.  These 
were  circumstances,  he  submitted,  the  court  should  take  into  account  in  sentencing 
the  accused.  Gandhi’s  statement  before  the  court  is  regarded  as  among  the  most  iconic 
speeches  in  Indian  judicial  history.  Gandhi  traced  his  journey  from  a  “staunch  royalist 
and  co-operator”  to  an  “uncompromising  disaffectionist  and  non-cooperator”.28  His 
disenchantment  with  what  he  once  regarded  as  an  intrinsically  good  government 
started  with  the  Rowlatt  Act  and  then  came  to  a  head  with  the  horrific  Jallianwala 
Bagh  massacre.  He  came  to  realise  that  the  British  government  had  impoverished 
India  and  enriched  itself  by  exploiting  the  masses.  He  said: 

No  sophistry,  no  jugglery  in  figures  can  explain  away  the  evidence  that  the  skeletons 
in  many  villages  present  to  the  naked  eye.  I  have  no  doubt  whatsoever  that  both 
England  and  the  town  dwellers  of  India  will  have  to  answer,  if  there  is  a  God  above, 
for  this  crime  against  humanity  which  is  perhaps  unequalled  in  history.29 

For  his  writings,  exhorting  non-cooperation  with  evil,  which  he  regarded  “as 
much  a  duty  as  is  cooperation  with  good,”  he  was  remorseless.  He  said: 

Section  124A  under  which  I  am  happily  charged  is  perhaps  the  prince  among 
the  political  sections  of  the  Indian  Penal  Code  designed  to  suppress  the  liberty  of 
the  citizen.  Affection  cannot  be  manufactured  or  regulated  by  law.  If  one  has  no 
affection  for  a  person  or  system  one  should  be  free  to  give  the  fullest  expression  to  his 
disaffection,  so  long  as  he  does  not  contemplate,  promote  or  incite  to  violence.  But 
the  section  under  which  Mr  Banker  and  I  are  charged  is  one  under  which  more 


promotion  of  disaffection  is  a  crime.  I  have  studied  some  of  the  cases  tried 
under  it,  and  I  know  that  some  of  the  most  loved  India’s  patriots  have  been 
convicted  under  it.  I  consider  it  a  privilege,  therefore,  to  be  charged  under 
that  section?0 


Judge  Broomfield  was  acutely  conscious  of  the  persona  of  the  man  he 
was  trying  and  of  the  power  and  influence  he  wielded  over  millions  of  Indians: 

The  law  is  no  respector  of  persons.  Nevertheless,  it  will  be  impossible  to  ignore 
the  fact  that  you  are  in  a  different  category  from  any  person  I  have  ever  tried 
or  am  likely  to  have  to  try.  It  would  be  impossible  to  ignore  the  fact  that  in  the 
years  of  millions  of  countrymen,  you  are  a  great  patriot  and  a  great  leader.  Even 
those  who  differ  from  you  in  politics  look  upon  you  as  a  man  of  high  ideals  and 
of  noble  and  of  even  saintly  life?' 
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STATEMENT  OF  THE  ACCUSED. 


I  state  os  follows:— 

My  name  is  llohandas 

My  father's  name  is  Karamchand 
My  age  is  about  55  years; 

I  am  by  caste  Hindu  Banya 
My  occupation  Is  vfarmer  and  weaver 

I  on  mi  inhabitant  of  the  Ashram  Sabarmati 


Broomfield  expressed  relief  that  Gandhi  had  pleaded  guilty,  making 
his  own  task  much  easier.  He  sentenced  Gandhi  to  six  years  imprisonment, 
following  the  precedent  of  a  very  similar  case — the  sedition  case  against 
Tilak  that  resulted  in  a  conviction  12  years  before.  In  the  end 
Broomfield  declared,  almost  sheepishly,  that  while  it  was  his  duty 
to  convict  Gandhi, 

[If]  the  course  of  events  in  India  should  make  it  possible  for  the 
government  to  reduce  the  period  and  release  you,  no  one  will  be 
better  pleased  than  I.  '1 


M.  31.  6 

No.  fc 


The  evidence  has  been  given  in  your  hearing.  Do  you  f 

wish  to  make  any  remarks  aoout  it. 

I  only  want  to  state  that  when  the  pro,.er  time  comes  1 

shill  plead  "guilty"  so  far  as  disaffection  towards 
Government  is  concerned.  It  is  true  that  I  air  thj 
editor  of  Young  India  that  the  articles  read  in 
n:e  presence  were  -ritten  by  w>-  and  that  the  propriteor 
and  publishers  pemittd  me  to  control  the  wfrole  of  the 


policy  of  the  paper. 


1  l/j/22 


That  is  all 

Adel  B.K. 


O' 
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CONDEMN  INDIAN 
LEADER  TO  SIX 
YEAR  SENTENCE 


Gandhi  Found  Guilty  on  Each 
of  Three  Sedition 
Charge*. 

\  IOLENCE  IS  F  E  A  RED 

British.  With  Large  Forces  of 
Troops,  Are  Prepared  for 
Disorders. 

LONDON.  March  11. —A  prison 
aenteuc*  of  nix  years  at  hard  tat~*r 
wan  Imposed  today  upon  Moh&nda 
Gandhi  chief  trader  of  tne  lnd.au 
non-conformist*  or  nationalists,  ac¬ 
cording  m  a — n«w  — 4  yunHli- 


Long  Island  Mermaid 
Sues  Court  to  Upset 
Bathing  Suit  Ruling 


month* 

Today  with  another 
distant  !>a'h!n«r  season 
she  appeared  In  •upm 
with  her  lawyer*  ti>  try 
her  conviction  by  Justice  of  !h«- 
I'eace  1  >etcjr. 

A  It  h  touch  the  t  latlee  let  her  off 
With  a  suj>|tendr,l  eentenoc  hurt 


upaet 


.<1 


•  do  It  SKA,- 


News  article  about  the 
Mahatma  Gandhi 
Sedition  Trial  in  South 
Bend  News  Times, 

19  March  1922 


Statement  of  the  accused  (Mahatma  Gandhi),  March 
1922.  Source:  High  Court  of  Gujarat 
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THE  BHAWAL  SANYASI  CASE:  PRINCE  OR  IMPOSTER? 


n  May  1921,  the  city  of  Dacca  awoke  to  the  buzz  of  a  story  that  shows  how  sometimes, 
truth  can  be  stranger  than  fiction.  A  prince,  long  believed  to  be  dead,  had  returned. 
Or  so  it  seemed. 

Stretching  across  200  villages  in  the  eastern  district  of  Dacca,  Bhawal  was  one 
of  undivided  Bengal’s  largest  zamindari  estates.  The  zamindar’s  residence  was  a  large 
mansion  located  in  a  small  town  called  Jaidebpur,  to  the  north  of  Dacca.  The  estate 
was  owned  by  three  brothers,  the  Kumars  (princes)  with  equal  shares.  The  second 
Kumar,  Ramendra  Narayan  Roy,  was  supposed  to  have  been  something  of  a  libertine, 
fond  of  visiting  prostitutes,  his  other  interests  being  shooting  and  riding.  The  Kumar 
was  married  to  the  much  better-educated  but  neglected  Bhibhabati.  In  1909,  he  left 
for  Darjeeling  by  train,  accompanied  by  Bibhabati,  his  brother-in-law  Satyendra  and 
a  coterie  of  servants.  The  Kumar,  who  had  contracted  syphilis  three  years  before,  was 
not  in  the  best  of  health,  having  developed  gummatous  ulcers.  The  trip  to  Darjeeling 
was  intended  to  be  a  much  needed  change  of  scene.  However,  the  sight  of  the  dazzling 
snowcapped  peaks  of  Darjeeling  did  little  to  improve  the  Kumar’s  health,  which 
began  to  deteriorate  a  few  days  after  his  arrival.  Multiple  telegrams  were  received  at 
Jaidebpur  from  the  entourage  in  Darjeeling,  updating  the  family  about  his  health. 
As  the  youngest  Kumar  reached  the  station  to  travel  to  Darjeeling  to  see  his  older 
brother,  he  was  handed  a  telegram  informing  him  of  the  death  of  Kumar  Ramendra. 
Religious  rites  for  the  dead  Kumar  were  performed  by  the  grieving  family  and  the 
body  was  taken  to  the  cremation  ground  in  Darjeeling,  where  it  was  believed  to  have 
been  cremated.  However,  all  through  Jaidebpur  and  the  adjoining  villages  in  Dacca, 
rumours  were  abuzz  about  the  mysterious  circumstances  surrounding  the  Kumar’s 
death  and  it  was  insinuated  that  although  Kumar’s  body  was  taken  to  the  cremation 
ground,  no  cremation  had  really  taken  place. 

Events  unfolded  rapidly  between  1909  and  1921.  Both  Ramendra’s  brothers, 
the  surviving  kumars  died,  and  the  management  of  the  estate  was  taken  over  by  the 
court  of  wards,  a  department  in  the  British  government.  After  the  takeover,  the  widow 
Bibhabati  was  no  longer  entitled  to  the  monthly  allowance  she  received  from  the 
estate  following  her  husband’s  death.  She  had  already  recovered  Rs  30,000  from  a  life 
insurance  policy  taken  in  his  name.  Meanwhile,  rumours  surrounding  the  kumar’s 
death  reached  a  crescendo  as  many  people  believed  that  he  was  still  alive  and  living 
as  a  sanyasi.  Relatives  persisted  with  their  search  of  him,  trying  to  obtain  whatever 
information  they  could  of  his  whereabouts.  Years  later,  in  the  hotly  contested  legal 
proceedings  over  the  identity  of  the  kumar,  Ronald  Francis  Lodge,  judge  of  the  High 
Court  of  Calcutta,  would  remark  that  the  intensity  of  such  rumours  would  show 
“how  the  people  of  the  locality  were  ready  to  believe  that  Ramendra  Narayan  Roy 
was  alive.  They  were  in  a  mood  to  accept  a  claimant,  and  if  anyone  was  inclined  to 
put  forward  a  claim,  he  must  have  realised  from  the  experience  of  that  year  that  an 
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impostor  bearing  any  resemblance  to  the  late  Ramendra  Narayan  Roy  would  have  a 
reasonable  chance  of  success.”33 

Sometime  in  late  1920  or  1921,  a  sanyasi  with  an  ash-covered  body,  matted 
hair  and  a  long  beard,  draped  only  in  a  loin  cloth,  appeared  on  Buckland  Bund, 
an  embankment  on  the  Buriganga  river  in  Dacca.  His  familiar  looks  slowly  started 
attracting  attention  among  the  locals.  As  one  of  the  witnesses  would  remark  later  in 
the  proceedings  before  the  Calcutta  High  Court,  the  jatadhari  sanyasi  was  a  fair, 
handsome  man  with  fine,  noble  stature  and  his  presence  was  quite  unlike  that  of  a 
sanyasi.  Crowds  thronged  to  the  Buckland  Bund  to  catch  a  glimpse  of  the  sanyasi, 
who  people  slowly  but  surely  started  believing  was  the  dead  Kumar  Ramendra. 
Ramendra’s  sister,  Jyotirmayi,  and  other  members  of  the  staff  at  the  estate,  who  met 
the  sanyasi  proclaimed  that  his  mannerisms,  features  and  marks  on  the  body  were 
uncannily  like  that  of  Ramendra’s.  Thus,  12  years  after  the  presumed  death  of  the 
Kumar,  his  family,  convinced  that  the  sanyasi  was  indeed  him,  got  him  to  publicly 
declare  that  he  was  Ramendra  Narayan  Roy.  The  sanyasi ’s  declaration  resulted  in 
locals  and  tourists  inundating  the  Jaidebpur  Rajbari  with  visits.  The  only  one  to 
disbelieve  the  sanyasi  was  Ramendra’s  own  wife,  Bibhabati.  The  ball  was  set  rolling 
for  a  legal  battle  to  establish  identity — only  to  be  contested  by  Bibhabati,  who  wanted 
to  prevent  any  part  of  the  Bhawal  estate  from  falling  into  the  hands  of  the  man  she 
regarded  as  an  imposter. 

In  1930,  the  sanyasi  filed  a  declaratory  suit  in  Dacca,  claiming  the  name  and 
property  of  Kumar  Ramendra.  The  judgment  of  the  first  additional  judge  of  Dacca, 
delivered  on  24  July  1936,  went  in  favour  of  the  plaintiff  sanyasi.  It  was  held  that  he 
was  entitled  to  an  undivided  one-third  share  in  the  estate. 

The  appeal,  before  the  High  Court  of  Calcutta,  was  heard  by  a  three-judge 
bench  comprising  Justice  C.C.  Biswas,  Justice  R.F.  Lodge  and  Chief  Justice  L.W.J. 
Costello.  Justice  Costello  observed  that  the  question  of  the  sanyasi’s  identity  was 
inextricably  linked  with  the  question  of  whether  the  second  Kumar  had  in  fact  died 
and  his  body  cremated.  Thus,  irrespective  of  whether  people  had  recognised  the 
sanyasi  and  accepted  him  as  the  Kumar,  it  would  still  require  an  examination  of 
the  events  that  took  place  in  Darjeeling  as  well  as  the  sanyasi’s  whereabouts  in  the 
intervening  years.  The  sanyasi  claimed  that  while  the  funeral  party  was  sheltering 
from  a  storm  that  had  occurred  at  the  time  of  cremation,  he  was  found  to  be  still 
alive  by  four  sanyasis,  who  released  him  from  the  crematorium  and  took  him  along 
with  them.  He  claimed  that  upon  discovering  that  the  Kumar’s  body  was  missing,  his 
relatives  and  staff  in  Darjeeling  held  a  second  cremation  for  the  Kumar  the  following 
morning,  where  they  cremated  a  substitute  body.  He  also  claimed  that  he  had  been 
poisoned  by  his  brother-in-law,  a  fact  which  according  to  the  bench,  had  not  been 
established  successfully.  The  plaintiff  claimed  that  upon  regaining  consciousness 
when  he  was  with  the  sanyasis,  he  had  lost  all  memory  of  his  past  life.  Years  later, 
he  developed  faint  memories  of  having  roots  in  Dacca,  compelling  him  to  return 
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Far  left:  The  second  Kumar  of 
Bhawal  poses  for  a  photo  with  a  tiger 
shot  by  him  from  the  early  1900s. 

The  kumar  was  an  avid  shikari  and 
conducted  the  commander-in-chief 
Lord  Kitchner,  on  a  shikar  near  the 
Bhawal  zamindari  just  before  his 
alleged  “ death  ”  in  Darjeeling. 

Left:  A  photo  of  the  sanyasi  as  an 
aristocratic  landlord  produced  by 
him  before  the  court  as  an  exhibit. 
Source:  The  Hindu 


Justice  Leonard  Costello 
was  one  of  the  three  judges 
at  the  Calcutta  High  Court 
who  tried  the  case,  ruling  in 
favour  of  the  sanyasi 


to  discover  his  past.  Finally,  Justice  Costello  concluded  that  the  appellants  had  not 
made  out  any  sufficient  grounds  to  justify  the  reversal  of  the  trial  court’s  decision 
on  the  issue  of  fact,  fie  also  noted  that  “the  defence  was  weakened  by  reason  of 
over-zealousness,  maladroitness  and  indiscretions”34  and  there  was  also  deliberate 
intimidation  of  witnesses  and  influencing  of  the  expert  witnesses.  Finally,  the  high 
court  dismissed  the  appeal  by  its  judgment,  dated  25  November  1940,  by  a  majority 
of  2:1,  with  Justice  Lodge  dissenting. 

Bibhabati  did  not  relent.  She  appealed  to  the  Privy  Council  in  London.  In  a 
judgment  delivered  on  30  July  1946,  the  bench  comprising  Lord  Thankerton,  Lord 
Du  Parcq  and  Sir  Madhavan  Nair  affirmed  the  decree  of  the  high  court.  The  sanyasi 
was  reinstated  as  the  Kumar  by  the  highest  judicial  authority  of  the  empire.  During 
the  pendency  of  the  judicial  proceedings,  the  sanyasi  moved  to  Calcutta,  where  he 
was  welcomed  as  the  Kumar  in  elite  circles.  He  began  to  collect  one-third  of  the  estate 
revenue,  which  he  used  to  support  a  lavish  lifestyle.  It  also  helped  him  sustain  a  rather 
expensive  legal  battle  against  Bibhabati. 

The  curtains  came  down  on  this  saga  when  in  a  cruel  twist  of  fate  the  sanyasi, 
finally  established  as  the  second  Kumar,  died  of  a  stroke  on  his  way  home  from  the 
Kalighat  temple.  He  was  at  the  temple  to  offer  prayers  in  thanksgiving  after  receiving 
the  news  of  his  success  before  the  Privy  Council. 

Perhaps  a  more  curious  case  has  never  been  tried  by  the  courts  in  India. 
Justice  Costello  of  the  Calcutta  High  Court,  who  authored  the  high  court  judgment, 
described  the  Bhawal  Sanyasi  case  as 


One  of  the  most  interesting  and  remarkable  that  ever  came  before  a  court  of law  in  this 
country  or  indeed  in  any  other.  The  strange  and  romantic  story  told  by  the  plaintiff;  the 
complexity  and  diversity  of  the  facts  to  be  investigated;  the  volume  of  the  evidence;  the 
number  of  witnesses  examined;  and  the  time  occupied  by  the  trial — all  combined  to 
make  it  a  case  which,  it  is  no  exaggeration  to  say,  is  unique  in  legal  annals ,35 
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THE  REVOLUTIONARY  TRIAL  OF  BHAGAT  SINGH: 

INQUILAB  ZINDABAD! 


Early  20th-century  Punjab  was  a  hotbed  of  nationalist  fervour  against  the  British 
government  in  India.  The  Lieutenant  Governor  of  Punjab,  Denzil  Ibbetson, 
recorded  in  a  report  dated  30  April  1907:  “Everywhere  people  are  sensible  of  a  change 
of  a  ‘  ‘new  air”  (nayi  hawa),  which  is  blowing  through  men’s  minds,  and  are  waiting  to 
see  what  will  come  of  it —  In  the  towns  of  Rawalpindi,  Sialkot  and  Lyallpur,  an  active 
anti-English  propaganda  is  being  openly  and  sedulously  preached.”36 

It  was  amidst  this  unrest  that  a  son  was  born  to  Vidyawati  and  Kishan  Singh  on 
27  September  1907  in  village  Banga  in  Lyallpur,  now  Pakistan.  The  young  boy,  Bhagat 
Singh,  grew  up  in  an  atmosphere  of  revolt — his  father  was  in  the  Lahore  Central  Jail 
on  the  day  of  his  birth  for  having  launched  an  agitation  against  a  law  raising  canal 
rates  in  the  Bari  Doab.  His  uncle,  Ajit  Singh,  too  was  in  prison  in  Mandalay  for 
anti-establishment  activities.  Both  brothers  were  members  of  the  anti-British  Ghadar 
party,  founded  by  Indians  in  the  United  States  and  Canada. 

Bhagat  Singh  was  influenced  by  Dayanand  Saraswati’s  reformist  movement, 
the  Brahmo  Samaj,  of  which  his  grandfather  was  a  follower.  Among  other  key 
incidents  from  his  milieu  which  had  a  deep  impact  on  him  in  his  pre-teen  and  teenage 
years  were  the  Jallianwala  Bagh  massacre  of  1919,  the  killing  of  a  large  number  of 
unarmed  people  at  Gurudwara  Nankana  Sahib  in  1921  and  the  calling  off  of  the  non¬ 
cooperation  movement  by  Gandhi,  followed  by  the  violence  of  the  Chauri  Chaura 
incident  and  its  aftermath  in  1922.  His  zeal  to  overthrow  the  British  led  him  to 
join  the  Young  Revolutionary  Movement  and  thereafter  establish  the  Naujawan 
Bharat  Sabha  (NBS).  Besides  these  youth  movements,  he  also  joined  forces  with  the 
Hindustan  Socialist  Republican  Association,  of  which  Chandrashekhar  Azad,  Ram 
Prasad  Bismi!  and  Shahid  Ashfaqallah  Khan  were  members.  The  erudite  Bhagat 
Singh,  who  often  wrote  in  Urdu  and  Punjabi  newspapers,  was  forthright  and  bold 
enough  to  castigate  Lala  Lajpat  Rai,  his  mentor  in  his  early  years,  for  the  communal 
turn  that  his  politics  was  perceived  to  have  taken. 

The  defining  moment  which  marked  the  beginning  of  Bhagat  Singh’s  chapter 
in  the  Indian  freedom  struggle  was  a  meeting  with  his  fellow  revolutionaries  at  Feroz 
Shah  Kotla  in  Delhi  on  8—9  September  1928  to  consolidate  their  provincial  efforts  of 
rebellion  against  the  British  authorities.  A  central  committee  was  appointed  consisting 
of  Bhagat  Singh  as  well  as  other  revolutionaries  such  as  Sukh  Dev,  Bejoy  Kumar 
Sinha,  Phonindra  Nath  Ghosh,  Kundan  Lai  and  Azad,  fresh  from  his  escape  in  the 
Kakori  train  robbery  case.  It  was  decided  at  the  meeting  that  Bhagat  Singh  would  cut 
his  hair  and  shave  his  beard  in  Ferozpur  to  evade  police  attention. 
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The  contemporaneous  arrival  of  the  Simon  Commission  in  Lahore  was  met  with 
stiff  resistance  by  distinguished  public  figures,  most  notably  Pandit  Madan  Mohan 
Malaviya  and  Rai.  The  all-British  Simon  Commission  arrived  in  India  to  review  the 
Montague  and  Chelmsford  reforms  that  had  culminated  in  the  Government  of  India 
Act,  1919.  People  were  enraged  that  the  commission  that  was  to  chart  the  course  of 
future  reforms  in  India  did  not  have  a  single  Indian.  The  demonstrations  against 
the  commission  were  peaceful  and  orderly.  However,  the  superintendent  of  police, 
James  A.  Scott,  thought  otherwise  and  led  a  police  assault  on  the  demonstrators. 
Rai,  celebrated  as  the  Lion  of  Punjab  was  severely  injured  during  the  lathi  charge 
and  succumbed  to  his  injuries.  Enraged  by  the  killing  of  his  mentor,  Bhagat  Singh 
assembled  with  his  comrades  again  in  December,  this  time  to  plot  the  murder  of 
Scott.  17  December  was  fixed  as  the  date  for  revenge  as  Bhagat  Singh  prepared  posters 
and  pamphlets — “Scott  is  dead”! 

In  the  morning  of  17  December,  Jai  Gopal,  one  of  the  revolutionaries,  visited 
the  police  station  and  saw  a  British  police  officer,  whom  he  deduced  was  Scott,  ride  a 
red  motorcycle  to  office.  At  2  pm  that  day,  the  men  distributed  their  arms.  Gopal,  who 
was  posted  near  the  office,  was  asked  to  give  the  other  men  a  signal  once  Scott  emerged. 
Azad  holding  a  mauser  pistol,  Bhagat  Singh,  an  automatic  and  Shivram  Rajguru,  a 
revolver  took  their  assigned  positions.  At  4  pm,  the  officer  whom  Gopal  had  seen 
riding  to  office  in  a  motorcycle,  came  out  of  the  office.  Gopal  signalled  to  his  fellow 
conspirators.  Rajguru  instantly  took  out  his  revolver  and  fired  at  the  officer.  Hit  by 
the  bullet,  the  officer  fell  to  the  ground,  as  Bhagat  Singh  continued 
to  fire  several  shots  from  his  automatic  pistol  at  him.  The  three 
men  were  chased  by  the  other  officers,  one  of  whom  lost  his  life  at 
the  hands  of  Azad  in  the  crossfire.  When  the  men  reassembled  at 
their  hideout,  Mozang  House,  they  learned  that  the  murdered  man 
was  not  Scott  but  a  21-year-old  assistant  superintendent  of  police, 
John  Poyantz  Saunders.  For  nearly  four  months,  the  investigation 
of  Saunders’  murder  made  little  progress  till  Bhagat  Singh  and 
Batukeshwar  Dutt  revealed  themselves  on  8  April  1929  when  they 
threw  bombs  in  the  Central  Assembly  chamber. 

The  group  of  revolutionaries,  having  dabbled  in  pistols  and 
revolvers,  turned  to  bomb  manufacturing.  They  decided  that  on 
their  next  mission,  Bhagat  Singh  and  Dutt  would  throw  a  bomb 
in  the  Legislative  Assembly  Hall  in  Delhi,  where  a  discussion  on 
the  repressive  Public  Safety  Bill  was  going  to  resume.  The  two  men 
had  been  on  a  reconnaissance  to  the  assembly  two  days  before. 
On  the  eventful  day,  both  men  dressed  in  khaki  shorts  and  shirts, 

Bhagat  Singh  in  jail  in 
Lahore.  Source:  The  Hindu 
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positioned  themselves  in  the  visitor’s  gallery.  Before  the  president  could  deliver  his 
ruling  on  the  Public  Safety  Bill,  two  bombs  were  thrown  towards  the  benches  occupied 
by  the  members,  causing  injury  and  chaos.  The  young  Indian  revolutionaries  began 
shouting  slogans — “Down  with  Imperialism”  and  “Inquilab  Zindabad”,  and  threw 
leaflets  with  a  message  from  the  Hindustan  Socialist  Republican  Army,  which  began: 
“It  takes  a  loud  voice  to  make  the  deaf  hear,  with  these  immortal  words  uttered  on 
a  similar  occasion  by  Valliant,  a  French  anarchist  martyr,  do  we  strongly  justify  this 
action  of  ours”,  and  ended  with  “Long  live  the  Revolution!”  '7  The  crude  bombs  were 
tightly  loaded  so  as  to  restrict  human  casualties,  for  the  men  did  not  intend  to  kill 
anyone,  but  to  simply  deliver  their  message  with  a  bang.  The  men  surrendered  readily, 
as  per  plan. 

The  trial  for  the  assembly  bombing  began  in  the  district  jail  on  7  May  1929 
before  the  additional  district  magistrate,  F.B.  Pool.  Asaf  Ali  appeared  for  the  defence 
while  Rai  Bahadur  Suraj  Narain  appeared  for  the  prosecution.  The  accused  adopted  a 
defiant  decorum  when  brought  to  court,  bellowing  their  now  popular  slogans  of  anti¬ 
imperialism.  Finding  that  a  prima  facie  case  existed,  the  magistrate  framed  charges 
against  both  the  accused  under  section  307  (attempt  to  murder)  of  the  IPC,  1860, 
and  section  3  of  the  Explosive  Substances  Act,  committing  them  to  trial  by  a  sessions 
court.  Trial  before  the  sessions  judge  Leonard  Middleton  began  the  following  month, 
where  the  accused  made  a  joint  statement  admitting  their  guilt  in  throwing  the  bombs 
and  explaining  the  motive  and  circumstances  behind  their  now  historic  act.  They 
quoted  S.R.  Das,  once  a  law  member  of  the  governor  general’s  executive  council, 
to  the  effect  that  the  “bomb  was  necessary  to  awaken  England  from  her  dreams,”38 
and  that  “[Force]  when  aggressively  applied  is  violence  and  is  therefore,  morally 
unjustifiable,  but  when  it  is  used  in  the  furtherance  of  a  legitimate  cause,  it  has  its 
moral  justification”.39  Since  the  accused  admitted  their  guilt,  the  trial  was  limited 
to  determining  their  intention  and  the  quantum  of  punishment.  The  judgment  was 
delivered  on  12  June  1929,  with  the  judge  considering  the  varying  opinion  ol  the 
assessors,  but  finally  concluding  that  both  men  were  guilty  of  both  the  offences.  He 
proceeded  to  award  retributive  punishment  of  transportation  for  life.  Years  later,  Asaf 
Ali  was  to  reveal  that  both  the  bombs  were  in  fact  thrown  by  Bhagat  Singh,  not 
Dutt.  The  accused  appealed  to  the  High  Court  of  Lahore,  where  Justices  Sir  Cecil 
Forde,  KC,  and  James  Addison,  ICS,  upheld  the  judgment  of  the  sessions  court  and 
dismissed  the  appeal  on  30  January  1930. 

Meanwhile,  Viceroy  Lord  Irwin  wrote  to  Geoffrey  Dawson,  the  editor  of 
The  Times,  on  29  April:  “The  bomb  business  in  the  Assembly  may  turn  out  to  be  a 
blessing  in  disguise  by  enabling  us  to  get  on  the  track  of  the  good  many  miscreants 
when  we  want.”40  His  words  were  translated  into  action  as  Bhagat  Singh,  being  a 
suspect  in  the  Saunders  murder  investigation,  was  zeroed  in  as  the  prime  suspect. 
The  first  arrests  were  made  on  15  April  1930  in  the  Kashmir  building  on  McLeod 
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Road,  Lahore,  which  housed  the  men’s  bomb  factory.  Sukh  Dev,  Kishori  Lai  and  Jai 
Gopal  were  arrested  and  bombs,  chemicals  and  notebooks  with  formulae  scribbled  in 
them  were  seized.  Several  more  arrests  were  made  across  the  country.  Gopal  and  Hans 
Raj  Vohra,  unable  to  withstand  the  police  torture,  confessed  and  turned  approvers. 
Bhagat  Singh’s  writing  on  the  posters  thrown  in  the  assembly  and  those  thrown  after 
Saunder’s  murder  matched. 

Meanwhile,  Bhagat  Singh  and  Batukeshwar  Dutt  had  become  household 
names.  National  heroes  such  as  Jawaharlal  Nehru  and  Subhash  Chandra  Bose  visited 
them  in  jail.  Gandhi,  committed  to  his  cause  of  non-violence,  could  not  bring  himself 
to  sympathise  with  the  two.  After  the  trial  court’s  judgment  in  the  bomb  case,  Bhagat 
Singh  and  Dutt  went  on  a  hunger  strike,  prompting  the  government  to  try  and  amend 
the  Criminal  Procedure  Code  in  order  to  provide  for  trial  in  the  absence  of  the  accused 
in  the  courtroom  and  to  also  try  and  set  up  a  special  tribunal  to  try  the  case,  under 
the  governor  general’s  emergency  powers.  The  strike  was  for  the  purpose  of  receiving 
the  rights  and  status  of  political  prisoners.  The  men  were  force-fed  and  water  in  their 
pitchers  replaced  with  milk  in  order  to  compel  them  to  break  their  strike. 

Against  the  backdrop  of  the  strike,  proceedings  in  a  new  case,  referred  to 
as  the  Lahore  Conspiracy  case  began  on  10  July  1929  in  the  court  of  the  special 
magistrate,  Rai  Sahib  Pandit  Kishen,  in  the  Central  Jail,  Lahore.  The  case,  instituted 
against  the  young  radicals,  was  a  consolidated  proceeding  for  their  participation  in 
various  events  which  cumulatively  resulted  in  the  offence  of  waging  war  against 
the  state.  These  events  included  Saunder’s  murder,  the  throwing  of  the  bomb  in  the 
assembly  and  the  manufacture  of  bombs  and  explosives.  The  prosecution  proposed 
to  produce  600  witnesses  for  the  trial  of  the  25  accused,  among  whom  nine  were 
declared  absconding,  including  Azad  and  Rajguru.  Bhagat  Singh  chose  not  to  be 
represented  by  a  counsel  but  was  advised  by  advocate  Lala  Dhuni  Chand.  The 
Crown  was  represented  by  C.H.  Carden  Noad  along  with  Kalandar  Ali  Khan.  The 
accused  were  charged  with  various  offences  under  the  IPC — waging  war  against  the 
British  Crown  since  1924,  forming  a  conspiracy  for  the  purpose,  collecting  arms, 
concealing  the  existence  of  a  “design’’  to  wage  war  (sections  121,  121A,  122  and 
123  respectively)  as  well  as  under  the  Explosives  Substances  Act.  The  men,  weak 
due  to  the  strike,  had  been  subjected  to  police  atrocities  and  were  kept  in  court 
handcuffed  with  a  policeman  on  either  side.  The  policemen  thrashed  them  in  court 
while  the  magistrate  turned  a  blind  eye.  Meanwhile,  the  hunger  strike  was  exacting 
a  toll  on  the  accused  men.  By  the  sixth  week  of  the  strike,  Dutt  was  running  high 
temperature  and  could  not  be  brought  to  court.  The  provisions  of  the  Code  of 
Criminal  Procedure,  1861  (1861  Code),  required  that  except  as  provided,  all  evidence 
in  a  trial  was  to  be  recorded  in  the  presence  of  the  accused  or  his  advocate.  In  a  last- 
ditch  attempt  to  save  the  proceedings  from  being  adjourned  to  accommodate  Dutt’s 
illness,  the  prosecution  requested  the  magistrate  to  dispense  with  Dutt’s  attendance 


under  section  540A(1)  of  the  1861  Code.  Although  the  magistrate  rejected  the 
request  at  first,  he  decided  to  appoint  an  advocate  to  represent  Dutt  the  next  day  so 
that  the  trial  could  resume.  The  government,  worried  that  this  appointment  would 
be  challenged  as  unlawful,  and  the  trial  vitiated,  applied  to  the  high  court  for  the 
appointment  of  an  advocate  lor  Dutt.  The  application  was  rejected  by  the  high 
court  and  the  trial  remained  in  limbo.  In  the  meantime,  Jatindranath  Das,  one  of 
the  accused  on  strike,  died,  triggering  a  wave  of  protests  across  the  country.  On  12 
September  1929,  Jinnah  convincingly  foiled  the  government’s  attempts  to  bring  in 
the  Hunger  Strikes  Bill,  which  would  have  made  trial  in  the  absence  of  the  accused 
lawful:  “The  man  who  goes  on  hunger  strike  has  a  soul.  He  is  moved  by  that  soul 
and  he  believes  in  the  justice  of  his  cause.”41 

In  1930,  while  the  trial  was  still  pending,  an  unprecedented  ordinance — 
the  Lahore  Conspiracy  Case  Ordinance  No  3  of  1930  was  promulgated  by  the 
government  to  set  up  a  tribunal  to  exclusively  try  the  case.  The  government  justified 
the  promulgation  of  the  ordinance  by  declaring  an  emergency  situation  as  the  accused 
men’s  hunger  strike  was  a  method  in  evading  the  Rule  of  Law.  The  ordinance  did 
away  with  the  accused’s  right  to  trial  in  the  session’s  court  as  well  as  his  right  to  appeal 
to  the  high  court.  Instead  of  the  magistrate  and  the  court  of  sessions,  a  tribunal  of 
three  high  court  judges,  Justices  J.  Coldstream,  G.C.  Hilton  and  Agha  Haider,  would 
now  hear  the  case — the  pending  trial  had  been  invalidated.  The  tribunal  had  a  short 
lifespan  and  was  to  be  wound  up  in  six  months.  Halfway  through  the  trial,  Justice 
Haider,  a  sitting  judge  of  the  Lahore  High  Court,  was  unceremoniously  removed 
from  the  tribunal,  because  he  objected  to  the  use  of  violence  by  the  police  on  Bhagat 
Singh  and  closely  questioned  the  prosecution  witnesses.  Justice  Coldstream  too  was 
ousted,  possibly  because  the  accused  demanded  an  apology  from  him  for  ordering 
them  to  be  handcuffed  when  they  were  shouting  slogans  in  the  courtroom.  The 
newly  constituted  tribunal  bench  comprised  Justices  G.C.  Hilton,  K.M.  Tapp  and 
Abdul  Qadir.  The  proceedings  before  the  reconstituted  tribunal  commenced  on  5 
May  1930  in  Poonch  House,  Lahore.  After  the  removal  of  Justice  Haider,  on  2  July 
1930,  a  petition  filed  in  the  high  court  challenging  the  constitutional  validity  of  the 
ordinance  was  dismissed.  The  prosecution  depended  on  the  evidence  of  Gopal  and 
other  approvers.  The  proceedings  before  the  tribunal  ended  on  30  September  1930. 
Charges  against  three  of  the  accused,  including  Dutt,  were  withdrawn  by  the  bench. 
On  7  October  1930,  the  tribunal  delivered  a  300-page  judgment,  convicting  and 
sentencing  Bhagat  Singh,  Sukh  Dev  and  Rajguru  to  death  by  hanging  and  convicting 
and  sentencing  all  of  the  other  accused  to  life  imprisonment.  An  appeal  to  the  Privy 
Council  in  London  was  dismissed  by  Judge  Lord  Andrew  Murray. 

Congress  President  Madan  Mohan  Malaviya  filed  a  mercy  petition  before  Lord 
Irwin,  which  was  rejected,  while  a  plan  hatched  to  rescue  the  young  men  backfired. 
Bhagat  Singh,  Rajguru  and  Sukh  Dev  were  ordered  to  be  hanged  on  24  March  1931. 
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Given  their  enormous  popularity,  the  authorities  decided  to  take  no  chances  and 
brought  forward  the  execution  by  11  hours  in  the  Lahore  jail. 

The  walk  to  the  gallows  was  a  long  one  and  the  young  men  rankled  the  prison 
staff  with  their  thundering  slogans:  “Long  live  the  Revolution”  and  “Down  with 
Imperialism!” 

The  executions  were  reported  widely  in  the  press  and  Gandhi  faced  backlash 
by  angry  youths  who  felt  that  he  had  failed  to  stop  the  execution  despite  having 
had  the  opportunity  to  do  so.  However,  Lord  Irwin,  commenting  on  Gandhi’s 
pleas  for  commutation,  later  said:  “As  I  listened  to  Mr  Gandhi  putting  the  case  for 
commutation  before  me,  I  reflected  first  on  what  significance  it  surely  was  that  the 
apostle  of  non-violence  should  so  earnestly  be  pleading  the  cause  of  the  devotees  of  a 
creed  so  fundamentally  opposed  to  his  own,  but  I  should  regard  it  as  wholly  wrong  to 
allow  my  judgement  to  be  influenced  by  purely  political  considerations.  I  could  not 
imagine  a  case  in  which  under  the  law,  penalty  had  been  more  directly  deserved.”42 

Bhagat  Singh,  a  maverick  given  to  atheist  beliefs  and  iconoclast  ways  read 
and  wrote  extensively  during  his  jail  term.  His  writings 
enjoyed  a  wide  readership  and  impassioned  the  youth.  The 
phenomenon  of  Bhagat  Singh  and  his  martyrdom  had 
captured  the  nation.  Of  him,  Jawaharlal  Nehru  wrote  in  his 
autobiography:  “It  is  very  easy  and  very  fatuous  to  condemn 
persons  or  acts  without  seeking  to  understand  the  springs  of 
action,  the  causes  that  underlie  them.  Bhagat  Singh  was  not 
previously  well  known,  he  did  not  become  popular  because 
of  an  act  of  violence,  an  act  of  terrorism.  Terrorists  have 
flourished  in  India,  off  and  on,  for  nearly  thirty  years,  and 
at  no  time,  except  in  the  early  days  of  Bengal,  did  any  of 
them  attain  a  fraction  of  that  popularity  which  came  to 
Bhagat  Singh.  That  is  a  patent  fact  which  cannot  be  denied; 
it  has  to  be  admitted.”4' 


BHAGAT  SINGH,  Shivaram  Rajguru  and  Sukh  Dev 
spent  their  final  moments  in  prison  in  Lahore  before 
their  execution  reciting  lines  from  a  poem  penned  by 
Ramprasad  Bismil: 

Watan  ki  aabroo  ka  pas  dekhen  kaun  kehta  hai 
Suna  hai  aaj  maktal  mein  hamara  imtihan  hoga 
(Let  us  see  who  cares  for  the  dignity  of  the  nation 
It  is  heard  today  we  will  be  tried  in  a  massacre  house) 


(k()c  (LrUmm\ 


B’VTERKD  XO.  t  * 


LAHORE.  WEDNESDAY,  MARCH  25,  m\. 


Price  One  Anna 


AT  SINGH,  RAJGURU  AND  SUKHDEV  EXECUTED. 


“LAST  INTERVIEW”  WITH  RELATIONS. 
Emerge  From  Jail. 

BEAO^JOjES  SECHETIY  DISPOSED  OF 
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THE  INDIAN  NATIONAL  ARMY  (INA)  TRIAL 

The  winter  of  1941  heralded  the  Pacific  War,  fought  in  the  Pacific  and  East  Asia, 
between  the  Empire  of  Japan  and  the  Allied  Powers.  At  the  onset  of  the  war, 
about  70,000  Allied  troops  of  Indian  origin  were  stationed  in  Malaya.  Owing  to 
an  aggressive  campaign  by  the  Japanese,  by  the  time  Singapore  was  conquered  by 
Japan  in  February  1942,  several  Indians  were  captured  as  prisoners  of  war.  The  Indian 
Independence  League,  formed  by  overseas  Indians  met  in  Bangkok  in  June  1942 
and  resolved  to  set  up  the  Indian  National  Army  (INA)  to  secure  independence  for 
India  from  the  imperialist  British  rule.  By  September  1942,  the  INA  was  formed  with 
Japanese  support,  spearheaded  by  Captain  Mohan  Singh,  an  Indian  prisoner  of  war. 

The  INA  under  Captain  Singh  was  shortdived  as  differences  crept  up  between 
the  Japanese  and  the  captain.  However,  Subhash  Chandra  Bose,  a  leader  of  the 
Indian  independence  movement  who  fled  India  to  evade  arrest  by  the  British,  met 
the  Japanese  Prime  Minister,  Hideki  Tojo,  in  Tokyo  and  allied  himself  with  Japan. 
He  arrived  in  Singapore  in  July  1943  to  assume  charge  of  the  INA.  In  October  of 
1943,  Bose  established  a  Provisional  Government  of  Free  India  and  declared  war  on 
the  Allied  Powers,  with  support  from  Japan  and  the  other  Axis  Powers — Germany, 
Italy  and  Thailand.  Although  the  INA  received  immense  support  from  the  Japanese, 
in  India,  it  was  criticised  by  prominent  Indian  leaders  for  having  joined  hands  with 
the  Axis  Powers.  In  1943,  Nehru  commented  that  he  would  oppose  Bose  and  the  INA 
with  “open  sword  in  hand”  if  it  were  to  invade  India  with  Japanese  assistance. 

Disaster  struck  the  INA  as  Japanese  fortunes  took  a  downturn  in  the  war. 
By  March  1945,  several  INA  soldiers  were  captured  by  the  British  in  the  Burma 
campaign.  The  hostilities  of  war  ended  with  the  USA  dropping  atomic  bombs  at 
Hiroshima  and  Nagasaki  and  the  subsequent  surrender  by  Japan  on  15  August  1945. 
The  very  next  day,  Bose  disappeared  under  mysterious  circumstances.  He  was  believed 
to  have  perished  in  a  plane  crash  while  travelling  from  Singapore  to  Tokyo.  But  the 
truth  behind  his  disappearance  remains  shrouded  in  mystery  leading  to  numerous 
conspiracy  theories. 

Nehru,  who  opposed  the  INA  right  from  the  start,  was  subdued,  as  was  the  rest 
of  the  nation.  In  an  interview  to  the  press  in  August  1945,  he  said: 

Three  years  ago,  I  was  asked  in  Calcutta  what  I  would  do  if  Subhash  Bose  led  an 
army  into  India  on  the  plea  of  liberating  India.  I  replied  then  that  I  would  not 
hesitate  to  resist  this  invasion,  even  though  I  did  not  doubt  that  Subhash  Bose  and 
his  Indian  colleagues  and  followers  were  motivated  by  the  desire  to  free  India,  and 
were  in  no  way  mere  tools  of  the  Japanese.  Nevertheless,  they  had  put  themselves  on 
the  wrong  side,  and  functioned  under  the  auspices  of  the  Japanese.  No  person  could 
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Azad  Hind,  established  by 
Indian  Nationalists-in-exile 
during  the  later  part  of  the 
Second  World  War,  was  a 
part  of  a  political  movement 
originating  outside  India  with 
the  purpose  of  liberating  India 
from  the  British  rule 
Right:  Netaji  Subhash  Chandra 
Bose  ivith  the  members  of  the 
Azad  Hind  Fauj 
Below:  Surrender  of  IN  A  troops 
at  Mount  Popa,  Burma 


come  to  India  in  this  manner  or  under  such  foreign  auspices.  Therefore,  whatever  the 
motive  of  these  people,  they  had  to  be  resisted  in  India  or  outside.  But  the  situation 
has  completely  changed  with  the  end  of  the  war. . .  at  this  time,  when  it  is  said  that 
big  changes  are  impending  in  India,  it  would  be  a  very  grave  mistake,  leading  to  far 
reaching  consequences,  if  they  were  treated  just  as  ordinary  rebels.  The  punishment 
inflicted  on  them  will,  in  effect,  be  a  punishment  for  the  whole  of  India,  and  a  deep 
wound  will  remain  in  millions  of  hearts. 44 

While  the  Japanese  men  were  tried  in  the  Tokyo  Trials,  the  INA  soldiers 
were  to  be  tried  in  India  by  the  British.  The  first  of  the  trials,  and  arguably  the  most 
significant,  was  the  trial  of  Captain  Shahnawaz  Khan,  a  major  general  in  the  INA, 
Captain  P.K.  Sahgal  and  Lieutenant  G.S.  Dhillon,  both  battalion  commanders.  The 
choice  of  venue  by  the  British — the  Red  Fort  in  Delhi,  stirred  up  memories  of  an 
ignominious  trial  held  close  to  a  century  ago — that  of  the  last  Mughal  Emperor, 
Bahadur  Shah  Zafar. 

At  the  time  the  beleaguered  Mughal  Emperor  was  tried  at  the  Red  Fort  less 
than  a  century  before,  the  British  Empire  had  just  taken  over  from  the  East  India 
Company  and  its  fortunes  were  on  a  glorious  ascent.  By  1945,  when  the  INA  Trial  was 
to  commence,  India  was  in  the  grip  of  nationalist  fervour  and  independence  was  only 
a  matter  of  time.  The  sun  was  setting  on  the  British  Empire  in  India  and  the  decision 
to  hold  the  trial  at  the  Red  Fort  seemed  like  a  desperate  assertion  of  imperial  authority. 

On  the  choice  of  venue,  H.V.  Hodson,  constitutional  advisor  to  the  viceroy, 
wrote  that: 

The  choice  of  the  Red  Fort  as  seat  of  the  trials  was  made  by  General  Auchinleck 
himself,  against  the  strong  advice  of  senior  civil  servants,  who  urged  that  they  be 
held  in  some  remote  towns  where  it  would  be  difficult  for  the  Press  and  public  to 
attend  or  proceedings  to  be  widely  reported.  This  argument  he  altogether  repudiated. 
Such  attempt  at  secrecy,  in  his  view,  not  only  belonged  to  an  outworn  tradition  but 
was  repugnant  in  itself  and  not  to  be  defended:  once  the  decision  to  hold  the  trials 
had  been  made,  there  could  be  no  question  of  hushing  them  up.  Honourable  as  this 
attitude  was,  the  choice  proved  disastrous  for  the  image  of  the  regime.  If  the  Red  Fort 
was  convenient  for  Army  headquarters,  it  was  equally  convenient for  every  politician 
and  lawyer  in  the  capital ,45 

However,  John  Connell,  the  biographer  of  the  British  Commander-in-Chief, 
Sir  Claude  Auchinleck,  offers  a  different  version,  that  the  choice  of  venue  was  dictated 
by  the  need  to  assert  authority  rather  than  ensure  transparency  and  convenience:  “The 
choice  of  the  Red  Fort  was  made  partly  on  practical  grounds,  partly  on  symbolical. 
These  members  of  the  INA  who  had  been  kept  in  custody  were  held  for  interrogation 
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in  the  Red  Fort.  It  was  only  a  few  miles  from  GHQ,  its  approaches  could  be  guarded. 
Yes,  it  was  easy  of  access.  But  it  was  also  the  palace  of  the  Mughul  emperors,  the 
visible  emblem  of  the  greatness  of  India’s  past.  On  the  wide  parade  ground  in  front  of 
its  main  gates,  the  Viceroy  had,  at  two  recent  and  impressive  ceremonies,  presented 
Victoria  Crosses  to  soldiers  of  the  Indian  Army.”46 

The  Indian  National  Congress  rallied  in  support  of  the  accused  men  and  set  up 
a  defence  committee  in  preparation  of  the  trial.  Viceroy  Lord  Wavell  promulgated  an 
ordinance  to  amend  the  Indian  Army  Act,  1911,  and  the  Indian  Air  Force  Act,  1932, 
with  retrospective  effect  from  7  December  1941,  the  day  Japan  bombed  the  Pearl 
Flarbour.  This  allowed  court  martials  to  try  any  offence  committed  by  prisoners  of 
war  after  the  given  date. 

The  trial  began  on  5  November  1945  with  the  prosecution  examining  30  witnesses 
and  the  defence  ten.  The  accused  were  jointly  charged  with  waging  war  against  the 
king  under  section  121  of  the  IPC,  1860.  Additionally,  Dhillon  was  charged  with  the 
murder  of  four  deserting  sepoys  while  Sahgal  was  charged  with  the  abetment  of  these 
murders  and  Khan  with  the  abetment  of  the  murder  of  another  sepoy. 

Leading  for  the  defence,  the  counsel  Bhulabhai  Desai  was  assisted  by  a  team 
of  lawyers  and  eminent  personalities  such  as  Nehru  and  Sir  Tej  Bahadur  Sapru.  The 
Advocate  General  of  India,  Sir  Noshirwan  P.  Engineer,  was  leading  for  the  prosecution. 

With  public  opinion  already  on  the  side  of  the  accused,  on  22  December  1945, 
even  Engineer  had  justified  the  actions  of  the  men.  Fie  stated:  “There  is  a  good  deal 
of  evidence  to  the  effect  that  what  the  accused  did  was  done  by  them  not  with  any 
mercenary  motive,  but  out  of  what  the  accused  bona  fide  considered  to  be  patriotic 
motive  and  impelled  by  a  sense  whether  wise  or  misguided,  of  doing  service  to  India.”47 

The  trial  involved  legal  questions  dealing  with  constitutional,  military  and 
international  law.  While  the  prosecution  sought  to  establish  that  the  men  were  guilty 
of  waging  war  against  the  king,  the  defence  sought  to  prove  that  the  Provisional 
Government  of  India  set  up  by  the  INA  fell  under  the  definition  of  a  “state”  under 
international  law. 

The  highpoints  of  the  trial  were  Desai  and  Engineer’s  addresses  to  the  bench. 

Desai  argued  that  given  the  circumstances  under  which  Bose’s 
provisional  government  was  formed,  it  was  entitled  to  go  to  war  for 
the  purpose  of  liberating  this  country  and  its  actions  fell  outside 
the  purview  of  municipal  law  given  the  lack  of  jurisdiction  and 
applicability  of  laws  to  the  new  “state”.  He  compared  the  actions 
of  the  accused  by  providing  a  hypothetical  example: 

Jawaharlal  Nehru, 

Bhulabhai  Desai  and 
Rajendra  Prasad  at  an 
AICC  meeting  to  discuss 
the  INA  Trial 
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[Supposing]  a  German  during  the  prosecution  of  the  war  had  shot  two  or  three  or 
ten  Britishers  in  England  and  was  found  in  England,  the  question  is,  could  he  be 
charged  with  having  committed  murder?  I  submit  never,  for  the  simple  reason  that 
those  acts  were  done  during  the  prosecution  of  the  war  which,  unfortunately  in  the 
present  world  infirmities,  international  law  accepts.48 

In  arguendo,  Desai  submitted  that  under  section  79  of  the  IPC,  “nothing  is 
an  offence  which  is  done  by  any  person  who  is  justified  by  law. . ..  where  ‘law’  includes 
‘international  law’”.49  On  the  question  of  the  people’s  right  to  revolt,  he  commented: 

The  position  of  an  Indian  in  a  case  of  this  kind  is  difficult  and  I  am  going  to  submit  to 
the  court  on  first  principles  what  its  true  solution  is.  Where  the  King  and  the  country 
coincide  there  is  no  question  of  an  alternative.  If  you  fight  against  the  King  and  also 
fight  against  the  interest  of  your  own  country,  the  question  does  not  arise,  but  the 
question  does  arise  where  there  is  a  fight  for  freedom,  and  I  propose  to  read  passages 
to  show  to  what  extent  the  world  has  progressed  in  the  matter  of  the  recognition  of 
human  rights.  When  you  are  nominally  fighting  against  the  King  but  really  fighting 
to  liberate  the  country,  then  the  point  is  whether  the  question  can  arise  at  all.  Unless 
you  sell  your  own  soul,  how  can  you  ever  say  that  when  you  are  fighting  to  liberate 
your  own  country,  there  is  some  other  allegiance  which  prevents  you  from  so  doing ? 
That  means  that  if  that  happens  there  is  nothing  but  permanent  slavery ,50 

Finally,  the  judges  of  the  court  martial  held  the  three  guilty  of  the  charge  of  waging 
war  while  Khan  was  held  guilty  of  abetting  murder  and  the  other  two  men  acquitted 
of  murder  and  abetment  charges.  The  accused  were  sentenced  to  transportation  of  life, 
cashiering  and  forfeiture  of  arrears  of  pay  and  allowance.  The  commander-in-chief  had 
decided  to  remit  the  sentences  of  transportation  for  life  against  the  three  accused  but 
confirmed  the  sentence  of  cashiering  and  forfeiture  of  pay  and  allowances.  The  matter 
did  not  end  there.  Nehru  and  Jinnah  urged  the  government  to  drop  charges  and  stop  the 
trials  for  the  other  INA  men.  After  much  debate,  Auchinleck  decided  to  stop  any  further 
proceedings  against  soldiers  of  the  INA. 

One  cannot  miss  the  allegory  of  a  beleaguered  India,  shackled  in  chains  and 
lugged  into  the  vassalage  of  the  British  Empire  in  1857,  much  like  how  its  defeated, 
captured  Emperor,  Bahadur  Shah  Zafar,  was  humiliated  and  exiled.  On  the  other 
hand,  with  the  close  of  the  Second  World  War  having  vivified  the  prospects  of 
independence,  India  resembled  its  valiant  soldiers  of  the  INA,  who  strode  loftily  into 
the  folds  of  freedom — embracing  at  last,  its  lost  glory. 
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THE  TRIAL  OF  LADY  CHATTERLEY'S  LOVER 


D.H  Lawrence,  author  of 
Lady  Chatterley’s  Lover 


First  Penguin  edition 
ofD.FI.  Lawrence’s 
Lady  Chatterley’s 
Lover,  published  by 
Flarmondsworth, 
England,  1960 


A  little  more  than  half  a  century  ago,  a  novel  that  had  been  circulated  only  privately 
due  to  its  depiction  of  a  taboo  sexual  relationship  and  use  of  sexually  explicit 
language  was  published  by  Penguin  Books  Ltd  in  Britain.  The  ripple  effect  of  this 
audacious  move  and  the  subsequent  literary  revolution  and  legal  overhaul  were  felt  as 
far  as  Australia,  Canada,  USA  and  also,  India. 

D.H.  Lawrence’s  Lady  Chatterley’s  Lover  was  first  published  privately  in  1928  in 
Florence,  Italy,  with  the  help  of  Lawrence’s  friend,  Pino  Oriali.  Lawrence’s  portrayal 
of  the  sexual  relationship  between  a  working-class  man  and  an  upper-class  woman 
shocked  the  Victorian  values  of  the  British  public.  The  titular  character  of  Lawrence’s 
novel  is  a  young  married  woman,  Constance  (Lady  Chatterley).  Constance’s  husband, 
Clifford,  is  paralysed  from  the  waist  down  due  to  an  injury  he  suffered  during  the 
First  World  War.  Constance  feels  neglected,  both  physically  and  emotionally  by  her 
husband,  forcing  a  wedge  between  the  couple.  Her  sexual  repression  leads  her  to  have 
an  affair  with  their  gamekeeper,  Oliver,  whose  wife  sexually  withholds  herself  from 
him.  Constance’s  sexual  awakening  and  the  prevalent  class  hierarchy  in  Victorian-era 
Britain  are  the  central  themes  of  the  novel. 

Not  being  a  stranger  to  brushes  with  the  law,  Lawrence’s  earlier  novel,  The 
Rainbow,  had  been  banned  for  indecency  in  England  in  1915.  In  Florence,  while 
typing  the  manuscript  of  the  novel,  Lawrence’s  typist,  Neely  Morrison,  refused 
to  go  beyond  chapter  six,  because  it  was  “too  indecent”.  Battling  tuberculosis, 
Lawrence  showed  steely  resolve  and  completed  the  novel  in  three  months.  He  was 
driven  by  the  need  to  challenge  Victorian  morality  and  hypocrisy.  Whatever  doubts 
he  may  nonetheless  have  felt,  his  supportive  wife  put  it  to  rest  with  her  words  of 
encouragement:  “You  have  written  it.  You  believe  in  it,  alright,  then  publish  it.”  But 
the  English  language  publishers  then  did  not  share  her  enthusiasm.  The  manuscript 
changed  many  hands  until  it  was  finally  published  privately  by  Oriali  in  1928.  The 
publisher,  Sylvia  Beach,  who  had  had  enough  trouble  handling  James  Joyce’s  novel 
Ulysses,  which  was  censored  for  its  obscene  content,  “didn’t  want  to  get  a  name  as 
a  publisher  of  erotica. ”M  Critics  of  the  book  described  it  as  “the  foulest  book  in  the 
English  language”,  “most  evil  outpouring”  and  no  less  than  “the  sewer  of  French 
pornography”.  Lawrence  died  in  1930,  without  the  knowledge  that  he  had  sown  the 
seeds  of  a  literary  revolution. 

In  late  I960,  the  publisher,  Penguin  Books  Ltd,  was  prosecuted  under  the 
Obscene  Publications  Act,  1959  (OP  Act),  in  Britain  for  the  publication  of  the 
novel,  making  it  the  first  perpetrator  to  be  tried  under  the  legislation.  The  trial 
before  Old  Bailey,  the  Central  Criminal  Court  of  England  and  Wales,  took  place 
over  six  days.  The  issue  before  the  jury  was  whether  the  book  was  obscene  under 
section  2  of  the  OP  Act  and  if  so,  whether  when  judged  as  a  whole,  its  literary 
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merit  amounted  to  a  “public  good”  under  section  4  of  the  said  act.  The  prosecutor, 
Mervyn  Griffith  Jones,  further  asked  the  jury  a  question  which  well  encapsulates  the 
repressive  notions  of  morality  of  the  times:  “Is  it  a  book  that  you  would  even  wish 
your  wife  or  your  servants  to  read?”52  Nonetheless,  the  jury  unanimously  acquitted 
the  defendant  publisher,  heralding  an  era  of  permissiveness  in  British  literature.  As  a 
consequence  the  book  could  be  distributed  freely  and  copies  of  the  Penguin  edition 
slowly  entered  the  Indian  market. 

In  India,  the  matter  had  a  different  outcome.  The  story  of  the  book’s  trial  in 
India  began  in  a  nondescript  bookstore  in  Colaba  Causeway,  Bombay,  called  Happy 
Book  Stall.  The  store  had  imported  copies  of  the  Penguin  edition  oi  the  novel  for 
sale  in  India  prior  to  the  outcome  of  the  British  trial.  Unbeknownst  to  them,  Prime 
Minister  Nehru  would  go  on  to  propose  a  ban  on  the  book  in  India.  In  a  note  to  the 
deputy  minister  of  law,  R.M.  Hajarnavis,  on  8  April  1960,  Nehru  wrote: 

/  am  clear  that  this  book ,  Lady  Chatterley’s  Lover,  should  be  banned.  I  have 
read  the  note  of  the  deputy  minister  of  law  and  I  appreciate  what  he  has  said.  It 
may  be  desirable,  for  the  future,  to  have  an  advisory  committee  or  board.  We  may 
also  consider  the  amendment  of  the  law  on  the  subject.  But  I  have  no  doubt  in  my 
mind  that  so  far  as  this  book  is  concerned,  it  should  be  banned.  In  case  our  order  is 
challenged  in  a  court  of  law,  the  matter  can  be  faced.  I  do  not  think  it  is  necessary  to 
send  this  book  for  opinion  to  any  committee  or  board.  Our  decision  should  be  enough 
for  the  present ,53 

Nehru’s  note  overrode  Hajarnavis’s  opinion  of  the  previous  day: 

I  feel  considerable  hesitation  in  agreeing  with  the  secretary  who  proposes  to  advise 
the  Ministry  of  Home  Affairs  that  imported  and  unexpurgated  edition  of  D.H. 
Lawrence’s  controversial  novel  Lady  Chatterley’s  Lover  should  be  prohibited  under 
section  19(f)  of  the  Sea  Customs  Act.  Ban  of  D.H.  Lawrence’s  book  is  likely  to  be  an 
international  literary  event.  Further,  I  regard  our  law  relating  to  obscene  literature, 
which  is  the  same  as  the  law  in  UK  before  1959,  as  vague,  rigid  and  out  of  date.  The 
law  in  UK  as  a  result  of  vigorous  agitation  carried  on  by  Society  of  Authors,  PEN 
Club  and  progressive  members  of  Parliament  has  now  been  considerably  liberalised.  I 
am  of  the  opinion  that  our  own  law  may,  with  advantage,  be  brought  in  line  with  the 
reformed  law  in  UK.  In  the  absence  of  the  law  minister,  I  am,  therefore,  submittmg 
the  file  to  the  prime  minister.. . . 

I  would  find  difficulty  in  imposing  a  ban  on  the  book  on  the  ground  that  it  contains 
description  in  detail  of  the  sexual  act.  How  can  we  justify  the  exhibition  to  the 
tourists,  both  from  our  own  country  and  outside,  the  panels  showing  sexual  orgies 
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in  groups  and  unnatural  sexual  acts  at  Khajuraho  and  other  places ?  It  is  true  that 
temples  and  places  of  worship  are  exempt  from  the  criminal  law  of  obscenity,  but  in 
my  opinion,  there  cannot  be  different  standards  for  government  and  private  citizen ; 
if  skill  in  carving  saves  the  figures  at  Khajuraho,  many  will  concede  Lawrence’s  claim 
as  a  virtuoso  in  handling  English  language. 54 

The  proprietors  of  Happy  Book  Stall  did  not  anticipate  a  crackdown  on  the 
books  by  the  home  department  of  the  government  of  Maharashtra.  The  department 
engaged  a  “test  purchaser”,  one  Ali  Raza  Sayeed  Hasan,  to  buy  a  copy  of  the  novel 
from  the  store  in  order  to  establish  proof  of  possession.  The  purchase  was  completed 
on  12  December  1959  when  one  of  the  four  proprietors  of  the  shop,  Gokuldas 
Shamji,  was  present.  The  four  proprietors  of  the  shop,  including  Shamji  and  Ranjit 
Udeshi,  were  prosecuted  under  section  292  of  the  IPC,  1860,  for  the  possession  of 
copies  of  the  obscene  book  for  the  purpose  of  sale.  The  Additional  Chief  Presidency 
Magistrate  III  Court,  Esplanade,  Bombay  convicted  the  partners  and  fined  each  of 
them  Rs  20  with  one  week’s  simple  imprisonment  in  default.  Shamji  was  additionally 
convicted  for  the  sale  ol  the  book  to  Hasan  and  was  sentenced  to  a  further  fine  of 
Rs  20  or  like  imprisonment  in  default.  The  magistrate  held  that  the  offending  book 
was  obscene  for  the  purposes  of  section  292.  The  appellant,  Udeshi,  filed  a  revision 
in  the  High  Court  of  Bombay,  but  did  not  succeed.  Thereafter,  he  approached  the 
Supreme  Court.  The  judgment  of  the  five-judge  constitutional  bench  of  the  Supreme 
Court  was  delivered  on  19  August  1964  by  Justice  M.  Hidayatullah. 

In  a  two-pronged  argument,  the  petitioners  submitted  that  section  292  was 
unconstitutional  for  it  violated  Article  19(1)  (a)  of  the  Constitution  of  India,  which 
protects  the  right  to  free  speech  and  expression  and  further,  that  the  book,  Lady 
Chatterley’s  Lover  was  not  “obscene”  within  the  meaning  of  the  section. 

The  court  in  its  decision,  first  upheld  the  constitutionality  of  section  292 
vis-a-vis  Article  19(1) (a)  by  stating  that  the  section  embodied  the  spirit  of  “public 
decency  and  morality”  and  therefore  was  within  the  four  corners  of  Article  19(2)  of 
the  Constitution,  which  articulates  reasonable  restrictions  to  speech.  This  exception 
of  “public  decency  of  morality”  could  be  determined  with  reference  to  “national 
standards”  and  “community  mores”.  The  court  proceeded  to  address  the  question 
of  what  constitutes  obscenity.  The  court  adopted  the  now  outdated  common  law 
Hicklin’s  test,  laid  down  by  Alexander  J.E.  Cockburn,  C.J.  in  1868,  according  to 
which  obscenity  is  something  that  would: 

.  ..deprave  and  corrupt  those  whose  minds  are  open  to  such  immoral  influences,  and 
into  whose  hands  a  publication  of  this  sort  may  fall. . .  it  is  quite  certain  that  it  would 
suggest  to  the  minds  of  the  young  of  either  sex,  or  even  to  persons  of  more  advanced 
years,  thoughts  of  a  most  impure  and  libidinous  character .55 
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The  court  analysed  the  contents  of  the  impugned  book  and  concluded  that  there 
was  no  “social  good”  that  could  be  found  in  Lawrence’s  explicit  description  of  sex  and 
that  the  court  was  required  to  protect  “not  those  who  can  protect  themselves  but  those 
whose  prurient  minds  take  delight  and  secret  sexual  pleasure  from  erotic  writings.”56 
Finally,  the  court  upheld  the  ban  on  the  book,  in  contrast  with  the  decision  of  the 
British  jury.  As  a  result,  the  ghost  of  Hicklin  continued  to  haunt  the  law  until  the 
Supreme  Court  expressly  rejected  the  archaic  test  in  Aveek  Sarkar  v  State  of  West 
Bengal, 57  to  replace  it  with  the  Roth  test  of  “contemporary  community  standards”. 

In  an  essay  Lawrence  wrote  later,  he  claimed:  “In  spite  of  all  antagonism,  I 
put  forth  this  novel  as  an  honest,  healthy  book,  necessary  for  us  today...  I  want 
men  and  women  to  think  of  sex,  fully,  completely,  honestly  and  cleanly,”  through  a 
“proper  reverence  for  sex.”58  Thus,  Lawrence’s  work  had  a  profound  impact  on  law, 
the  arts  and  society,  in  rebellion  against  conservative  attitudes.  This  impact,  though 
not  immediately  reflected  in  India,  initiated  a  conversation  surrounding  sexual 
permissiveness.  Philip  Larkin,  English  poet  and  novelist,  describes  this  impact  in  the 
poem  Annus  Mirabilis : 

Sexual  intercourse  began 
In  nineteen  sixty-three 
(which  was  rather  late  for  me) 

Between  the  end  of  the  Chatterley  ban 
And  the  Beatles’ first  LP 


THE  NANAVATI  CASE: 

“THREE  SHOTS  THAT  SHOOK  THE  NATION” 


Never  before  was  the  popular  imagination  in  the  metropolis  of  Bombay  so  roused  by 
a  crime  of  passion.  The  protagonist  of  this  riveting  saga  was  Kawas  Maneckshaw 
Nanavati,  a  commander  in  the  Indian  navy.  Nanavati  belonged  to  the  tiny  but 
prominent  Parsi  community  of  Bombay.  A  tall  and  handsome  figure  in  his  uniform, 

he  was  regarded  as  an  upright  officer  with  a  glowing  record. 
Nanavati  was  married  to  the  beautiful  British-born  Sylvia  with 
whom  he  had  three  children.  The  couple  were  friends  with  a 
dashing  Sindhi  bachelor,  Prem  Bhagwandas  Ahuja. 

On  27  April  1959,  Nanavati  had  just  returned  from  a 
naval  sojourn  when  over  lunch,  Sylvia  confessed  to  Nanavati 
about  her  affair  with  Prem  Ahuja.  That  afternoon,  a  stoic 
Nanavati  dropped  his  wife  and  children  to  Metro  Cinema  at 
Marine  Lines  to  watch  the  matinee  show  of  Tom  Thumb.  Fie 
then  headed  to  N.S.  Mysore,  a  naval  ship  docked  at  Bombay 

News  article  in  the  tabloid  Blitz  during 
the  Nanavati  case 
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Harbour.  There,  he  picked  out  a  semi-automatic  revolver  and  ammunition  and  drove 
to  Ahuja’s  office.  Not  finding  him  there,  Nanavati  barged  into  his  residence.  Ahuja 
had  just  stepped  out  of  the  shower  in  a  towel,  when  Nanavati  confronted  him  about 
the  affair  and  angrily  asked  if  he  intended  to  marry  Sylvia  and  care  for  the  children. 
To  this,  Ahuja  is  reported  to  have  retorted:  “Am  I  to  marry  every  woman  I  sleep  with?” 
A  scuffle  ensued  between  the  two  and  ended  when  Nanavati  shot  Ahuja  thrice,  point 
blank.  Ahuja  collapsed  to  his  death. 

That  very  day,  Nanavati  confessed  to  Marshall  Samuel,  the  Provost  Officer  of 
the  Western  Naval  Command,  Bombay,  who  advised  him  to  turn  himself  in  to  the 
authorities.  Nanavati  proceeded  to  confess  and  surrender  to  the  Deputy  Commissioner 
of  Police,  Bombay.  The  case  immediately  caught  the  imagination  of  the  paparazzi. 
Blitz ,  the  weekly  tabloid  owned  by  a  Parsi  baron,  painted  the  incident  as  a  story  of 
love,  honour  and  betrayal  and  kept  readers  glued  with  sensational  headlines  such  as, 
“Three  shots  that  shook  the  Nation”.  Enterprising  peddlers  in  the  streets  of  Bombay 
started  selling  toy  “Nanavati  revolvers”  and  “Ahuja  towels”.  Years  later,  filmmakers 
would  immortalise  this  case  on  celluloid. 

The  crime  had  an  interesting  social  fall-out.  Lines  were  drawn  between  the 
navy  and  the  Parsi  community  on  one  side  and  the  Sindhi  community  on  the 
other.  Naval  officers  were  outraged  by  the  thought  that  the  familial  harmony  of  an 
honourable  officer  was  torn  asunder  by  an  interloper  who  seduced  his  wife  while  he 
was  away  on  duty.  The  small  but  influential  Parsi  community  closed  ranks  behind 
their  prodigal  son.  Rallies  were  conducted  in  large  numbers  in  support  of  Nanavati.  If 
a  Parsi  lawyer,  Karl  Khandalavala,  represented  Nanavati,  a  prominent  Sindhi  lawyer, 
Ram  Jethmalani,  was  engaged  by  Ahuja’s  sister,  Mamie  to  assist  the  prosecution. 
The  publicity  that  the  case  received  and  the  jury’s  acquittal,  probably  makes  this  the 
foremost  case  of  “trial  by  media”  in  independent  India. 

Charged  under  sections  302  and  304  of  the  IPC,  1860,  Nanavati  was  tried  by 
the  sessions  judge,  Greater  Bombay,  with  the  aid  of  a  special  jury.  The  jury,  moved  by 
Nanavati’s  image  of  an  upright  naval  officer,  cuckolded  by  his  friend  and  on  a  mission 
to  avenge  his  wife’s  honour,  acquitted  the  accused  in  an  8:1  verdict. 

The  sessions  judge  disagreed  with  the  verdict  of  the  jury  on  the  ground  that  no 
reasonable  body  of  men  could,  having  regard  to  the  evidence,  bring  in  such  a  verdict. 
The  judge  submitted  the  case  under  section  307  of  the  Code  of  Criminal  Procedure, 
1898,  to  rhe  Bombay  Court  after  recording  grounds  for  his  opinion.  The  reference  was 
heard  by  a  division  bench  of  the  high  court,  which  considered  the  evidence  afresh  and 
convicted  Nanavati,  holding  that  there  were  misdirections  to  the  jury  and  that  its  verdict 
was  perverse  and  unreasonable.  The  court  handed  down  a  life  sentence  to  Nanavati. 

The  Supreme  Court  affirmed  the  Bombay  high  court’s  decision.  The  court 
found  that  Nanavati  did  not  satisfy  the  “sudden  and  grave  provocation”  test  since  the 
intervening  moments  between  his  wife’s  confession,  his  confrontation  with  Ahuja  and 
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the  firing  of  the  shots  gave  him  enough  time  to  regain  his  self-  control.  The  Nanavati 
case  is  especially  important  in  jurisprudence  for  its  articulation  of  this  test  of  “sudden 
and  grave  provocation”59  by  the  Supreme  Court. 

The  Nanavati  case  brought  to  light  the  difficulty  with  jury  trials.  In  I960,  the 
Indian  government  abolished  jury  trials  in  India  after  recommendations  by  the  Law 
Commission.  The  Nanavati  case  was  the  last  ever  jury  trial  in  India. 

After  Nanavati’s  conviction  by  the  high  court,  the  government  was  pressured  by 
different  quarters  to  assist  Nanavati.  On  11  March  1960,  during  the  time  Nanavati’s 
appeal  at  the  Supreme  Court  was  pending,  Vijaylakshmi  Pandit,  the  Governor  of 
Maharashtra,  passed  an  order  suspending  his  sentence.  The  governor’s  grant  of 
clemency  during  the  pendency  of  the  appeal  was  also  examined  by  the  Supreme  Court 
in  a  separate  case.  The  Supreme  Court  reconciled  the  two  powers  under  Articles  142 
and  161  and  read  them  harmoniously  to  hold  that  Article  161  did  not  deal  with  the 
suspension  of  sentence  during  the  operation  of  Article  142  while  the  matter  is  sub- 
judice  in  the  Supreme  Court.  It  therefore  struck  down  the  governor’s  order  suspending 
Nanavati’s  sentence,  allowing  the  bench  hearing  the  matter  on  merits  to  continue 
with  the  appeal  proceedings. 

After  Nanavati’s  conviction,  he  served  a  few  years  of  his  sentence  in  prison. 
Meanwhile,  pressure  was  building  up  from  different  quarters  for  his  release.  Governor 
Vijaylakshmi  Pandit  pardoned  Nanavati  and  at  the  same  time,  in 
what  was  seen  as  an  attempt  to  assuage  Sindhi  sentiment,  Bhai 
Pratap,  a  Sindhi  convicted  for  misuse  of  imported  goods,  was  also 
pardoned. 


SYLVIA  NANAVATI  TELLS  HER 

STORY  OF  LOVE 
AND  TORTURE 


News  articles  in  the  tabloid  Blitz  during  the  Nanavati  case 
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THE  TARAKESWAR  MURDER  CASE 

The  last  instance  when  a  case  captivated  the  public  in  such  a  fashion  was  the  Tarakeswar  murder  case  of  1873 
in  Calcutta.  Elokeshi,  the  teenaged  wife  of  government  employee,  Nobin  Chandra  Banerjee,  had  approached 
the  mahant  (head  priest)  seeking  fertility  medication.  However,  the  mahant  allegedly  seduced  her.  When 
Nobin  returned  to  the  city  after  a  work  trip,  the  rumour  mills  were  at  work  about  the  affair  between  Elokeshi 
and  the  mahant.  Seething  with  rage  and  unable  to  bear  the  public  humiliation.  Nobin  severed  Elokeshi’s 
head  with  a  fish  knife.  The  trial  for  the  murder  was  first  heard  by  the  Hooghly  sessions  court  at  Serampore  in 
southwest  Bengal.  People  would  flock  to  the  sessions  court  in  large  numbers,  such  that  the  authorities  started 
charging  an  entry  fee  to  control  the  crowds.  The  Indian  jury  acquitted  Nobin,  accepting  his  plea  of  insanity. 
However,  the  trial  judge.  Justice  S.J.  Field,  overruled  the  decision  of  the  jury  and  referred  the  matter  to  the 
Calcutta  High  Court.  Justice  Fields  found  that  Elokeshi  was  in  an  adulterous  relationship  with  the  mahant. 
Justice  Markby  of  the  high  court  accepted  the  evidence  proving  adultery  and  convicted  Nobin,  sentencing 
him  to  life  imprisonment,  while  the  mahant  was  convicted  for  adultery  and  sentenced  to  three  years’  rigorous 
imprisonment.  Puritans  in  Bengali  society  justified  Nobin’s  act  of  killing  an  unchaste  wife  while  censuring  the 
mahant’s  actions.  Eventually,  due  to  the  public  outrage  surrounding  the  conviction  of  Nobin,  the  authorities 
were  pressured  to  release  him  after  two  years.  As  a  result, 
the  mahant  ended  up  serving  a  longer  sentence  than  Nobin. 

So  sensational  was  the  case  that  it  was  depicted  in  Kalighat 
paintings  and  in  Bengali  plays.  Thus,  the  Tarakeswar  case 
had  some  similarities  with  the  Nanavati  case — both  cases 
involved  a  cuckolded  husband  who  commits  a  murder  and 
an  extremely  involved  public  that  feels  sympathy  for  the 
wronged  husband  and  seeks  to  influence  the  outcome  of 
the  case.  It  is  also  interesting  that  both  these  sensational 
cases  impacted  popular  culture — one  through  the  sale  of 
merchandise  and  production  of  movies  and  another  through 
art  and  theatre. 

Kalighat  paintings  depicting  the  series  of events 


THE  MATHURA  RAPE  CASE 

The  Mathura  rape  case,  the  first  of  its  kind,  holds  a  coveted  position  in  the  annals 
of  feminist  history  as  a  seminal  event  that  challenged  the  patriarchal  notions  of 
state  institutions.  It  was  this  case  that  initiated  a  debate  about  the  import  of  the  terms 
“consent”  and  “submission”  in  the  context  of  sexual  crimes  against  women. 

In  1972,  Mathura,  an  orphaned  tribal  girl,  who  lived  with  her  brother,  Gama, 
was  raped  by  two  constables  within  the  premises  of  the  Desai  Ganj  Police  Station  in 
Chandrapur  district  of  Maharashtra.  Mathura  worked  as  a  labourer  in  the  house  of 


440  CHAPTER  IX 


her  aunt  Nushi,  where  she  met  Nushi’s  nephew,  Ashok.  Mathura  and  Ashok  fell  in 
love  and  decided  to  get  married.  Meanwhile,  on  26  March  1972,  Gama  lodged  an 
FIR  alleging  that  Mathura  had  been  abducted  by  Ashok  and  Nushi.  Mathura,  Ashok, 
Nushi  and  Gama  were  all  summoned  to  the  police  station  to  record  their  statements 
at  9  pm  that  evening.  Their  statements  were  recorded  by  the  head  constable,  Tukaram. 
By  10.30  pm,  the  statements  had  been  recorded  and  they  were  all  preparing  to  leave, 
when  Tukaram  and  another  constable,  Ganpat,  directed  Mathura  to  stay  back,  asking 
the  others  to  leave  the  station. 

Justice  A.D.  Koshal,  who  was  to  later  hear  the  matter  at  the  Supreme  Court, 
describes  the  next  course  of  events: 

Immediately  thereafter  Ganpat. . .  took  Mathura. . .  into  a  latrine  situated  at  the  rear 
of  the  main  building,  loosened  her  underwear,  lit  a  torch  and  stared  at  her  private 
parts.  He  then  dragged  her  to  a  ‘chhapri’.  In  the  chhapri  he  felled  her  on  the  ground 
and  raped  her  in  spite  of  protests  and  stiff  resistance  on  her  part.  He  departed  after 
satisfying  his  lust  and  then  Tukaram,  who  was  seated  on  a  cot  nearby,  came  to  the 
place  where  Mathura  was  and  fondled  her  private  parts.  He  also  wanted  to  rape  her 
but  was  unable  to  do  so  for  the  reason  that  he  was  in  a  highly  intoxicated  condition .60 

While  waiting  outside  the  police  station  for  Mathura,  her  companions  became 
anxious  when  they  found  that  the  lights  inside  were  put  off  and  the  doors  bolted.  They 
called  out  to  Mathura  but  received  no  response.  In  the  meantime,  a  crowd  collected 
outside  the  station  and  Tukaram  emerged  to  announce  that  Mathura  had  already  left. 
However,  soon  after,  Mathura  stepped  out  of  the  station  and  informed  the  others  that 
she  had  been  raped  by  Ganpat.  At  the  behest  of  the  irate  crowd,  an  FIR  was  lodged 
against  the  constables.  The  incident  shocked  the  public  and  shook  the  trust  bestowed 
on  the  police  force. 

The  two  constables  were  charged  under  sections  3 76  and  354  read  with  section 
34  of  the  IPC.  A  medical  examination  conducted  on  the  day  after  the  event  revealed 
that  Mathura  had  no  injuries  and  her  hymen  revealed  old  ruptures,  indicating  that 
she  had  intercourse  in  the  past.  She  was  also  subjected  to  the  archaic  two  finger  test, 
which  at  the  time  was  used  to  prove  that  the  prosecutrix  was  habituated  to  sex  and 
thus  helped  raise  the  presumption  of  consent. 

The  sessions  judge  of  Chandrapur  acquitted  the  two  constables  since  it  found 
no  satisfactory  evidence  to  prove  that  Mathura  was  below  16  years  of  age  on  the 
date  of  occurrence.  He  held  that  Mathura  was  a  “shocking  liar”,  but  did  not  rule 
out  a  conclusion  that  while  at  the  police  station,  she  had  sexual  intercourse  with  the 
accused.  However,  according  to  him,  there  was  “a  world  of  difference”  in  law  between 
sexual  intercourse  and  rape.  He  felt  that  Mathura  had  cried  “rape”  so  as  to  protect  her 
virtuousness  before  the  crowd  that  had  collected  outside  the  station. 
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The  Nagpur  bench  of  rhe  Bombay  High  Court  reversed  the  finding  and 
sentenced  Tukaram  for  one  year  and  Ganpat  for  five  years.  The  high  court  observed 
that  given  that  the  constables  were  complete  strangers,  it  was  highly  unlikely  that 
Mathura  had  made  any  overtures  or  invited  the  accused  to  have  intercourse  with  her. 
It  also  held  that  given  that  the  accused  were  constables,  she  could  not  have  forcefully 
resisted  them.  The  high  court  concluded  that  she  could  not  have  consented  to  the 
intercourse  and  that  the  constables  had  taken  advantage  of  the  complaint  filed  by  her 
brother,  by  detaining  her  alone  at  the  police  station  late  in  the  night. 

The  constables  succeeded  in  appeal  before  the  Supreme  Court.  The  Supreme 
Court  reversed  the  high  court  decision  on  the  ground  that  no  injuries  were  revealed 
in  the  medical  report,  the  story  of  stiff  resistance  seemed  concocted  and  that  the 
intercourse  was  a  peaceful  affair  as  the  prosecutrix  did  not  raise  any  alarm.  The 
court  disbelieved  Mathura’s  testimony  where  she  said  that  she  had  shouted  in  protest 
immediately  after  Ganpat  grabbed  her  hand,  that  she  was  not  allowed  to  shout  when 
she  was  taken  to  latrine  and  that  she  had  raised  the  alarm  even  when  the  underwear 
was  loosened.  The  court’s  reasoned  that  “it  would  be  preposterous  to  suggest  that 
although  she  was  in  the  company  of  her  brother  (and  also  perhaps  of  Ashok  and  her 
aunt  Nushi)  and  had  practically  left  the  police  station  she  would  be  so  overawed  by 
the  fact  of  appellants  being  persons  in  authority  or  the  circumstance  that  she  was 
just  emerging  from  a  police  station,  that  she  would  make  no  attempt  at  all  to  resist”. 
Finally,  the  court  held  that  under  the  third  exception  to  section  375  of  the  IPC,  1860, 
only  the  “fear  of  death  and  hurt”  could  vitiate  consent  for  sexual  intercourse. 

The  acquittal  invited  enormous  public  indignation  and  opprobrium.  A  group 
of  law  professors  that  included  Upendra  Baxi  and  Lotika  Sarkar  wrote  an  open  letter 
to  the  Chief  Justice  of  India  in  1979,  criticising  the  judgment  and  appealing  for  the 
case  to  be  reheard  by  a  larger  bench.  They  complained  of  the  glaring  insufficiencies  in 
the  law,  drawing  the  court’s  attention  to  the  “the  young  victim’s  low  socio-economic 
status,  lack  of  knowledge  of  legal  rights  and  lack  of  access  to  legal  services,  and  the 
fear  complex  which  haunts  the  poor  and  the  exploited  in  Indian  police  stations”.61 
The  missive  challenged  the  notion  of  consent  in  sexual  crimes:  “Consent  involves 
submission;  but  the  converse  is  not  necessarily  true.  Nor  is  absence  of  resistance 
necessarily  indicative  of  consent.  [. . .]  From  the  facts  of  the  case,  all  that  is  established 
is  submission,  and  not  consent.  [. . .]  Is  the  taboo  against  pre-marital  sex  so  strong  as 
to  provide  a  licence  to  Indian  police  to  rape  young  girls?”62 

Public  outrage  that  followed  the  case  was  a  build  up  to  the  enactment  of  the 
Criminal  Law  (Amendment)  Act,  1983.  This  amendment  inserted  section  114A  in 
the  Indian  Evidence  Act,  1872,  which  introduced  the  presumption  as  to  the  absence 
of  consent  in  cases  of  sexual  crimes  against  women.  Thus,  the  burden  of  proof  was 
shifted  on  the  accused.  In  later  judgments,  such  as  Lillu  v  State  of  Haryana,62,  the 
Supreme  Court  held  that  the  two-finger  test  could  not  give  rise  to  a  presumption  of 
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consent  and  that  it  violated  the  right  of  rape  survivors  to  privacy,  dignity  and  physical 
and  mental  integrity.  Quite  apart  from  this,  amendments  were  introduced  to  section 
376  of  the  I  PC,  1860,  which  made  custodial  rape  a  punishable  offence.  The  burden  of 
proof  shifted  from  the  accuser  to  the  accused  once  intercourse  was  established.  New 
provisions  were  introduced  to  protect  the  identity  of  the  prosecutrix  and  provide  for 
in-camera  trials. 

The  Mathura  case  and  the  legal  reforms  that  followed,  changed  the  discourse 
on  crimes  against  women.  The  case  is  considered  a  watershed  for  disassociating  the 
perceived  morals  of  a  woman  from  the  issue  of  sexual  violence.  For  the  first  time, 
patriarchal  presumptions  drawing  conclusions  about  sexually  active  women  were 
attacked,  altering  the  conversation  in  cases  to  follow. 


THE  1993  BOMBAY  BLAST  CASE 

On  12  March  1993,  between  1.30  pm  and  3.40  pm,  13  bombs  exploded  across  the 
city  of  Mumbai  (then  Bombay).  The  bombs  ripped  through  strategic  locations 
of  the  country’s  financial  nerve  centre — the  Bombay  Stock  Exchange,  the  Passport 
Office,  the  Air  India  building,  Zaveri  Bazaar,  Hotel  Sea  Rock,  Hotel  Juhu  Centaur 
and  Plaza  Cinema  were  among  the  target  locations.  More  than  300  people  were  killed 
and  over  700  injured. 

The  horrific  terror  attacks,  the  first  of  their  kind  in  India,  came  in  the  aftermath 
of  the  demolition  of  the  Babri  Masjid  in  Ayodhya  on  6  December  1992.  Long 
smouldering  communal  hostilities  between  Hindus  and  Muslims  over  the  building  of 
a  Ram  temple  in  Ayodhya  reached  a  crescendo,  when  the  historic  mosque  was  reduced 
to  rubble  on  that  fateful  day.  Communal  violence  erupted  in  different  parts  of  the 
country.  The  tremors  were  felt  as  far  as  Bangladesh  where  temples  were  destroyed  to 
avenge  the  demolition. 

Outside  India,  notorious  underworld  gangster,  Dawood  Ibrahim,  son  of  a 
Bombay  constable  was  conspiring  with  Pakistan’s  Inter-Service  Intelligence  to  rock 
the  city  that  was  once  his  home,  with  deadly  serial  blasts.  A  complex  network  was  at 
work  to  ensure  that  the  attack  was  well-financed  through  hawala  transactions.  The 
execution  of  the  plan  was  delegated  to  his  henchman,  Tiger  Memon,  a  member  of 
Dawood’s  dreaded  crime  syndicate,  the  D-company.  Tiger  Memon  put  together  a 
team  of  men  who  were  despatched  for  military  training  in  Pakistan.  The  objective  was 
single  minded — to  avenge  the  demolition  of  the  mosque  and  the  communal  riots  in 
which  many  Muslims  lost  their  lives.  The  plot  was  meticulously  planned.  RDX  was 
shipped  to  India  with  the  help  of  a  network  of  landing  agents  who  bribed  customs 
officers  and  the  police.  Bombs  were  manufactured  and  placed  in  cars  and  scooters  left 
unattended  at  strategic  locations.  As  one  bomb  exploded  after  another  ripping  up  the 
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city,  one  macabre  horror  after  another  unfolded,  flinging  about  bloodied  mangled 
corpses..  The  nation’s  nerve  centre,  its  financial  capital,  a  symbol  of  resilience  and 
industry  seemed  to  have  been  brought  to  its  knees.  Never  before  had  India  experienced 
such  terror.  Tiger  Memon  left  India  along  with  his  family  before  12  March,  making 
sure  he  escaped  the  city  before  the  attacks.  They  escaped  to  Dubai  and  thereafter 
fled  to  Pakistan.  The  case  led  to  a  slew  of  arrests.  Among  those  arrested  was  Badshah 
Khan,  who  later  turned  approver.  His  testimony  helped  trace  the  conspiracy  to 
Dawood  Ibrahim  and  Tiger  Memon. 

In  August  1994,  nearly  17  months  after  the  Memon  family  fled  to  Dubai,  the 
CBI  arrested  Tiger’s  brother,  Yakub  Memon,  at  the  New  Delhi  railway  station,  along 
with  six  members  of  his  family.  However,  Tiger  Memon  and  his  other  brother,  Ayub, 
remained  in  Pakistan.  Yakub’s  arrest  was  a  major  boost  to  the  investigation.  Before 
the  magistrate  who  remanded  him,  Yakub  claimed  that  he  had  been  apprehended  in 
Kathmandu  and  returned  to  India  ol  his  own  volition  to  surrender  to  the  authorities.  He 
maintained  that  apart  from  Tiger  Memon,  none  of  the  other  Memon  family  members 
were  a  part  of  the  conspiracy.  However,  the  investigators  believed  that  Yakub  played  a 
key  role  in  financing  the  entire  attack.  He  handled  all  the  money  transactions,  that  is, 
generation  and  management  of  funds  for  achieving  the  object  of  the  larger  conspiracy, 
arrangements  for  travel  of  the  conspirators  to  Pakistan  via  Mumbai  for  weapons 
training,  arrangement  of  passports  and  visas  and  monitoring  of  the  activities  of  all 
persons  involved.  He  was  also  charged  for  possession  of  unauthorised  arms.  Another 
star  accused  in  this  case  was  popular  film  actor  Sanjay  Dutt,  who  was  charged  with 
unauthorised  possession  of  hand  grenades,  AK-56  rifles  and  a  pistol  under  the  Arms 
Act,  1959,  for  committing  the  terrorist  acts. 

The  trial  was  heard  by  the  designated  court  under  the  Terrorist  and  Disruptive 
Activities  (Prevention)  Act,  1985  (TADA),  in  Bombay.  The  special  public  prosecutor 
appointed  for  the  trial  was  Ujjwal  Nikam.  The  TADA  court,  presided  by  Justice  P.D. 
Kode,  convicted  100  of  the  129  accused,  including  Dutt.  Many  of  those  convicted  are 
absconding,  including  the  masterminds,  Dawood  Ibrahim  and  Tiger  Memon.  The 
court  also  convicted  four  members  of  the  Memon  family,  including  Yakub.  He  was 
finally  sentenced  to  death  on  July  2007. 

Yakub  filed  an  appeal  against  the  TADA  court’s  2007  decision  before  the  Supreme 
Court  of  India  under  section  19  of  the  TADA  Act  and  the  state  of  Maharashtra  filed 
a  reference  before  the  court  for  the  confirmation  of  his  death  sentence.  The  Supreme 
Court  gave  its  decision  on  21  March  2013  confirming  Yakub’s  conviction  and  death 
sentence  and  noting  that  not  only  did  he  handle  explosive  bags  and  arms,  but  was 
also  involved  in  hawala  transactions  for  the  purpose  of  facilitating  the  attack.  Yakub 
then  filed  a  review  petition  before  the  Supreme  Court,  challenging  its  decision  of  21 
March  2013.  The  review  petition  was  heard  by  Chief  Justice  P.  Sathasivam  and  Justice 
B.S.  Chauhan,  the  same  bench  that  had  dismissed  his  appeal.  On  30  July  2013,  the 
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bench  rejected  his  application  for  oral  hearing  and  dismissed  the  review  petition  by 
circulation.  Thereafter,  on  11  April  2014,  Yakub’s  first  mercy  petition  was  rejected  by 
the  President  of  India,  Pranab  Mukherjee. 

Yakub’s  legal  efforts  were  given  a  new  lease  of  life  by  the  Supreme  Court’s 
judgment  in  Mohd  Arif  v  Registrar,  Supreme  Court  of  India. 64  In  the  Arif  case,  the 
court  held  that  a  review  against  a  death  sentence  should  be  heard  by  a  three-judge 
bench  in  open  court,  by  giving  a  maximum  time  limit  of  30  minutes  oral  hearing  to 
the  convict.  As  Yakub  had  not  filed  a  curative  petition,  he  was  entitled  to  reopen  the 
review  petition  on  the  basis  of  the  Arif  ruling.  Accordingly,  his  second  review  petition 
was  heard  by  a  three-judge  bench  for  about  10  days,  although  the  Arif  case  mandated 
only  30  minutes  oral  hearing.  By  a  judgment,  dated  9  April  2015,  the  Supreme  Court 
dismissed  Yakub’s  second  review  petition  as  well. 

Yakub  now  opted  for  the  final  legal  recourse  available  to  him.  He  filed  a  curative 
petition  before  the  Supreme  Court  on  22  May  2015.  The  Maharashtra  government 
had  already  issued  a  death  warrant  against  Yakub  and  decided  the  date  of  his  execution 
as  30  July  2015.  The  curative  petition  was  heard  by  the  three  most  senior  judges  of  the 
Supreme  Court  and  was  dismissed  in  July  2015.  Yakub  filed  a  second  round  of  mercy 
petition  before  the  governor  of  Maharashtra  and  the  president,  both  of  which  were 
rejected.  He  had  also  filed  a  writ  petition  challenging  the  death  warrant  issued  in  his 
name  and  against  the  dismissal  of  his  curative  petition,  which  was  dismissed. 

Running  out  of  legal  remedies,  as  a  final  resort,  Yakub’s  lawyers  filed  a  plea 
challenging  the  death  sentence  and  praying  for  stay  of  its  execution.  Yakub  prayed  for 
a  14-day  moratorium  between  the  rejection  of  the  mercy  petition  and  the  execution 
of  the  sentence.  In  an  unprecedented  move,  the  Supreme  Court  opened  its  doors  at 
2.30  am  on  30  July  2015  to  hear  the  new  petition,  which  they  finally  rejected.  Yakub 
was  executed  by  hanging  in  Nagpur  Central  Jail  at  around  6.30  am  on  30  July  2015, 
his  53rd  birthday. 

Yakub  Memon’s  body  was  to  be  buried  in  a  cemetery  in  Nagpada,  Mumbai. 
Nearly  8,000  Muslims  from  across  Mumbai  gathered  to  offer  namaz  to  mourn  Yakub's 
death.  The  police  refused  to  allow  Yakub’s  face  to  be  uncovered  by  the  mourners  for 
one  last  glimpse.  The  whole  affair  was  conducted  peacefully  without  sloganeering. 
The  outpouring  of  grief  over  Yakub’s  hanging  in  2015  was  indicative  of  the  pain  and 
hurt  of  the  early  1990s  Bombay.  The  involvement  of  custom  and  police  officials,  even 
if  without  knowledge  of  the  horror  they  were  abetting,  in  the  smooth  execution  of  the 
attacks  also  raised  serious  national  security  concerns.  Yakub’s  execution,  Mumbai’s 
third  since  India’s  self-imposed  moratorium  in  2011,  sparked  off  a  public  debate  on  the 
continuance  of  the  death  sentence  in  India.  Though  the  finality  of  Yakub’s  execution 
afforded  the  citizens  of  Mumbai  closure  to  some  extent,  the  biggest  perpetrators  of  the 
attacks,  Dawood  Ibrahim  and  Tiger  Memon,  remain  at  large. 
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The  trial  room  for  the  Alipore  Bomb  Conspiracy  Case  atAlipore  Sessions  Court,  Calcutta.  Source:  Wikimedia  Commons,  Photo:  Biswarup  Ganguly 
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"A  scene  of a  court  of  a  British  magistrate.  ”  The  court  clerks  are  seated  on  the  floor  and  there  is 
an  attendant,  who  pulls  the  fan  or  pankha.  Source:  Supreme  Court  of  India 


A  free  and  fearless  judiciary  is  the  cornerstone  of  Indian  democracy.  As 
the  third  pillar  of  the  state,  the  judiciary  was  conferred  an  independent 
status  in  the  constitutional  structure,  as  discussed  in  the  sixth  chapter. 
The  independence  of  the  judiciary,  which  is  the  sine  qua  non  for 
safeguarding  the  values  entrenched  in  the  Constitution,  is  understood 
both  with  respect  to  judicial  as  well  as  administrative  functions.  The  Constitution  recognises  the 
intrinsic  connection  between  “judicial  administration”  and  “administration  for  justice”.  The  quality 
and  content  of  “justice”  is  contingent  on  the  efficacy  of  these  systems  and  structures  that  are  envisaged 
as  sites  that  create  conditions  for  delivering  justice.  A  constrained  or  over-burdened  judge  can  hardly 
have  the  creative  power  to  explore  the  difficult  and  complex  terrains  of  the  journey  from  despair  to 
hope,  violence  to  love  and  injustice  to  justice.  A  judiciary  that  responds  sensitively  to  the  suffering 
stands  on  an  efficient  and  effective  system  called  the  “judicial  administration”.  In  other  words,  it  is  an 
effective  judicial  administration  that  translates  into  therapeutic  justice  administration. 

Judicial  administration  refers  to  the  network  of  practices,  procedures  and  positions  that  form  the 
bedrock  of  the  court  system.  Generally  understood  as  court  management,  judicial  administration 
pertains  to  a  range  of  activities  of  diverse  groups  of  court  actions,  such  as  preparation  of  rosters,  assigning 
judges  to  cases,  creating  court  calendars,  appointment  and  supervision  of  court  officers  and  clerks,  filing 
and  recording  of  documents,  maintaining  the  dossier  of  ongoing  cases  and  final  judgments.  Judicial 
administration  thus  “particularly  connotes  matters  and  problems  relating  to  structure,  organization 
and  personnel  of  the  courts  and  to  their  operations  in  terms  of  administration  and  management”.1 
The  idea  of  administration  of  courts  is  susceptible  to  be  misunderstood  as  the  bureaucratic  side  of 
judiciary,  often  conjuring  images  of  Kaf  kaesque  law.  However,  administration  of  justice  is  not  merely 
the  procedural  side  of  the  judicial  organism,  but  it  entails  a  constant  reflection  on  substantive  questions 
of  accessibility  and  inequalities  that  affect  the  litigant’s  right  to  be  accorded  justice.  An  efficacious  system 
of  judicial  administration  ensures  fair  and  speedy  justice  in  as  much  as  it  secures  judicial  independence. 

A  silver  oar,  which  signifies  the  admiralty 
jurisdiction  of  the  High  Court  of Madras.  The  oar 
was  part  of  the  iconography  of  state  power.  Source: 

Supreme  Court  of  India.  Photo:  Vinay  Thakur 
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A  British  magistrate  seated  on  horseback  administrating  justice  to  Indians.  The  submissive  posture  of  the  Indians  represents 
subjugation  on  the  part  of  the  magistrate.  During  the  colonial  period,  administrators  often  combined  judicial  duties.  After  Curry 
&  Rice  by  Capt.  F.  Atkinson 


An  English  jurist  in  animated  conversation  with  the  officials  of  the  court  and  the  litigating  parties  in  a  courtroom.  After  Curry  & 
Rice  by  Capt.  F.  Atkinson 


SEPARATION  OF  JUDICIARY  AND  EXECUTIVE 


An  engraving  from  the  late 
18th  century  by  F. J.  Singer 
of  a  magistrate  on  horseback. 
He  is  depicted  hearing  a  case 
as  a  group  of  people  pleads 
on  behalf  of  the  accused. 

His  attendant  carries  a 
chain  or  handcuffs.  The 
administration  of  justice  was 
simplistic  in  this  way  during 
the  colonial  period.  Source: 
Supreme  Court  of  India 


hile  the  doctrine  of  separation  of  powers  between  the  executive  and  judiciary  was 
seen  as  a  prerequisite  for  the  independence  of  judiciary  and  a  fair  and  impartial 
English  legal  system,  the  same  concept  was  not  readily  extended  to  the  legal  system  of  the 
colonies.  In  1821,  the  governor  general,  Lord  Hastings,  blurred  the  line  between  judicial 
and  executive  functions  and  a  magistrate  of  that  time  performed  several  executive  duties 
while  simultaneously  acting  as  a  judge  in  the  criminal  side.  There  were  no  checks  and 
balances  in  place  that  could  correct  the  excessive  concentration  of  power  in  the  hands  of 
a  few  government  actors.  As  early  as  1890,  the  Indian  National  Congress  had  recognised 
this  problem  of  colonial  governance.  A  report  of  the  Congress  states:  “Under  a  barbarous 
and  absolute  system,  miscalled  justice,  executive  and  judicial,  fiscal  and  police  powers 
are  so  combined  in  one  functionary  that  powers  professedly  granted  for  one  purpose  are 
practically  utilized  in  furtherance  of  others,  for  which  no  civilized  government  in  the 
world  would  dare  to  confer  them  now-a-days.”2 

Various  resolutions  were  passed  by  the  Congress  to  seek  separation  of  the  executive 
and  judicial  functions  but  no  action  was  taken  on  it  till  the  year  1909.  Even  thereafter, 
this  idea  was  only  given  lip  service  by  the  British  Empire.  It  was  only  after  Independence 
that  the  principle  of  the  separation  of  the  judiciary  and  the  executive  was  incorporated 
in  the  foundational  text  of  the  Indian  democracy — the  Constitution  of  India.  Article  50 
of  the  Constitution  provides  that  the  state  will  take  steps  to  separate  the  judiciary  from 
the  executive  in  the  public  services  of  the  state.3  The  Constituent  Assembly,  mindful  of 
the  historic  failures  in  the  implementation  of  this  cardinal  principle,  dispensed  with  the 
prescribed  time-period  of  three  years  and  expressed  its  view  to  forthwith  introduce  it. 
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INDEPENDENCE  OF  JUDICIARY 


he  dawn  of  Independence  was  meant  to  set  a  new  era  for  the  legal  system  in  India. 

Granville  Austin  notes:  “During  the  British  period,  despite  the  presence  of  Indians  in 
government,  Indians  had  not  been  responsible  for  the  laws  that  governed  them.  Indians 
had  neither  law  nor  courts  of  their  own,  and  both  the  courts  and  the  law  had  been 
designed  to  meet  the  needs  of  the  colonial  power.  Under  the  Constitution,  all  this  would 
be  changed.”4  Indians  were  to  now  have  their  own  laws  and  their  own  courts.  The  rich 
debates  of  the  Constituent  Assembly  give  us  a  glimpse  into  those  times  when  a  fledgling 
nation  was  constructing  its  edifice  and  giving  shape  to  its  vision.  All  this  was  going  on 
amid  the  Partition  violence  that  served  as  the  backdrop  to  the  Constitution-making 
exercise.  However,  independent  India  assumed  a  stark  silence  about  the  bloodshed  when 
it  came  to  framing  its  foundational  documents.  As  some  noted  constitutional  scholars 
have  pointed  out,  the  Constitution  of  India  makes  no  mention  of  the  Partition  violence  or 
the  suffering  inflicted  on  millions  as  a  consequence.  This  also  seemed  true  of  the  discourse 
of  the  Constituent  Assembly.  However,  despite  all  attempts  at  erasing  this  chapter  in  the 
history  of  modern  India,  the  violence  that  accompanied  the  birth  of  the  nation  is  etched 
in  the  “unconscious”  of  the  Indian  Republic  and  all  its  institutional  structures. 

For  the  founding  fathers  (and  mothers)  of  the  Constitution,  the  question  of 
independence  of  the  courts  was  one  of  the  most  important  issues.  The  judiciary  was  also 
concerned  about  its  independence.  It  is  reported  that  when  the  judicial  provisions  of  the 
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Mosaic  mural  art  by  Satisb  Gujral 
on  a  wall  of  the  Delhi  High  Court 
depicting  the  scales  of  justice.  Photo: 
Vinay  Thakur 
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Montesquieu  formulated  the  principle 
of  the  separation  of power,  an  idea 
reiterated  in  the  Indian  Constitution. 
He  famously  said:  “There  would  be  an 
end  of  everything,  were  the  same  man 
or  same  body,  whether  of  the  nobles 
or  of  the  people,  to  exercise  those  three 
however,  that  of  enacting  laws,  that  of 
executing  laws,  that  of  executing  public 
resolution,  and  of  trying  the  cause  of 
individuals.  ” 

Right:  Also  known  as  the  doctrine  of 
checks  and  balances  propagated  by 
Montesquieu  in  his  treatise 
The  Spirit  of  Laws. 


Far  right:  In  the  Kesavananda 
Bharati  case,  the  Supreme  Court  of 
India  formulated  the  doctrine  of  basic 
structure  of  the  Constitution,  which 
includes  the  independence  of  the 
judiciary.  Source:  The  Hindu,  1976 

Right:  Justice  H.R.  Khanna  alone 
stood for  liberty  of  the  individual,  in 
a  dissenting  judgment,  in  the  Habeas 
Corpus  case.  Nine  high  courts  were 
overruled  by  the  mighty  judgment. 
Source:  The  Times  of  India,  1973 


draft  Constitution  were  shared  with  the  judges,  these  became  subject  to  further  debate 
and  scrutiny.''  In  late  December  1947,  the  Chief  Justice  of  the  Federal  Court,  H.  J.  Kania, 
wrote  a  letter  to  Prime  Minister  Jawaharlal  Nehru,  emphasising  the  independence  of 
the  judiciary.  “[The]  growing  tendency  to  treat  the  High  Court  as  a  part  of  the  Home 
Department  of  the  Province”6  was  a  matter  of  concern  for  the  judges.  In  a  subsequent 
meeting  of  the  judges  of  the  Federal  Court  and  the  chief  justices  of  all  the  high  courts,  it 
was  recommended  that  the  salaries,  leave  and  allowances  of  the  high  court  judges  should 
be  a  union  subject  and  if  that  was  not  possible,  then  all  provincial  legislation  on  these 
matters  should  be  reserved  for  the  president’s  consideration.7 

Thus,  special  provisions  were  made  in  the  Constitution  to  ensure  the  independence 
of  the  Supreme  Court  of  India  in  Chapter  IV  of  Part  V  and  the  independence  of  the  high 
courts  in  Chapter  V  of  Part  VI.  The  independence  of  the  subordinate  judiciary  and  its 
security  of  tenure  (in  such  matters  as  postings,  transfer  etc)  are  assured  by  Article  235 
whereby  the  entire  administrative  control  over  the  subordinate  courts  is  vested  in  the 
high  court.  The  objective  of  these  provisions  is  to  shield  the  subordinate  judiciary  from 
executive  interference. 
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MISA  detenus  have  no  remedy 

Habeas  corpus  writs  are 
barred,  says  court 


NEW  DELHI.  April  28. 

VO  detenu  held  under  the 
1  ~  maintenance  of  internal 
security  act  (MISA)  cau  move 
a  court  and  seek  release  so 
long  as  the  enforcement  of 
fundamental  rights  remains 
suspended  during  emergency, 
ilv  oirvromr  rniirf  ruli'/l  today 
By  a  four-to-onc  majority  ver¬ 
dict.  Uie  five-judge  constitution 
bench  of  the  court  also  ruled  that 
the  Presidential  order  of  June 


7,  1975,  under  article  359  (1)  of 
he  constitution  took  away  the 
ocas  standi  of  detenus  to  more  any 
iTit  petition  under  article  176  before 
i  high  court  for  habeas  corpus  or 
jiy  other  aril  or  order  or  direction 
o  challenge  the  legality  of  the  order 
•f  detention  oo  the  ground  that  tho 
irder  was  not  under  or  in  coropli- 
UKC  With  the  act  or  was  illegal  or 
'as  vitiated  b',  mala  fide*,  tactual  or 

The  majority  verdict.  as  handed 
town  by  the  chief  justice.  Mr.  A. 
4  Ray,  and  thiee  other  judges  on 
he  bench  Mr.  Justice  M.  H  Bee. 


Mr  Justice  Y  V.  Chandrachud  and 
l(!r.  Justice  P.  N.  Bhignati,  held  that 
habeas  corpus  petitions  by  MISA 
detenus  were  not  maintainable  in  high 

’  Mr  Justice  H.  R  Khanna  was  the 
only  judgK  on  the  bench  who  deliver¬ 
ed  his  dissenting  judgment.  He  held 
that  in  spite  of  the  existence  of  Ibt 
Presidential  order,  a  detenu  could 
challenge  his  detention  on  Use  ground 
other  there  to  no  law  authorb- 


■ns- 


been  complied  with 
II  the  five  judges  delivered  wpa- 
judgments.  They  had  heard  argu- 
U  in  this  case  on  behalf  of  the 


Union  of  India  and  four  state  gov- 
einnrnb  oi  Maharashtra.  Karuatala. 
Rajasthan,  and  Uttar  Pndcsil  and 
about  43  detenus,  including  four 
members  of  Parliament,  against  (he 
decisions  of  screr.il  high  courts  re¬ 
jecting  preliminary  objections  of  the 
state  against  the  maintainability  of 
habeas  corpus  petitions  by  detenus  I 
tor  37  working  days. 

According  to  the  court's  order  i 
based  on  four  majority  fcidgmenls.  I 
the  coon  upheld  the  constitulion.il 
validity  of  section  16  A(9j  of  MISA. 
which  prohibits  (he  disclosure  of 
grounds  of  detention. — Samachtu  *  j 

“Writ  power 
can't  be 
suspended” 

NEW  DELHI,  April  28. 


“authority"  to  suspend  the  power1 
at  the  high  courts  to  issue  writs  of 
habeas  corpus  during  the  period  of 
emergency,  Mr.  Justice  H.  R.  Khan- 


Supreme  Court  Upholds  Validity  of 
24th  Amendment  but  Says  Parliament 
Cannot  Alter  Constn/s  Basic  Structure 


NEW  DELHI,  April  24. 

A  special  13-Judge  Bench  of  the  Supreme  Court  to-day  unanimously 
upheld  the  constitutional  validity  of  the  Constitution  (24th  Amendment) 
Act,  1971 — passed  by  Parliament  ru  a  result  of  the  well-known  Supreme 
Court  Judgment  delivered  in  the  Golaknath  case  In  1967— seeking  to  res¬ 
tore  to  Parliament  the  powci  to  abridge  or  take  away  fundamental  right; 
by  means  of  a  Constitution  amendment  under  Article  36#  (dealing 
with  amendment  of  the  Constitution) 


Mr.  Khanna 

na  today  held  in  -his  dissenting 
judgment  in  the  Habeas  corpus 
case 

Article  126  of  the  constitution,  un- 1 
der  which  the  high  courts  coo  issue ' 
whits,  was  an  allegro)  part  of  the 
constitution  and  the  came  could  not 
be  suspended  by  putting  a  particular 
interpretation  on  the  Presidential  or¬ 
der  issued  under  article  359(1),  Mr. 
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UNION  JUDICIARY— THE  SUPREME  COURT  OF  INDIA 


he  Constitution  oflndia  places  the  Supreme  Court  of  India  at  the  pinnacle  of  the  justice 
administration  system  and  bestows  wide  powers  on  it.  Over  the  years,  the  Supreme 
Court  has  considerably  expanded  as  an  institution,  not  only  in  terms  of  the  strength  of 
the  judges  but  also  in  tackling  and  pronouncing  on  matters  pertaining  to  a  wide  range  of 
subjects.  The  expansion  of  the  apex  court  in  Indian  constitutional  democracy  is  seen  as 
the  transformation  of  the  Supreme  Court  o/Tndia  into  the  Supreme  Court  for  Indians.8 

The  Supreme  Court  stands  for  a  powerful  and  independent  judiciary  free  from 
the  executive.  Under  Article  141  of  the  Constitution,  the  law  declared  by  the  Supreme 
Court  is  binding  on  all  courts  within  the  territory  oflndia.  Tire  Supreme  Court  exercises 
a  wide  and  powerful  jurisdiction  under  Article  136  as  the  court  may  use  its  discretion 
to  grant  special  leave  to  appeal  from  any  judgment,  decree,  determination,  sentence  or 
order  in  any  cause  or  matter  passed  or  made  by  any  court  or  tribunal  in  the  territory  of 
India.  This  discretionary  jurisdiction  is  unique  and  is  aimed  at  doing  complete  justice 
rather  than  strictly  following  the  letter  of  the  law.  Thus,  special  leave  to  appeal  might 
well  be  declined,  although  the  law  favours  a  particular  cause,  but  if  the  interests  of  justice 
demand  otherwise.  Further,  for  doing  complete  justice,  the  Supreme  Court  is  empowered, 
under  Article  142,  to  pass  necessary  orders.  The  Supreme  Court  thus  wields  a  unique 
jurisdiction  which  aims  at  securing  justice  in  its  true  spirit  and  glory.  Unfettered  by  the 
sheer  letter  of  the  law,  the  Supreme  Court  is  fully  equipped  to  prevent  injustice  and  do 
complete  justice. 

Apart  from  the  consultative  function  of  the  Supreme  Court  on  important 
questions  of  law  or  fact,  which  may  be  referred  to  it  by  the  President  of  India  (advisory 
jurisdiction),  the  Supreme  Court  has  appellate  as  well  as  original  jurisdiction.  In  the 
appellate  jurisdiction,  it  considers  civil  appeals  on  certificate  granted  by  the  high  courts. 
The  appeals  under  section  38  of  the  Advocates  Act,  1961,  and  appeals  under  section  23  of 
the  Consumer  Protection  Act,  1986,  are  also  considered  under  the  appellate  jurisdiction. 
Criminal  appeals  are  also  heard  under  the  appellate  jurisdiction.  The  criminal  appeals 
may  arise  from  grant  of  special  leave  to  appeal  under  Article  136  or  in  exercise  of  the 
jurisdiction  under  the  Supreme  Court  (Enlargement  of  Criminal  Appellate  Jurisdiction) 
Act,  1970.  Under  the  latter  Act,  criminal  appeals  are  provided  as  of  right  in  the  cases 
where  the  high  court  has  (i)  reversed  the  order  of  acquittal  of  a  person  and  sentenced 
him  to  life  imprisonment  or  imprisonment  not  less  than  10  years  or  (ii)  withdrawn  for 
trial  before  itself  any  case  from  the  subordinate  court  and  sentenced  the  accused  to  life 
imprisonment  or  imprisonment  not  less  than  10  years. 

Special  leave  petitions  and  appeals  arising  therefrom  are  considered  under  the 
appellate  jurisdiction.  Under  the  original  jurisdiction,  the  Supreme  Court  considers 
original  suits  as  well  as  petitions  under  Article  32.  The  applications  for  transfer  of  cases  are 
heard  on  the  original  side.  Further,  the  references  under  Article  143  as  well  as  the  election 
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petitions  pertaining  to  presidential  and  vice-presidential  elections  are  also  considered 
under  the  original  jurisdiction.  The  advisory  jurisdiction  of  the  Supreme  Court  under 
Article  143  is  exclusive.  Such  practice  and  conventions  again  highlight  the  independence 
of  the  judiciary  and  the  doctrine  of  separation  of  powers.  Upon  a  consideration  of  the 
total  conspectus  of  the  matter,  the  Supreme  Court  may  even  return  unanswered  any 
presidential  reference  or  it  may  pronounce  its  opinion  in  a  given  case. 


Justice  B.K.  Mukherjea 
sworn  in  as  the  fourth  Chief 
Justice  of  India.  Source: 
Supreme  Court  of  India 


Appointments 

The  Constitution  stipulates  that  appointments  to  Supreme  Court  are  made  by  the 
president  after  consultation  with  the  judges  of  the  Supreme  Court  and  the  high  courts. 
However,  in  the  case  of  appointment  of  a  judge  (other  than  the  chief  justice),  the  Chief 
Justice  of  India  has  to  be  consulted.9  Over  the  years,  a  convention  had  developed  whereby 
the  chief  justice  initiated  the  proposal  (in  consultation  with  other  judges)  which  was 
generally  accepted  by  the  president.  The  objective  was  to  safeguard  the  appointments 
from  political  interference.  In  1982,  a  Supreme  Court  decision  disrupted  this  practice. 
Holding  that  “consultation”  does  not  mean  “concurrence”,  the  seven-judge  bench 
observed  that  the  chief  justice  cannot  be  accorded  primacy.10  From  the  perspective  of 
the  “cherished  concept  of  independence”,  this  decision  meant  that  the  executive  could 
take  control  of  the  judicial  appointment  to  the  exclusion  of  the  judiciary  generally  and 
to  the  office  ol  the  chief  justice  particularly.  In  1993,  a  nine-judge  bench  in  Supreme 
Court  Advocates-on-Record Association  v  Union  of  India' 1  overruled  the  1982  decision  and 
devised  a  memorandum  of  procedure  for  the  appointment  of  judges  to  the  Supreme  Court 
as  well  as  to  the  high  courts.  It  was  contemplated  that  the  chief  justice,  along  with  the 
two  most  senior  Supreme  Court  judges,  should  make  the  recommendation,  which  should 
be  given  effect  to  by  the  executive.  This  was  the  beginning  of  the  era  of  collegium  system 
(comprising  the  chief  justice  and  the  two  most  senior  judges  of  the  Supreme  Court)  for 
appointment  of  judges.  The  strength  of  the  collegium  was  eventually  increased  to  five. 
It  was  also  added  that  judges  of  the  Supreme  Court,  hailing  from  the  high  court  of  the 

prospective  appointee,  should  also  be  consulted.12 

The  appointment  procedure  is  also  guided  by  many 
unwritten  principles  and  conventions.  For  instance,  to 
maintain  its  legitimacy  as  an  institution  for  the  entire 
country,  it  is  imperative  that  there  is  regional  diversity 
in  the  composition  of  the  court.  The  court’s  recognition 
of  a  judge’s  personal  identity  in  the  overall  dispensation 
of  justice  is  an  important  aspect  of  the  Indian  judiciary. 
In  recent  years,  the  demand  for  gender  equality  in  the 
Supreme  Court  has  also  been  registered.  Since  the  inception 
of  the  Supreme  Court,  no  woman  has  been  at  the  helm  as 
the  Chief  Justice  of  India.  These  factors  have  compelled  the 
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Above:  A  view  of  the  Supreme  Court 
Judges  Library.  A  key  institution  of 
the  Supreme  Court ,  it  functions  as 
the  reference  and  research  wing  of  the 
apex  court.  It  is  known  for  its  state- 
ofart  infrastructure  and  an  ejfcient 
staff.  Photo:  Vinay  Thakur 
Right:  A  display  board  shows 
the  matter  number  going  on  in 
the  various  courtrooms  for  the 
convenience  of  the  advocates  and 
litigants.  Photo:  Vinay  Thakur 
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A  vieiv  of  the  court  of  the  Chief  Justice  of India.  The 
Supreme  Court  is  at  the  apex  ofthejudiciaiy.  The  rule  of 
law  enshrined  in  the  Constitution  emanates  from  here. 
Photo:  J.  S.  Studio 
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court  to  be  self-reflexive  and  eliminate  the  gaps  in  the  processes  and  workings  of  the  court 
to  remedy  this  situation. 

Over  the  years,  the  collegium  system  has  come  under  critique  from  various 
quarters.  It  has  been  argued  that  the  appointment  to  Supreme  Court  should  be  made 
more  democratic,  transparent  and  accountable.  These  are  indeed  laudable  objectives  and 
need  to  be  kept  in  mind  to  strengthen  the  process  of  judicial  appointments.  In  2014,  the 
legislature  enacted  the  Judicial  Appointments  Commission  Act,  2014,  for  the  purpose  of 
regulating  the  procedure  of  judicial  appointments.  However,  this  Act,  besides  the  99th 
Amendment  of  the  Constitution,  was  declared  unconstitutional  by  the  Supreme  Court 
in  Supreme  Court  Advocates  on  Record  Association  v  Union  of  India}''  The  court  held  that 
primacy  of  the  judiciary  in  the  judges’  appointment  is  embedded  in  the  basic  structure 
of  the  Constitution,  which  cannot  be  tampered  with.  The  constitutional  bench  with  a 
4:1  majority  ruled  that  appointments  should  continue  to  be  made  by  the  collegium.  In 
a  moment  of  self-reflexivity,  the  court  took  on  board  the  criticism  of  the  collegium  and 
directed  that  the  system  should  be  made  more  transparent  and  accountable. 

Rule-making  Powers 

The  Constitution  entrusts  the  Supreme  Court  with  the  power  to  make  rules  for 
regulating  its  practice  and  procedure.14  These  rules  must  be  in  conformity  with  the 
Constitution.  The  rules  cover  a  wide  range  of  matters  pertaining  to  the  persons  practicing 
before  the  court,  powers  of  single  judges  and  division  courts,  minimum  number  of  judges 
required  to  hear  a  particular  issue.15  The  appointments  of  officers  and  servants  of  the 
Supreme  Court  are  made  by  the  chief  justice  and  such  other  judges  or  officers  of  the 
court  as  the  chief  justice  may  direct.16  Conditions  of  service  of  officers  and  servants  of  the 
court  are  prescribed  by  rules  made  by  the  chief  justice.  The  rationale  of  these  rule-making 
powers  again  furthers  the  larger  objective  of  ensuring  the  administrative  freedom  of  the 
court.17 

In  the  context  of  the  rule-making  powers,  an  interesting  debate  took  place  in  the 
Constituent  Assembly.  The  focus  of  that  segment  of  the  debate  was  the  clause  “with  the 
approval  of  the  president”  in  Article  145  (Article  121  of  the  draft  Constitution).  Z.H. 
Lari  (United  Provinces)  moved  an  amendment  in  this  regard:  “I  think  that  in  all  these 
matters,  which  really  relate  to  internal  arrangement  by  the  Supreme  Court,  there  should 
be  no  hand  of  the  President  therein,  and  as  such,  I  think  that  these  words  are  entirely 
superfluous.  The  Supreme  Court  shall  be  competent  enough  to  frame  all  the  necessary 
rules  and  there  is  no  necessity  of  securing  the  previous  approval  of  the  President.”18  Bakshi 
Tek  Chand  (along  with  P.S.  Deshmukh)  agreeing  with  the  amendment,  traced  the  history 
of  the  rule-making  power  of  judges  with  respect  to  internal  matters,  which  he  argued  had 
always  been  outside  the  executive  influence.  He  referred  to  Clauses  9  and  10  of  the  letters 
patent  of  all  the  non-chartered  high  courts,  which  conferred  the  high  courts  with  the 


powers  to  enroll,  admit  the  advocates,  solicitors  and  vakils  and  prescribe  qualifications 
for  admission  and  the  approval  of  the  governor  general  was  not  sought.  However,  Dr 
B.R.  Ambedkar  and  K.  Santhanaman  brought  out  the  import  of  the  debated  clause  and 
clarified  that  sometimes  rule-making  powers  of  the  courts  will  affect  the  questions  of 
public  policy  and  public  revenue,  which  fall  into  the  domain  of  legislature  and  executive. 
Therefore,  the  judicial  power  cannot  be  couched  in  absolute  terms  and  must  be  exercised 
subject  to  those  matters. 

Day-to-day  Functioning  of  the  Court 

The  chief  justice  supervises  the  day-to-day  functioning  of  the  Supreme  Court 
and  in  this  regard,  enjoys  wide  administrative  powers  which  are  exercised  in  accordance 
with  his  wisdom  and  discretion.  In  their  day-to-day  work,  the  Supreme  Court  judges  are 
assisted  by  a  registry  that  is  headed  by  the  secretary  general.  The  work  of  the  registry  has 
been  divided  into  various  categories  and  the  work  assigned  to  any  one  category  is  handled 
by  a  section.  The  registry  work  has  been  divided  into  various  sections.19  Each  section 
deals  with  specific  subjects  and  is  headed  by  a  branch  officer  and  assistant  registrar.  These 
officers  work  under  the  supervision  of  a  deputy  registrar/additional  registrar.  The  judicial 
sections  are  controlled  by  two  registrars,  who  are  assisted  by  additional  registrars.  The 
division  of  work  in  different  sections  is  primarily  based  on  territorial  basis  (state/high 
court  wise).  However,  there  are  some  sections  that  pertain  to  special  subject  categories, 
such  as  writ  petitions  and  public  interest  litigations  (PIL).  Then  there  are  also  ancillary 
judicial  sections,  filing  section  (for  the  filing  of  cases),  listing  and  computer  section  (for 
listing  of  cases),  record  room,  paper  book  section,  decree  sections  (where  final  decrees  are 
drawn),  copying  branch  (for  issue  of  certified  copies),  receipt  and  issue  branch  (for  receipt 
and  dispatch  of  correspondence),  editorial  branch  (which  publishes  the  judgments  in 
Supreme  Court  reports).  There  are  two  subordinate  wings — the  judges  library  and  court 
masters  wing,  along  with  other  sections  that  deal  with  administration  and  establishment. 

Allocation  of  Benches 

The  chief  justice  has  the  power  to  constitute  benches  to  hear  different  matters,  allot 
subject  categories  to  them  and  decide  the  kind  of  cases  that  ought  to  be  adjudicated  by 
larger  benches  and  so  on.  In  recent  years,  with  the  computerisation  of  the  court  system, 
allocation  of  matters  is  taken  outside  the  influence  of  human  agency.  The  new  system  of 
distributing  cases  is  fully  automated — it  not  only  saves  time  and  human  effort  but  also 
averts  bench-hunting.  The  fresh  matters  are  categorised  according  to  the  subject  categories 
(there  are  various  subject  categories  which  are  further  sub-divided)  which  are  allocated  to 
one  bench  or  the  other.  Although  this  system  is  computerised,  it  continues  to  work  subject 
to  the  chief  justice’s  orders  in  exceptional  situations. 
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STATE  JUDICIARY— HIGH  COURTS  AND  SUBORDINATE  COURTS 


he  state  judicial  system  comprises  the  high  court  at  the  apex  level  with  subordinate 
courts  that  form  the  third  rung  of  the  judicial  hierarchy.  The  high  courts  have  been 
conferred  with  extensive  powers  under  the  Constitution — criminal  and  civil  jurisdiction, 
original  jurisdiction  in  certain  matters,  extraordinary  jurisdiction  to  issue  writs  for  the 
enforcement  of  fundamental  rights  or  for  any  other  purpose  under  Article  226.  Article 
225  provides  for  historical  continuity  in  the  jurisdiction  and  powers  of  the  high  courts.  In 
other  words,  the  high  courts’  jurisdiction,  as  it  existed  prior  to  the  Constitution,  continues 
to  remain  the  same.  Under  Article  227,  the  high  court  has  superintendence  over  all  courts 
and  tribunals  under  its  jurisdiction.  The  high  court  under  Article  228  also  has  the  power 
to  withdraw  to  itself  a  case  pending  in  a  subordinate  court  which  involves  a  substantial 
question  of  law  regarding  the  interpretation  of  the  Constitution. 

In  the  judicial  hierarchy,  the  high  courts  play  a  significant  role  in  the  administration 
of  justice  in  their  respective  states.  The  Constitution  marks  no  drastic  departure  in 
respect  of  the  jurisdiction  and  powers  of  the  high  court.  High  courts  are  “institutions  of 
respectable  antiquity”20  and  therefore,  historical  continuity  is  sought  to  be  maintained 
as  regards  their  power,  jurisdiction  and  functioning.21  Being  a  court  of  record,  each 
high  court  enjoys  the  power  to  punish  for  its  contempt  as  well  as  for  the  contempt  of  its 
subordinate  courts.  Since  the  law  laid  down  by  the  high  court  is  binding  on  its  subordinate 
courts,  its  jurisprudence  informs  the  judicial  minds  of  the  lower  courts  and  shapes  the 
legal  discourse.  Each  high  court  also  enjoys  wide  supervisory  powers  over  the  subordinate 
courts  under  it. 
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Appointments  to  the  High  Courts 

The  judges  of  the  high  courts  are  appointed  by  the  collegium  system.  The  opinion 
of  the  Chief  Justice  of  India  has  “primacy”  in  the  matter  of  appointment  of  a  high  court 
judge  wherein  chief  justice’s  opinion  is  “reflective  of  the  opinion  of  the  judiciary  which 
means  that  it  must  necessarily  have  the  element  of  plurality  in  its  formation”.22  The  chief 
justice  forms  his  opinion  in  consultation  with  his  most  senior  puisne  judges.  While 
making  their  decision,  they  are  required  to  take  into  account  the  opinion  of  the  chief 
justice  of  the  high  court,  which  is  accorded  “the  greatest  weight”,  along  with  the  views  of 
other  judges  of  the  high  court  who  may  have  been  consulted  and  the  views  of  Supreme 
Court  judges  “who  are  conversant  with  the  affairs  of  the  concerned  high  court”.  All  these 
views  are  required  to  be  expressed  in  writing  and  conveyed  to  the  government  of  India 
along  with  the  recommendation.2  ' 

Over  the  years,  there  has  been  an  overwhelming  increase  in  pendency  of  cases. 
Therefore,  the  judge  strength  of  each  high  court  needs  to  be  periodically  assessed  and 
increased  to  address  the  huge  backlog  of  cases  and  to  ensure  speedy  justice.  Accordingly, 
the  president  may  appoint  the  required  judges  to  the  high  court.24  In  making  this 
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decision,  the  president  accords  weight  to  the  opinion  of  the  Chief  Justice  of  India  as 
well  as  the  chief  justice  of  the  high  court.25  The  Supreme  Court  has  time  and  again 
reiterated  that  delay  in  filling  the  vacancies  for  high  court  judges  results  in  inefficiency  in 
the  administration  of  justice.  Urging  the  government  to  take  concerted  steps  to  ensure 
adequate  judicial  strength,  the  court  has  observed:  “Backlog  in  the  courts,  has  become  a 
national  problem.  The  adjudicatory  process  is  being  blamed  for  not  equaling  itself  to  the 
challenge  of  the  times.  There  is  a  general  complaint  that  the  judicial  system  is  on  the  verge 
of  collapse.  It  is,  therefore,  the  obligation  of  the  constitutional  process  to  keep  the  system 
appropriately  manned.  We  have  found  no  justification  for  the  sluggish  move  in  such  an 
important  matter.  '26 

Transfers 

The  president,  in  consultation  with  the  Chief  Justice  of  India,  can  transfer  judges 
from  one  high  court  to  another.27  This  provision  has  been  subject  to  much  debate  since  the 
transfers  of  high  court  judges  during  the  Emergency  period.  It  has  been  emphasised  since 
that  transfers  cannot  be  made  by  way  of  punishment.  Although  there  is  no  requirement 
of  the  prior  consent  of  the  judge  before  his/her  transfer,  the  opinion  of  the  chief  justice 
is  of  a  “determinative”  character  in  the  transfer  process.  It  is  the  chief  justice  who  is 
required  to  initiate  the  transfer  process.  This  power  is  exercised  only  in  “public  interest” 
for  promoting  better  judicial  administration  throughout  the  country  or  at  the  judge’s 
request.  The  chief  justice  is  required  to  exercise  this  power  after  taking  the  views  of  the 
chief  justice  of  high  court  where  the  concerned  judge  is  to  be  transferred,  any  Supreme 
Court  judge  whose  opinion  may  be  significant  and  the  chief  justice  of  the  high  court  from 
where  the  judge  is  being  transferred.28  All  these  views  should  be  expressed  in  writing  and 
are  considered  by  the  collegium  of  five  Supreme  Court  judges  including  the  chief  justice. 
All  these  views  are  then  presented  to  the  government  along  with  the  transfer  proposal. 

The  transfer  of  judges,  when  effectuated  without  compromising  judicial 
independence,  can  strengthen  the  administrative  framework  of  the  judiciary.  The  regional 
diversity  in  the  composition  of  the  high  courts  may  considerably  help  the  objective  of 
national  integration.  The  Law  Commission  in  its  14th  Report  on  Reform  of  Judicial 
Administration,  1956,  expressed  a  similar  view.  Regional  diversity  on  the  bench  would 
serve  the  cause  of  justice  “as  it  would  secure  in  the  bench  of  each  high  court  the  presence 
of  a  number  of  judges  who  would  not  be  swayed  by  local  considerations  or  be  affected  by 
issues  which  may  arouse  local  passions  and  emotions.”29 

Officers  and  Expenses  of  the  High  Court 

The  Constitution  provides  that  the  officers  and  servants  of  the  high  court  should 
be  appointed  by  its  chief  justice  or  any  other  judge  or  officer  of  the  court  as  directed  by 
him/her.30  The  purpose  of  this  constitutional  provision  is  to  ensure  that  not  only  the 
judges  but  also  the  staff  is  outside  executive  influence.  This  provision  can  be  traced  all 
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the  way  back  to  the  charter  of  the  Supreme  Court  of  Calcutta,  1774.  Clause  10  of  the 
charter  “authorized  and  empowered”  the  court  “to  appoint  so  many  and  such  clerks  and 
other  ministerial  officers  as  shall  be  found  necessary  for  the  administration  of  justice”. 
This  power  was  extended  to  the  high  courts  which  replaced  the  Supreme  Court  by  virtue 
of  section  9  of  the  High  Courts  Act,  1861,  as  discussed  in  the  fourth  chapter.  The  letters 
patent  (Calcutta)  of  1865,  as  amended  in  1919,  through  Clauses  4  and  8  conferred  the 
power  of  appointment  and  removal  of  the  staff  to  the  chief  justice  “subject  to  rules  and 
restrictions  as  may  be  made  by  the  governor  general  in  council”.  The  position  continued 
in  section  106  of  the  Government  of  India  Act,  1919.  The  Government  of  India  Act,  1935, 
in  section  241  conferred  the  power  of  appointment  and  removal  as  well  as  the  power  to 
regulate  and  frame  rules  relating  to  conditions  of  service  governing  such  staff  to  the  chief 
justice.31  Article  229  of  the  Constitution  maintains  the  position  under  the  Government 
of  India  Act,  1935,  and  thus  employees  of  the  high  court  are  not  under  the  control  of  the 
executive. 

In  M.  Gurumoorthy  v  Accountant  General,  Assam  &  Nagaland,,1’1  the  Supreme  Court 
held  that  as  to  the  appointment  of  officers  and  servants,  the  chief  justice  of  the  high  court 
was  supreme,  and  neither  the  legislature  nor  the  executive  could  interfere  with  the  chief 
justices  (or  his/her  nominees’)  “exclusive  power”.  This  power  vests  solely  with  the  chief 
justice  and  cannot  be  usurped  by  or  interfered  with  by  any  “brother  judges  who,  however, 
can  scrutinize  his  administrative  action  or  order  on  the  judicial  side  like  the  action  of  any 
other  authority”.33  The  conditions  of  service  of  officers  and  servants  of  the  high  court  are 
also  determined  by  the  rules  made  by  the  chief  justice  (or  his  nominee),  subject  to  any  law 
made  by  the  legislature  of  the  state.34  Thus,  the  executive  cannot  interfere  with  the  terms  and 
conditions  of  service  or  impose  any  conditions  to  that  respect;  however,  the  rules  relating 
to  salaries,  allowances  and  pension  require  the  approval  of  the  governor.35  The  underlying 
objective  is  to  secure  complete  administrative  independence  of  the  high  court.36 

Administrative  Powers  ot  the  High  Court 

Article  225  of  the  Constitution  provides  for  continuity  in  the  powers  of  the  judges 
in  relation  to  the  administration  of  justice  in  the  high  court,  power  to  make  rules  of  the 
court,  regulate  its  sittings  and  so  on.  The  scope  and  extent  of  these  powers  remain  as  these 
were  in  the  pre-Independence  period.  Article  108  of  the  Government  of  India  Act,  1915, 
(which  was  adopted  as  Article  223  in  the  Government  of  India  Act,  1935)  provided  for  the 
structure  of  the  administration  of  justice  under  the  high  court.  This  article  provided  that 
each  high  court  may,  through  its  own  rules,  constitute  single  benches  or  division  courts 
(two  or  more  judges)  for  the  exercise  of  its  original  and  appellate  jurisdiction.  Moreover, 
the  chief  justice  of  each  high  court  will  decide  on  who  will  preside  over  the  bench  and  the 
number  of  judges  in  a  bench. 

The  chief  justice  of  a  high  court  is  vested  with  the  administrative  control  of  that 
high  court.  It  is  the  prerogative  of  the  chief  justice  of  the  high  court  to  distribute  both 
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judicial  and  administrative  business  of  that  court.  The  right  and  power  to  decide  the 
constitution  of  the  benches  of  the  high  court  (which  judge  sits  alone  and  who  is  required 
to  be  a  part  of  a  division  bench  as  well  as  the  work  entrusted  to  each  judge)  is  vested  in 
the  chief  justice  of  the  high  court.  The  power  to  make  the  roster  is  exclusive  to  the  chief 
justice  and  therefore,  no  interventions  or  requests  can  be  made  to  change  the  determined 
roster.  Once  finalised,  the  roster  is  circulated  among  the  judges  as  well  as  the  bar  and  also 
put  up  on  the  website  of  the  court. 

Thus,  the  mandate  of  judicial  discipline  is  enforced  through  the  office  of  the  chief 
justice.  The  chief  justice  may  only  be  the  first  among  equals  on  the  judicial  side  of  the 
court.  However,  on  the  administrative  side  (in  matters  such  as  the  constitution  of  benches 
and  making  of  rosters),  he  has  exclusive  powers.  ’7  In  the  absence  of  the  chief  justice, 
this  power  is  delegated  to  the  most  senior  judge.  For  instance,  in  a  high  court  that  has  a 
principal  bench  as  well  as  a  bench  in  another  city,  the  administrative  powers  are  with  the 
chief  justice  at  the  principal  bench.  However,  some  administrative  powers  of  the  chief 
justice  are  entrusted  to  the  most  senior  judge  at  the  other  bench  for  its  smooth  functioning. 
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High  Court’s  Power  of  Superintendence 

The  high  courts  have  the  power  of  superintendence  over  all  courts  and  tribunals 
within  their  respective  jurisdiction,38  except  military  courts  and  tribunals.39  This  power 
extends  to  both  administrative  and  judicial  superintendence.  The  power  of  control  extends 
to  the  call  for  returns;  make  and  issue  general  rules  (including  those  for  inspection  of 
subordinate  courts  and  for  supervision  of  their  working),  prescribe  forms  for  regulating 
the  practice  and  proceedings  of  such  courts  and  prescribe  forms  in  which  books,  entries 
and  accounts  are  required  to  be  kept  by  the  officers  of  such  courts.  The  high  court  may 
also  settle  the  tables  of  fees  to  be  allowed  to  the  officers  of  such  courts  and  to  attorneys, 
advocates  and  pleaders  practising  therein.  The  high  court  is  fully  empowered  to  ensure  that 
subordinate  courts  and  tribunals  remain  within  the  limits  of  their  prescribed  authority.40 

This  power  can  be  traced  to  section  15  of  the  High  Courts  Act,  1861,  which  was 
reproduced  in  the  Government  of  India  Act,  1935,  as  section  224.  The  1935  Act  however 
introduced  a  sub-section  (2)  to  section  224  explaining  that  nothing  in  the  section  should 
be  construed  as  giving  the  high  court  any  jurisdiction  to  question  any  judgment  of  any 
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inferior  court  which  was  not  otherwise  subject  to  appeal  or  revision.  This  sub-section 
(2)  to  section  224  of  the  1935  Act  was  omitted  from  Article  227.  This  omission  has  been 
regarded  as  the  restoration  of  the  extensive  power  of  judicial  superintendence  as  high 
courts  had  under  section  15  of  the  1861  Act.41  However,  since  the  high  court  is  not  to  act 
as  a  court  of  appeal  within  the  frame  of  the  supervisory  power,  this  power  is  required  to 
be  used  sparingly  only  in  appropriate  cases  in  order  to  keep  the  subordinate  courts  within 
the  bounds  of  their  authority  and  not  for  correcting  mere  errors.42 

Subordinate  Courts 

Eminent  jurist  Upendra  Baxi  in  an  article,  “The  judiciary  as  a  resource  for  Indian 
democracy,”  makes  some  very  important  observations  about  subordinate  courts: 

(1)  the  district  judiciary,  not  the  “subordinate  judiciary”  is  the  more  apt  description 
because  no  judge  acting  within  her  jurisdiction  may  be  subordinate  to  any  other;  (2)  the 
invisibalization  of  the  district  judiciary  by  the  appellate  jurisdictions  is  an  unfortunate 
tendency,  because  the  former  bears  the  brunt  of  justice  administration  at  the  grassroots 
levels;  (3 )  most  eminent  Justices  of  the  SCI — Justices  H.R.  Khanna  and  D.A.  Desai 
(among  significant  others) — have  brought  their  vast  experience  district  justicing  to  the 
High  Bench;  and  (4)  for  the  most  part,  convictions  ordered  by  the  district  courts  and 
reversed  by  the  high  courts  have  been  restored  by  the  SCI.  43 

The  subordinate  judiciary  is  closest  to  the  people  as  it  operates  at  the  grassroots 
level.  Therefore,  maintaining  the  independence  and  integrity  of  subordinate  courts/lower 
courts  is  of  paramount  importance.  Subordinate  courts  are  a  network  of  lower  courts 
at  the  district  level  and  below.  Every  district  comprises  civil  courts,  criminal  courts  and 
revenue  courts.  The  civil  system  has  at  its  head  a  district  judge  who  may  be  assisted 
by  additional  district  judges.  The  courts  below  them  are  manned  by  civil  judge  (senior 
division)  and  civil  judge  (junior  division).  On  the  criminal  side,  each  district  has  session 
court(s).  It  is  headed  by  the  district  and  sessions  judge  who  may  be  assisted  by  additional 
sessions  judges.  Below  them  in  the  hierarchy  are  chief  judicial  magistrates  and  judicial 
magistrates.  In  larger  cities,  the  nomenclature  of  the  judicial  magistrate  is  metropolitan 
magistrate.  The  separation  of  judicial  and  executive  powers  even  in  criminal  matters  is 


Seals  from  various  district  courts 
under  the  jurisdiction  of  the  Patna 
High  Court.  Source:  Supreme  Court 
of  India.  Photo:  Vinay  Thakur 
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an  important  achievement.  The  problematic  legacy  of  the  British  Empire,  which  fused 
executive  and  judicial  powers  on  the  criminal  side,  has  been  banished. 

District  judges  are  recruited  from  both  the  lower  judicial  services  and  the  bar. 
Those  who  are  in  the  judicial  service  of  the  state  may  be  appointed  as  district  judges  by  the 
state  government  in  “real,  full  and  effective”44  consultation  with  the  high  court  while  the 
recruitments  from  the  bar  are  on  the  recommendation  of  the  high  court.45  However,  the 
confirmation  of  district  judges  on  the  successful  completion  of  the  period  of  probation  is 
vested  under  the  control  of  the  high  court.46  However,  the  governor  has  the  power  to  pass 
an  order  of  dismissal,  removal  or  termination  on  the  recommendations  of  the  high  court, 
which  are  made  in  exercise  of  power  of  control  vested  in  the  high  court. 

It  is  important  to  clarify  that  the  power  of  control  of  the  high  court  and  the  power 
of  the  governor  to  dismiss  or  remove  a  judicial  officer  from  service  have  been  harmonised. 
The  quasi-judicial  part  of  procedure  for  inflicting  one  of  the  two  major  punishments  is  to 
be  done  by  the  high  court  while  the  administrative  order  is  required  to  be  passed  by  the 
governor.  In  other  words,  “the  high  court  will  propose  the  punishment  and  the  governor 
will  impose  it”.47  The  matter  is  referred  to  the  governor  because  he  is  the  appointing 
authority.  An  order  dismissing  or  removing  a  judicial  officer  from  service  has  to  be  passed 
in  the  name  of  the  governor  in  the  manner  sanctioned  in  the  Constitution.48 

Apart  from  district  judges,  the  appointment  of  other  judges  to  the  state  judicial 
service  are  made  by  the  state  government  in  accordance  with  the  rules  made  in  this 
regard,  after  consultation  with  the  state  public  service  commission  and  the  high  court.49 
To  ensure  independence  from  executive  influence,  the  role  of  the  high  court  is  crucial.  In 
Ashok  Kumar  Yadav  v  State  of  Haryana, 50  the  Supreme  Court  held  that  when  the  selection 
of  judges  is  made  by  the  state  public  service  commission,  a  sitting  judge  of  the  high  court, 
nominated  by  the  chief  justice  of  that  high  court,  should  be  invited  to  participate  in  the 
interview  as  an  expert  and  his/her  views  must  ordinarily  be  accepted. 

The  high  court  (and  the  Supreme  Court)  has  the  power  to  punish  the  contempt  of 
subordinate  courts.  In  order  to  keep  the  subordinate  judiciary  free  from  executive  control 
and  interference,  the  Constitution  devises  a  scheme  such  that  the  concerned  high  court  is 
made  responsible  for  upholding  its  integrity  and  independence.  The  Constitution  provides 
that  “control”  of  the  subordinate  courts  is  vested  exclusively  in  the  high  court.51  “Control” 
here  refers  to  administrative,  judicial  and  disciplinary  control  and  general  superintendence 
in  the  working  of  the  subordinate  courts.  In  matters  such  as  promotions,  transfers  and 
postings,  sanction  of  leave,  disciplinary  proceedings  and  imposition  of  penalties,  the  power 
is  exclusively  conferred  on  the  high  court.52  The  control  envisaged  under  Article  235  of  the 
Constitution  covers  the  members  of  judicial  service  as  well  as  the  officers  on  the  establishment 
of  those  courts.  This  control  is  exercised  not  by  the  chief  justice  of  high  court  alone  but  by  all 
the  high  court  judges  who  collectively  and  individually  share  this  responsibility.  However, 
if  the  full  court  passes  a  resolution  delegating  its  power  to  an  administrative  committee  of 
judges,  then  the  committee  collectively  can  act  on  behalf  of  the  court.53 
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A  courtroom  of  the  District  Court  of Faridkot,  Punjab.  The  contribution  by  subordinate  courts  in  the  dispensation  of 
justice  is  unparalleled  as  they  address  the  grassroots.  Source:  High  Court  of  Punjab  &  Haryana.  Photo:  Vinay  Thakur 


Right:  Front  of  Central  Jail, 
Ambala.  There  are  rights 
enshrined  in  the  Constitution, 
which  are  inviolable  even  in 
prisons.  The  Supreme  Court  of 
India  by  interpreting  Articles 
20,  21  and  22  has  developed 
human  rights  jurisprudence  for 
the  protection  of  prisoners’  right  to 
maintain  human  dignity. 
Far  right:  A  peon  carrying  files 
in  a  court.  The  support  stajf  of 
a  court  are  its  unsung  heroes. 
Source:  High  Court  of  Punjab  & 
Haryana.  Photos:  Vinay  Thakur 


468  CHAPTER  X 


The  administrative  responsibility  of  the  high  court  is  as  important  as  the  judicial 
work  that  it  performs.  In  this  regard,  the  Law  Commission  has  rightly  observed:  “Though 
judicial  work  is  primarily  more  important  than  administrative  work,  the  success  of  judicial 
administration  depends  in  a  great  measure  upon  inspections  and  the  understanding  of 
the  local  difficulties  and  problems  which  often  vary  even  from  district  to  district.”-'’4  The 
powers  of  superintendence  and  control  require  the  high  court  to  be  vigilant  and  ensure 
that  judicial  officers  whose  honesty  is  not  beyond  suspicion  are  weeded  out.55  The  integrity 
of  an  officer  is  taken  into  consideration  at  the  time  of  promotion,  which  in  turn  requires 
that  the  officer’s  reputation  and  honesty  in  the  discharge  of  his  duties  are  periodically 
examined  by  the  high  court. 

In  Shamsher  Singh  v  State  of  Punjab, 56  Chief  Justice  A.N.  Ray  remarked  that  the 
members  of  the  subordinate  judiciary  are  not  only  under  the  control  of  the  high  court  but 
also  under  the  care  and  custody  of  the  high  court.  They  look  up  to  the  high  court  not  only 
for  discipline  but  also  for  upholding  their  dignity.  In  a  concurring  judgment,  Justice  V.R. 
Krishna  Iyer  (for  himself  and  Justice  RN.  Bhagwati)  said: 

Any  interpretation  of  administrative  jurisdiction  of  the  high  court  over  its  subordinate 
limbs  must  be  aglow  with  the  thought  that  separation  of  the  Executive  from  the  Judiciary 
is  a  cardinal  principle  of  our  Constitution .57 

To  bring  uniformity  and  improve  the  working  conditions  of  the  subordinate  courts, 
the  Law  Commission  has  recommended  that  an  Indian  Judicial  Service  on  an  all-India 
basis  be  established  in  order  to  improve  efficiency  and  productivity  of  the  subordinate 
courts.58  The  Supreme  Court  has  endorsed  this  view  and  directed  the  central  government 
and  other  concerned  authorities  to  take  requisite  steps  in  this  regard. 5Q  Emphasising 
the  distinction  between  judicial  service  and  executive  service  (where  the  former  is  the 

exercise  of  sovereign  judicial  power  of  the  state,  the 
latter  mere  employment),  the  Supreme  Court  has  time 
and  again  called  for  an  improvement  of  the  working 
conditions  of  the  subordinate  judiciary  because  this 
has  a  direct  bearing  on  the  content  and  quality  of 
justice  administered.60 


Copper  plates  pertaining  to 
various  offices  of  subordinate 
courts.  Source:  Supreme  Court  of 
India.  Photo:  Vinay  Thakur 
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Tribunals:  Almost  Courts  But  Not  Quite 

Tribunals  form  an  important  part  of  the  justice  delivery  system  in  the  country 
and  no  discussion  on  judicial  administration  will  be  complete  without  discussing  their 
role.  Tribunals  and  courts  are  conceptually  as  well  as  structurally  different.  While  courts 
are  established  by  the  state  and  are  entrusted  with  the  state’s  inherent  judicial  power 
for  administration  of  justice  in  general,  tribunals  are  established  under  special  statutes 
to  adjudicate  upon  disputes  arising  under  the  said  statutes  or  disputes  of  a  specified 
nature.  Therefore,  all  courts  are  tribunals.  But  all  tribunals  are  not  courts.  Courts  are 
exclusively  manned  by  judges.  Tribunals  can  have  a  judge  as  the  sole  member  or  can  have 
a  combination  of  a  judicial  member  and  a  technical  member,  an  “expert”  in  the  field  to 
which  the  tribunal  relates.  Some  highly  specialised  fact-finding  tribunals  may  have  only 
technical  members,  but  they  are  rare  exceptions.  Further,  while  courts  are  governed  by 
detailed  statutory  procedural  rules,  requiring  an  elaborate  procedure  in  decision  making, 
tribunals  generally  regulate  their  own  procedure  and  are  not  restricted  by  the  strict  rules 
of  the  procedure  and  evidence.  The  most  recent  instances  of  constitution  of  specialised 
tribunals  are  those  of  the  National  Company  Law  Tribunal  and  the  National  Company 
Appellate  Tribunal.61  At  present,  the  number  of  central  tribunals  alone  is  30. 62 

Tribunals  in  the  Past 

Tribunals  have  been  known  to  exist  in  India  for  a  long  time.  Specialised  tribunals 
dealing  with  commercial  disputes  and  breach  of  peace,  presided  over  by  high-ranking 
officials  at  the  province  and  local  levels,  known  as  mahamatras  and  rajukas,  existed 
during  the  Mauryan  Empire  in  the  northern  and  eastern  parts  of  India.  In  southern 
India,  during  the  rule  of  the  Chola  dynasty,  village  assemblies  not  only  exercised  large 
powers  in  matters  of  local  administration  but  also  for  resolving  disputes  between  citizens. 
During  the  reign  of  the  Mughals,  the  panchas  (village  elders),  apart  from  religious  leaders, 
supplemented  the  sovereign  justice-delivery  system. 

With  the  advent  of  the  British  Empire,  several  statutory  authorities  outside  the 
court  system  were  constituted  for  resolution  of  disputes  through  an  adjudicatory  process. 
Although  traditionally  courts  have  been  the  primary  repository  of  all  judicial  power  in 
Anglo-Saxon  jurisprudence,  the  first  set  of  British  legislations  for  India  saw  judicial  power 
being  vested  in  non-judicial  authorities.  The  earliest  statutory  precursor  to  the  modern 
system  of  tribunals  is  found  in  the  Income  Tax  Act,  I860,  born  out  of  the  struggle  of  1857, 
which  had  left  the  government  coffers  nearly  empty.  There  was  a  dire  need  to  replenish 
them  by  a  sound  system  of  direct  taxation.  Assessments  were  made  appealable  before  the 
collectors  and  commissioners,  with  a  requirement  of  “pre-deposit”  of  the  assessed  tax. 
Proceedings  before  appellate  authorities  were  quasi-judicial  in  nature;  both  documentary 
and  oral  evidence  could  be  entertained  in  support  of  a  plea  for  lower  assessment  and  the 
appellant  was  permitted  to  be  represented,  albeit  not  by  a  lawyer.  All  orders  rendered  by 
the  appellate  authorities  were  final.63  A  similar  mechanism  existed  in  the  Sea  Customs 


Act,  1878.  Such  provisions  giving  judicial  or  quasi-judicial  functions  to  tribunals  found 
place  in  many  areas,  including  industrial  relations,  land  revenue,  land  acquisition,  rent 
control  and  municipalities.  The  earliest  instance  of  a  specialised  tribunal  is  the  Income 
Tax  Appellate  Tribunal  comprising  both  judicial  and  accountant  members,  established 
under  the  Income  Tax  Act,  1922,  for  deciding  questions  of  law. 

Constitutional  Sanction 

Though  tribunals  have  been  in  existence  since  long,  specific  constitutional  sanction 
to  create  more  tribunals  was  granted  by  the  42nd  Amendment  to  the  Constitution  in 
1976. 64  On  the  one  hand,  a  new  directive  principle  for  “securing  access  to  equal  justice”  as 
an  obligation  of  the  state  was  introduced  (Article  39A)  and  on  the  other  hand,  Part  XIVA 
was  inserted  in  the  Constitution  to  help  create  tribunals  for  “service”  and  other  type  of 
cases  (Articles  323A  and  323B).  The  object  was  “to  reduce  the  mounting  arrears  in  high 
courts”  and  “to  secure  the  speedy  disposal  of  service  matters,  revenue  matters  and  certain 
other  matters  of  special  importance  in  the  context  of  the  socio-economic  development 
and  progress”.65 

Trough  the  amendment  preserved  the  jurisdiction  of  the  Supreme  Court  under 
Article  136  to  hear  appeals  from  tribunals,  the  jurisdiction  of  high  courts  was  withdrawn. 
This  led  to  challenges  before  the  Supreme  Court.  Initially,  the  Supreme  Court  upheld  the 
exclusion  of  the  jurisdiction  of  the  high  courts,66  but  later,  in  Chandra  Kumar’s  case,67  the 
Supreme  Court  held  that  the  exclusion  of  the  jurisdiction  of  high  courts  would  violate  the 


NATIONAL  CONSUMER  DISPUTES 
REDRESSAL  COMMISSION 


The  Consumer  Protection  Act, 
1986,  has  been  an  important  step  in 
upholding  the  rights  of  consumers. 
The  Act  creates  consumer  tribunals 
at  three  levels — the  district,  the  state 

Disputes  Redressal  Commission 
(NCDRC)  at  the  top.  The  consumer 
tribunals  (colloquially  called  consumer  courts)  give  quick  relief  to  consumers  who  have  complaints 
about  defects  in  goods,  deficiencies  in  service,  unfair  trade  practices  and  restrictive  trade  practices. 
Under  the  present  system  of  consumer  justice,  the  classic  maxim  of  caveat  emptor  (the  buyer  beware) 
has  been  reversed  in  favour  of  the  small  consumer,  who  has  little  or  no  bargaining  power  against 
a  mighty  producer  or  service  provider,  whether  private  or  state.  Apart  from  complaints  of  defects 
in  goods,  common  complaints  relate  to  banking,  insurance  and  housing  services.  Complaints  of 
medical  negligence  are  also  often  dealt  with  by  these  fora. 


and  finally,  the  National  Consumer 


basic  structure  of  the  Constitution. 


The  National  Consumer  Dispute  Redressal  Commission  (NCDRC)  set  up  in  1988 
under  the  Consumer  Protection  Act,  1986,  is  a  quasi-judicial  body,  protecting  and 
promoting  the  rights  of  the  consumers.  The  commission  is  headed  by  a  sitting  or  retired 
judge  of  the  Supreme  Court  of  India.  Source:  NCDRC 
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SERVICE  TRIBUNALS 


ublic  service  up  to  the  beginning  of  the  British  Raj  was  very  simple  service  rendered  to,  for,  on  behalf  of  and  “until 
the  pleasure  of”  the  ruler.  At  the  top  of  the  pyramid  was  the  ruler  and  the  hierarchy  was  based  on  loyalty  of  service  to 
the  next  higher  level.  Persons  and  often  families  made  up  the  retinue  of  the  ruler  engaging  in  tasks  designed  to  ensure  the 
continuance  of  the  ruler’s  hold  on  his  subjects  and  his  territory  and  to  augment  his  wealth  and  stature,  and  in  the  process, 
retain  their  position.  The  shift  towards  more  organised  and  methodical  selection,  retention,  training  and  utilisation  of 
persons  from  a  larger  populace  than  traditional  families  or  clans  gradually  became  the  norm  in  the  closing  years  of  the 
colonial  period.  Nonetheless,  until  the  end  of  the  colonial  period,  differences  in  the  service  conditions  between  persons 
of  “ruling  class”  and  the  “native  class”  were  sharp.  Not  to  mention  the  unevenness  of  society  and  opportunity  between 
both  the  classes  engendered  by  complex  social  systems  of  entitlement  and  favouritism. 

ADMINISTRATIVE  TRIBUNALS 

The  national  call  for  self-governance  included  an  urgent  appeal  for  greater  inclusion  of  Indians  at  various  levels 
of  public  service.  With  the  realisation  of  Independence,  impartiality,  transparency  and  equality  in  matters  of  public 
employment  became  the  desired  goal.  The  framers  of  the  Constitution  combining  tremendous  pragmatism  with  their 
vision  and  wisdom  ensured  that  persons  engaged  in  public  service  are  protected  from  interference  from  the  legislature 
which  could  change  every  five  years.  Special  provision  for  service  under  the  union  and  the  state  is  made  to  this  effect  in 
the  Constitution,  Part  XIV,  Article  308-313.  The  overarching  philosophy  of  public  service  shifted  from  “personalised 
service”  to  service  based  on  the  pillars  of  Article  14  and  16:  “Equality  before  the  law”  and  “equality  of  opportunity 
in  the  matter  of  public  employment”.  These  constitutional  provisions  inherently  included  opportunity  for  persons  in 
public  employment  to  approach  for  judicial  intervention  whenever  there  were  apprehensions  of  discrimination  and 
unfairness  or  denial  of  rights  in  the  context  of  service  conditions.  However,  the  public  employee  with  comparatively 
greater  academic  qualification,  greater  knowledge  of  her/his  service  conditions  and  greater  financial  strength  could  seek 
greater  intervention  by  approaching  the  various  high  courts  under  Article  226  of  the  constitution.  This  resulted  in  a 
large  number  of  cases  being  filed  in  the  various  high  courts.  Over  the  years,  the  high  courts  became  disproportionately 
overburdened  in  a  branch  of  jurisprudence  where  issues  of  dispute  really  could  be  clubbed  in  a  few  broad  categories. 

The  need  to  have  a  machinery  independent  of  the  existing  judiciary  capable  of  providing  speedy  and  inexpensive 
redressal  became  recognised.  Article  323  of  the  Constitution  was  amended  to  include  Article  323  (A)  and  323  (B).  It 
enabled  the  setting  up  of  administrative  tribunals  which  would  adjudicate  on  the  various  disputes  in  connection  with 
appointment  to  public  service  and  posts  in  the  affairs  of  the  union,  states,  local  and  other  authorities  under  the  territory  of 
India,  under  the  control  of  the  government  of  India  or  any  corporation  owned  by  the  government.  Following  the  passing 
of  the  Administrative  Tribunals  Act,  1985,  the  Central  Administrative  Tribunal  (CAT)  was  established  in  November 
1985  with  its  principal  seat  in  Delhi  and  benches  in  Mumbai  (then  Bombay),  Kolkata  (then  Calcutta)  and  Allahabad. 
Today  there  are  17  benches  of  CAT  located  throughout  the  country  in  Ahmedabad,  Bangalore,  Lucknow,  Nagpur, 
Chandigarh,  Cuttack,  Ernakulam,  Guwahati,  Hyderabad,  Jabalpur,  Gwalior,  Indore,  Jodhpur,  Jaipur,  Madras,  Patna 
and  Ranchi.  Although  the  17  benches  are  in  the  same  locations  as  the  seat  of  a  high  court,  in  the  case  of  some  states, 
even  though  they  have  their  own  high  court,  they  fall  under  the  jurisdiction  of  a  CAT  bench  located  in  another  state. 
Such  states  include  Arunachal  Pradesh,  Chattisgarh,  Jharkhand,  Manipur,  Meghalaya,  Mizoram,  Nagaland,  Sikkim, 
Tripura  and  Uttarakhand. 
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CAT  is  not  a  substitute  for  the  High  courts  but  it  performs  a  supplementary  role,  adjudicating  in  a  statutory 
provision.  All  such  decisions  are  subject  to  the  high  courts’  writ  jurisdiction  under  Article  226  and  227  before  their 
division  bench.  Under  the  Administrative  Tribunals  Act,  besides  CAT,  a  State  Administrative  Tribunal  (SAT)  was  also 
established  to  adjudicate  on  the  matters  arising  out  of  state  services.  The  central  and  state  tribunals  are  not  empowered  to 
entertain  cases  in  connection  with  the  service  conditions  of  armed  forces  personnel,  officers  of  the  supreme  court,  high 
courts  and  courts  subordinate  thereto  and  appointees  to  the  secretarial  staff  of  the  houses  of  the  parliament  as  well  as  the 
state  and  union  territory  legislatures. 


ARMED  FORCES  TRIBUNAL 

The  armed  forces  also  have  a  dedicated  tribunal  comparable  to  the  administrative  tribunals  since  the  latter  are 
not  empowered  to  adjudicate  in  matters  related  to  armed  forces  personnel.  The  Armed  Forces  Tribunal  (AFT)  was 
formed  under  AFT  Act,  2007,  with  powers  of  adjudication  of  disputes  and  grievances  relating  to  army,  navy  and  air 
force  personnel. 

The  principal  bench  of  AFT  is  located  in  Delhi  while  regional  benches  are  at  Chandigarh,  Lucknow,  Kolkata, 
Guwahati,  Chennai,  Kochi,  Mumbai  and  Jaipur.  AFT  is  headed,  like  the  administrative  tribunals,  by  a  chairman  who 
is  based  at  Delhi.  Also  like  the  administrative  tribunals,  each  bench  has  a  judicial  member,  who  is  a  retired  high  court 
judge,  and  an  administrative  member,  who  is  a  retired  officer  from  the  concerned  services,  the  armed  force,  holding  at 
least  the  rank  of  major  general  or  an  equivalent  rank. 

Both  officers  and  personnel  other  than  the  officer  ranks  (junior  commissioned  officers,  JCOs,  and  non 
commissioned  officers,  NCOs)  can  approach  AFT  for  matters  relating  to  remuneration,  pay  scales,  retirement  benefits, 
tenure,  appointment,  seniority,  promotion,  ACRs,  superannuation  age,  commissioning  and  the  like.  Thousands  of  cases 
for  grant  of  disability  pension  and  war  injury  pension  are  filed  across  the  country.  Widows  and  parents  of  officers 
and  jawans  (soldiers)  file  cases  for  family  pension  and  liberalised  pensions.  Even  matrimonial  matters  to  the  extent  of 
maintenance  to  the  wife  and  children  are  entertained  by  the  AFT.  Court  martials  are  appealable  just  as  a  criminal  appeal 
in  a  civil  court.  Complete  evidence  is  reappreciated  and  fresh  evidence,  both  documentary  and  oral,  can  be  entertained. 
The  AFT  has  powers  to  interfere  with  findings  and  sentence  and  can  even  enhance  the  sentence.  Powers  of  granting  bail 
during  trial  and  suspension  of  sentence  have  also  been  given.  However,  summary  court  martial  is  outside  the  ambit  of 
AFT  where  the  sentence  is  less  than  imprisonment  over  three  months  or  dismissal.  Likewise,  jurisdiction  over  matters 
relating  to  transfer,  posting  and  leave  has  been  retained  by  the  high  court. 

Different  benches  of  the  tribunal  have  given  some  bold  and  landmark  judgments  in  setting  aside  controversial  and 
high-profile  court  martials,  raising  ages  of  retirement,  promotions  to  the  highest  rank  of  lieutenant  general,  pay  scales 
parity.  Setting  up  of  the  AFT  has  brought  much  needed  relief  to  military  litigants  as  judicial  members  are  outside  the 
“chain  of  command”  and  bring  fresh  perspective  to  the  cases.  Administrative  members  with  vast  experience  in  the  forces 
give  the  required  technical  inputs  on  the  rules  and  regulations,  which  are  vast  and  complicated. 

Procedures  of  the  AFT  are  simple  and  accessible.  Rules  of  filing  and  formats  are  published  in  the  AFT  Act  itself. 
Territorial  jurisdictions  of  regional  benches  are  based  on  the  place  of  posting  of  the  litigant.  A  retired  or  a  dismissed 
litigant  has  the  choice  to  approach  the  bench  as  per  his  place  of  residence  and  convenience.  A  recent  decision  of  the  full 
bench  of  AFT  in  Delhi  has  opened  the  doors  of  that  bench  to  litigants  from  all  over  the  country  if  the  cause  of  action 
has  arisen  in  Delhi.  This  decision  was  welcomed  as  most  litigants  find  it  easier  to  engage  lawyers  in  Delhi.  Redress  comes 
fast  in  the  tribunal  as  short  dates  are  usually  given  and  the  disposal  rates  are  encouraging. 
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NATIONAL  GREEN  TRIBUNAL 

The  National  Green  Tribunal  was  established  in  October  2010  under  the  National  Green 
Tribunal  Act,  2010,  for  quick  and  effective  disposal  of  cases  relating  to  the  environment. 
It  is  a  specialised  body  equipped  with  expertise  to  handle  environment  disputes  involving 
multi-disciplinary  issues.  It  is  India’s  first  dedicated  environmental  court  with  a  wide 
jurisdiction  to  deal  not  only  with  violations  of  environmental  laws,  but  also  to  provide 
for  compensation,  relief  and  restoration  of  the  ecology  in  accordance  with  the  “polluter 
pays”  principle.  It  has  powers  to  enforce  the  precautionary  principle  and  the  sustainable  development  principle. 
The  environment  cases  before  the  tribunal  are  decided  not  only  with  judicial  expertise,  but  in  consultation  with 
technically  competent  expert  members. 

Since  its  inception,  the  National  Green  Tribunal  has  delivered  a  number  of  judgments  and  orders  in  a 
variety  of  cases  relating  to  development  projects,  mining,  cleaning  of  major  rivers,  vehicular  pollution,  among 
others.  It  has  tried  to  ensure  that  economic  advancement  is  tightly  wired  to  public  safety  and  security  of  water, 
air  and  land.  The  right  to  a  clean  environment  is  part  of  the  fundamental  right  to  life  under  Article  21  of  the 
Constitution  and  in  its  adjudication,  the  National  Green  Tribunal  zealously  protects  that  right. 

Q  The  building  housing  the  National  Green 
Tribunal  (NGT)  in  Delhi  and  the  NGT  logo. 

The  tribunal  has  been  established  for  effective 
and  expeditious  disposal  of  cases  relating  to 
environmental  protection  and  conservation  of 
forests  and  natural  resources.  The  NGT  Act,  2010, 
under  which  it  was  established,  also  provides 
for  enforcement  of  any  legal  right  relating  to  the 
environment.  Source:  NGT  website 


INCOME  TAX  APPELLATE  TRIBUNAL 

The  Income  Tax  Appellate  Tribunal  is  believed  to  be  the  first  important  quasi-judicial 
tribunal.  It  started  functioning  in  1941  and  recently  celebrated  its  platinum  jubilee  in 
January  2016.  Such  is  the  importance  of  this  tribunal  in  the  tax 
administration  of  the  country  that  a  commemorative  postal  stamp 
was  issued  to  mark  the  event.  The  tribunal  has  benches  comprising 
a  judicial  member  and  an  accountant  member.  Starting  with  three 
benches,  it  now  has  63  benches  throughout  the  country.  The  tribunal  has  commanded 
respect  over  the  years  for  the  quality  of  its  work  and  many  of  its  judicial  members  have  later 
been  elevated  as  judges  of  the  high  courts  and  the  Supreme  Court. 

The  first  president  of  the  Income  Tax  Appellate  Tribunal  was  Muhammad  Munir, 
who  later  became  the  Chief  Justice  of  Pakistan.  He  was  also  the  author  of  a  widely  read 
treatise  on  the  law  of  evidence. 

Income  Tax  Appellate  Tribunal  (IT AT)  is  quasi-judicial  body  specialising  in  dealing  with  appeals  under  the  direct  taxes  act.  The  order  passed  by 
the  tribunal  is  final.  An  appeal  lies  to  the  high  court  only  if  a  substantial  question  of  law  has  to  be  determined.  Source:  ITAT 
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The  Bar  Council  of  India  which  is  a 
statutory  body  established  under  section  4  of 
the  Advocates  Act,  1961,  regulates  the  legal 
practice  and  legal  education  in  India 


Litigating  parties  fie  various  pleadings  at  the  filing  counters 
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elays  and  inefficiencies  have  crept  into  the  system  on  account  of  many  reasons 
including  obsolete  methodologies  for  distribution  of  judicial  work,  delay  strategies 
employed  by  irresponsible  and  greed-driven  members  of  the  bar,  absence  of  alternative 
fora  for  dispute  resolution  and  so  on.  Various  steps  have  been  initiated  to  address  these 
concerns,  namely  putting  a  statutory  limit  on  unnecessary  adjournments  in  a  case,  setting 
up  of  legal  aid  cells,  establishment  of  mediation  centres  and  alternate  dispute  resolution 
mechanisms  to  ease  the  burden  on  the  courts,  application  of  good  judicial  management 
practices  (including  timeliness  and  performance  benchmarks).  The  Supreme  Court  also 
suggested  that  a  case  management  system  be  put  in  place  to  address  the  problems  of 
blockages  in  the  flow  of  cases  that  in  turn  lead  to  delays.68  The  concept  of  case  management 
introduces  management  principles  into  the  court  system.  This  concept  requires  an  officer 
of  the  court  to  ensure  that  a  timetable  is  made  for  every  case  which  monitors  the  case 
from  its  initiation  to  disposal.  Tin  is  leads  to  an  active  judiciary  that  identifies  the  issues  at 
early  stages,  supervises  and  controls  the  cases,  monitors  the  load  of  cases  and  periodically 
takes  corrective  measures.  Apart  from  fixing  time  tables  for  conduct  of  the  case,  effective 
case  managements  requires  management  of  cause  lists,  avoiding  frequent  adjournments, 
timely  examination  of  witnesses  and  quick  pronouncement  of  judgments. 

In  line  with  the  similar  objective  of  reducing  arrears,  the  Malimath  Committee  on 
Reforms  of  Criminal  Justice  System69  suggested  the  initiation  of  an  Arrears  Eradication 
Scheme  to  tackle  the  cases  that  are  pending  for  more  than  two  years  on  the  appointed 
ciay.  Under  this  scheme,  a  cell  needs  to  be  set  up  in  the  high  court  to  collect  and  collate 

information  from  subordinate  courts  regarding  pending  cases 
and  then  identify  which  of  them  fall  in  that  category  which  can 
be  disposed  of  summarily  or  can  be  compromised  with/without 
the  court’s  permission.  The  courts  constituted  under  this  scheme 
are  required  to  dispose  cases  expeditiously,  on  a  day-to-day 
hearing  basis  (without  granting  unnecessary  adjournments)  until 
conclusion. 

The  Law  Commission  in  the  245th  Report  on  Arrears 
and  Backlog  Creating  Additional  Judicial  (Wo)Manpower70  also 
made  several  recommendations  to  address  the  problem  of  arrears, 
including  a  massive  influx  of  additional  judicial  resources, 
increasing  the  age  of  retirement  of  subordinate  court  judges, 
creation  of  special  courts  for  traffic/challan  cases,  among  others. 
One  of  the  most  important  suggestions  is  the  periodic  judicial 
needs  assessment  through  the  rate  of  disposal  method.  Under  the 
rate  of  disposal  method,  based  on  the  current  rate  at  which  judges 
dispose  of  cases,  the  number  of  additional  judges  is  determined. 


u  THE  FACT  THAT  THE  PLEADER  OP  A  PRRTV  IS  ENGAGED 
IN  ANOTHER  COURT  SHALL  NOT  BE  A  GROUND  POR 
ADJOURNMENT." 


O.X.VH  R.lCl)CO»  C.P.C. 


Cartoon:  Vinod  A  Bobde 
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The  assessment  considers,  firstly,  how  many  additional  judges  working  at  a  similar  level 
of  efficiency  would  be  required  so  that  the  number  of  disposals  equals  the  number  of 
institutions  (new  filings)  in  a  given  timeframe;  and  secondly,  working  with  the  current 
rate  of  disposal  of  cases  per  judge,  how  many  judges  would  be  required  to  dispose  of  the 
current  backlog.  Thus,  this  method  tells  us  the  number  of  judges  that  the  courts  require  to 
deal  with  the  existing  backlog  as  well  as  to  ensure  that  new  cases  do  not  get  jammed  in  the 
system.  The  commission  recommended  that  the  high  courts  use  this  method  to  monitor 
the  rate  of  institution  and  disposal  and  periodically  revise  the  judge  strength,  based  on 
institutions,  disposals,  pendency  and  vacancy.71 

The  problem  of  arrears  and  backlog  is  a  huge  concern  for  the  Indian  judiciary  and 
multi-faceted  approaches  are  required  to  be  put  into  practice  in  order  to  realise  the  goals 
of  accessible  and  speedy  justice.  Since  an  efficient  and  effective  administration  of  the 
judiciary  enhances  the  content  of  justice,  a  well-conceptualised  judicial  administration 
can  truly  translate  the  promise  of  access  to  justice  from  rhetoric  to  reality.  Towards  this 
end,  the  judiciary  is  striving  to  create  systems  and  mechanisms  that  would  assure  the 
litigants  the  least  expensive  legal  remedies  and  speedier  resolution  of  disputes. 


THE  LEGAL  PROFESSION 

I  he  legal  culture  of  a  society  is  disseminated  through  the  bar  for  it  is  the  lawyer  who 
acts  as  the  translator  of  the  rigid,  official  norms  and  laws  in  the  endeavour  to  seek  real 
justice.  In  any  given  cause,  the  advocates  present  to  the  court  the  many  strands  underlying 
the  matter  in  question.  Judicial  wisdom  selects  the  relevant  threads  with  which  to  weave 
the  weft  and  warp  for  creating  the  tapestry  of  justice.  Well-equipped  lawyers  are  essential 
in  assisting  in  the  presentation  of  layers  and  meanings  of  arguments.  Judicial  wisdom  is 
required  to  asses  these  arguments  to  deliver  justice.  The  assistance  from  a  well-trained 
legal  profession  thus  assumes  critical  importance  in  the  justice  delivery  system.  An  honest, 
efficient  and  a  well-equipped  bar  is  a  key  dimension  of  judicial  administration  as  well  as 
the  administration  of  justice.  The  bar  in  India  has  a  colourful  history  of  its  own  struggles. 
From  a  deeply  divisive  and  hierarchy-ridden  legal  profession,  which  was  a  product  of 
the  imperial  policies  of  the  British,  the  post-independence  Indian  bar  has  emerged  as  a 
unified  and  strong  entity  as  envisaged  by  the  Constitution. 

The  history  of  the  Indian  bar  that  now  forms  a  part  of  the  Indian  legal  system  can 
be  traced  to  the  establishment  of  the  first  British  court  in  Bombay.  It  was  Governor  Gerald 
Aungier  who  after  detailed  deliberations  passed  orders  for  regulating  the  administration 
of  justice  in  the  town  and  island  of  Bombay  culminating  in  the  setting  up  of  the  British 
court  of  justice  in  1672. 72  It  is  not  to  say  there  were  no  courts  or  legal  practitioners  before. 
There  was  an  evolved  jurisprudence  in  the  pre-modern  times  with  its  own  legal  codes, 
rules  of  interpretation  as  well  as  procedural  mandates. 7j  However,  the  way  we  understand 


ECOSYSTEM  OF  JUSTICE  477 


File  no.  242/ 
1921. 

Serial  no.  1. 


Serial  no.  2. 
Serial  no.  3. 

Serial  no.  4. 


NOTES  AND  ORDERS 


Creation  of  an  Indian  Bar  and  the  removal  of  all  distinctions  between  barristers 

and  vakils. 

The  Government  of  India.  Home  department,  forward  a  copy  cf  a  solution 
adopted  at  the  meeting  of  the  Legislative  Assembly  held  on  the  24th  February,  1--  . 
regarding  the  creation  of  an  Indian  Bar,  and  invite  attention  to  certain  spec 
questions  involved  by  the  constitution  of  such  a  Bar.  They  also  as  -  to  e  ur“ls^ 
in  due  course  with  the  views  of  the  Hon’ble  the  Chief  Justice  and  the  Judges  of  the 
High  Court  and  the  Judicial  Commissioner’s  Court,  and  of  recognized  legal 
on  the  various  questions  involved,  together  with  an  expression  o  t  mra 
ment’s  views. 

Please  see  confidential  file  nos.  363/1919  and  154/920,  in“  A  collections  below^ 
which  relate  respectively  to  proposals  for  the  establishment  of  an  independent  Indt 
Bar  and  the  appointment  of  King’s  Counsel  in  India. 

A  draft  to  the  High  Court  and  Judicial  Commissioner’s  Court  is  pul  up. 

It  is  for  orders  whether  the  Bar  associations  at  Allahabad  and  Lucknow  only 
should  bo  addressed.  It  may  be  mentioned  that  in  file  no.  154/1920  referre  o 

above,  representative  members  of  the  local  Bars  at  Allahabad  and  Lucknow  were 

consulted. 

F.  C.  DeSouza. 

17-5-1921. 


Assistant  Secretary— 

Consultation  with  recognized  legal  associations  might  be  left  to  the  High  Court 
and  the  Judicial  Commissioner  as  in  the  draft  put  up  ? 

IV.  R.  Jervis. 

IS- 5-1921- 


Deputy  Secretary— 
As  proposed. 

18-5-1921. 

20-5-1921- 


Hari  Bar  Lal  Bhargava. 

C,  M.  King. 


Orders  issued  in  G.  0.  no.  778,  dated  the  25th  llaj,  19'- 1. 


The  Judicial  Commissioner  of  Oudh  forwards  his  and  his  colleague’s  opinions 

wit&n^o  opinion  of  the  Oudh  Bar  Association  on  the  subject  of  the  creation  o 

Indian  Bar.  _ _ _ _ . _ _ — - — 

The  Registrar,  High  Court,  forwards  the  Court’s  opinion  with  certain  other 
opinions  on  the  subject  of  the  creation  of  an  Indian  Bar. 

Please  see  tho  Government  of  India's  letter  with  aerial  no.  1. 

The  consensus  of  opinion  is  in  favour  of  tho  establishment  of  an  Indian  Bar. 

The  file  may  now  be  subnuttod  for  tho  opinion  of  His  Excellency  in  Council 
which  is  also  required  by  the  Government  of  India. 

F.  C.  Desuuza. 

3- S-1921. 

G.  S.  K.  Hydrie. 

4- 8-1921. 


A  copy  of  a  resolution  adopted  by  the  legislative  assembly  removing  the  distinction  between  barrister  and  vakil. 
Source:  Uttar  Pradesh  Archives,  Lucknow 


legal  practitioners  today,  with  a  formal  training  in  the  modern  discipline  of  law,  became  a 
part  of  the  Indian  legal  scene  when  the  British  started  gaining  ground  in  India  and  set  up 
formal  courts,  as  is  discussed  in  the  fourth  chapter.  In  this  sense,  the  history  of  the  legal 
profession  is  also  the  history  of  how  British  colonialism  expanded  the  control  of  Western 
legal  categories  over  the  indigenous  dispute  resolution  systems  and  violently  displaced 
the  latter  by  relegating  it  as  “backward”,  “uncivilized”  and  “barbaric”.  What  we  have 
inherited  is  the  “modern”  legal  system  of  the  British.  However,  there  are  deep  layers  of 

our  unrecovered,  unknown  past  that  lie  buried  under  imperial 
legacies.  The  following  section  comprises  a  linear  narrative 
of  the  history  of  the  modern  legal  profession,  although  the 
limitations  of  such  an  approach  are  recognised. 


Above:  Advocate’s  roll.  Right:  Attorney’s  roll.  Source:  High  Court 
of  Bombay.  Photos:  Vinay  Thakur 
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hen  the  mayor’s  courts  at  the  three  presidency  towns  were  established  by  the  charter 

of  1726,  there  was  no  clear  provision  that  specified  any  particular  qualifications 
for  the  legal  practitioners  who  would  be  entitled  to  act  or  plead  in  these  courts.  The 
right  to  practice  in  these  courts  was  determined  by  the  rules  of  practice  framed  by 
these  courts.  This  period  was  marked  by  grave  inefficiencies  in  the  legal  profession 
since  the  legal  practitioners  of  that  time  practiced  without  any  formal  legal  training  or 
prescribed  knowledge  oi  law.74  With  the  enactment  of  the  Regulating  Act,  1773,  and  the 
establishment  of  a  supreme  court  in  Calcutta  by  the  charter  of  1774,  concerted  efforts 
began  to  organise  the  legal  profession.  The  court  was  entrusted  with  significant  powers 
in  this  regard:  to  approve,  admit  and  enroll  advocates  and  attorneys-at-law;  authorise  the 
attorneys  of  record  to  appear  and  plead  and  act  for  the  suitors;  remove  any  advocate  or 
attorney  on  a  reasonable  cause.  The  Indian  system  followed  the  British  legal  practice  of 
two  distinct  grades  of  legal  practitioners — advocates  were  empowered  to  appear  and  plead 
and  attorneys  to  appear  and  act. 

While  measures  were  instituted  to  streamline  the  legal  profession  to  make  it  more 
efficient,  this  efficiency  was  couched  in  a  system  of  privilege  and  racialised  hierarchy 
of  the  British  Empire.  Only  advocates  and  attorneys  could  practice  before  the  Supreme 
Court,  wherein  the  category  of  advocates  included  only  the  English  and  Irish  barristers 
and  members  of  the  faculty  of  advocates  in  Scotland,  while  “attorney”  was  an  expression 
used  for  only  the  British  attorneys  or  solicitors.  The  charter  of  1 774  thus  barred  the  entry 
of  Indian  legal  practitioners  in  this  court.  Similar  discrimination  affected  the  supreme 
courts  of  Bombay  and  Madras. 

In  diwani  courts,  the  practice  was  carried  by  vakils,  pleaders  and  agents.  Vakils  had 
been  appearing  in  the  courts  of  nawabs,  there  were  no  laws  for  their  qualification,  practice 
and  ethics.  Pleaders  had  training  in  Hindu  or  Muslim  law,  while  agents  were  untrained 
relatives  or  servants  of  the  parties  in  the  court.  Then  there  was  this  pernicious  practice  of 
touting.  The  touts  known  as  dalals  introduced  clients  to  vakils  in  consideration  for  one- 
fourth  of  the  ultimate  fee.75 

The  state  of  affairs  in  the  company’s  adalats  was  the  primary  focus  of  the  Bengal 
Regulation  VII  ol  1793  brought  by  the  governor  general,  Lord  Cornwallis.  The  regulation 
sought  to  establish  practice  of  law  as  a  regular  profession  with  an  emphasis  on  quality 
in  pleading.  Sadar  diwani  adalat  was  empowered  to  enroll  pleaders  for  all  company’s 
adalats,  fix  the  retaining  fees  for  them  along  with  a  scale  of  professional  fee  based  on  a 
percentage  of  the  value  of  the  property.  The  pleader  could  not  demand  any  fee  from  the 
client  in  excess  of  the  sanctioned  fees.  According  to  M.P.  Jain,  the  genesis  of  the  modern 
vakalatnama  can  be  traced  to  this  regulation.  A  provision  of  this  regulation  required  a 
party,  having  retained  a  pleader,  to  execute  a  vakalatnama  constituting  him  the  pleader  in 
the  cause  and  authorising  him  to  prosecute  or  defend  the  matter,  thereby  binding  himself 


to  abide  by  and  confirm  all  acts  which  such  pleader  might  do  in  his  behalf,  in  the  same 
manner  as  if  he  were  personally  present. 

This  regulation  also  imposed  several  restrictions  and  controls  on  the  legal  profession 
such  that  the  bar  was  made  subordinate  to  the  court  in  several  ways.  The  courts  exercised 
several  disciplinary  forms  of  control  over  the  vakils  and  pleaders  to  ensure  regularity 
and  punctuality,  good  behaviour  within  the  court,  extent  of  fees,  etc.  Only  Hindus  and 
Muslims  could  be  enrolled  as  pleaders  as  per  this  regulation.  They  were  to  be  selected  from 
the  students  of  the  Muhammadan  College  at  Calcutta  and  the  Hindu  College  at  Banaras. 
In  cases  when  sufficient  pleaders  could  not  be  enrolled  from  these  colleges,  the  sadar 
diwani  adalat  had  the  power  to  appoint  other  persons  of  good  character  and  education. 
This  requirement  changed  with  the  Bengal  Regulation  of  1833,  which  empowered 
the  sadar  diwani  adalat  to  enroll  any  qualified  person  as  pleader  without  regard  to  his 
nationality  or  religion. 

The  Legal  Practitioners  Act,  1846,  sought  to  reduce  the  control  of  the  courts  over 
legal  practitioners  by  permitting  pleaders  to  enter  into  agreements  for  fees  from  their 
clients.  The  Act  also  authorised  advocates  and  attorneys  to  appear  in  the  sadar  adalats, 
though  vakils  were  still  not  allowed  to  practice  in  the  supreme  courts.  At  the  time  of  the 
establishment  of  the  high  courts  in  Calcutta,  Madras  and  Bombay  with  the  Indian  High 
Courts  Act,  1862,  there  existed  three  distinct  bodies  of  legal  practitioners — advocates 
and  attorneys  at  the  Supreme  Courts  and  vakils  at  the  sadar  adalats.  The  high  courts  were 
empowered  to  enroll  and  admit  advocates,  attorneys  and  vakils  as  well  as  make  rules  for 
their  qualification  and  admission  and  removal  or  suspension  on  reasonable  cause.  Though 
the  high  courts’  charters  put  an  end  to  the  monopoly  of  English  barristers  and  advocates 
by  extending  the  vakils  (who  were  the  Indian  practitioners)  the  right  to  practice  in  the 
high  courts,  several  other  distinctions  continued  to  exist. 

Since  the  high  courts  inherited  the  past  of  supreme  courts  and  sadar  adalats  with 
distinction  in  the  right  to  practice  for  different  categories  of  legal  practitioners,  the  same 
divisions  and  discrimination  continued.  Only  advocates  could  appear  and  plead  (on  the 
instruction  of  attorneys)  on  the  original  side  of  the  high  courts.  Advocates  and  attorneys 
remained  separate  on  the  original  side.  On  the  other  hand,  on  the  appellate  side  of  the 
high  court,  advocates  were  entitled  to  both  act  and  plead.  As  far  as  vakils  were  concerned, 
they  could  not  practice  (neither  act  nor  plead)  on  the  original  side  of  the  high  court  but 
could  both  act  and  plead  on  the  appellate  side. 

In  1866,  the  Madras  High  Court  altered  its  rules  and  permitted  vakils  and 
attorneys  to  appear,  act  and  plead  on  the  original  side.  On  account  of  this  change  in 
Madras,  no  distinction  remained  between  barristers,  vakils  and  attorneys  as  far  as  the 
right  to  appear  and  plead  was  concerned.  While  attorneys  and  vakils  could  also  act  on 
the  original  side,  advocates  were  to  be  instructed  by  attorneys.  In  the  Matter  of  the  Petition 
of  the  Attorneys,16  attorneys  of  the  high  court  challenged  the  rules  admitting  the  vakils 
to  the  original  side  on  the  ground  that  the  admission  of  vakils  caused  them  and  the 
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No.  F.816-Judicial,  dated  Delhi,  the  17th  February,  1922, 

From — H.  Tonkinson,  Esq.,  i.c.s.,  Joint  Secretary  to  the 

Government  of  India,  Home  department, 
To — Secretary  to  Government,  United  Provinces. 

Subject: — Proposal  to  remove  sex  disqualification  of  women  for  enrolment  as 

legal  practitioners. 

Sir, — I  am  directed  to  invite  a  reference  to  the  amendment 
proposed  by  Dr.  H.  S.  Gour  to  Mr.  Joshi’s  resolution  debated  in  the 
Legislative  Assembly  on  the  1st  February,  1922,  regarding  the  removal 
ol  the  sex  disqualification  of  women  in  respect  of  the  entry  on  the  elec¬ 
toral  roll  for  elections  to  the  Legislative  Assembly.  Dr.  Gour  proposed 
tc  add  at  the  end  of  the  resolution  — 

“And  the  Government  be  further  pleased  to  remove  the  sex  bar 
held  to  disqualify  women  from  enrolment  as  legal  practi¬ 
tioners  in  the  courts  of  this  country.” 

A  copy  of  the  debate  in  the  Assembly  is  enclosed.  It  will  be  seen 
that  Dr.  Gour  withdrew  his  amendment  on  an  assurance  being  given 
bj  the  Hon  ble  Sir  V/hlliam  Vincent  that  the  Government  of  India  would 
consult  the  High  Courts  and  the  Local  Governments  on  this  question. 
I  am  accordingly  to  request  that  the  Government  of  India  may  be 
favoured,  as  early  as  possible,  with  the  views  of  His  Excellency  the  Gov¬ 
ernor  in  Council  upon  the  question  after  ascertaining  the  genera!  public 
opinion,  together  with  those  of  the  High  Court  and  Judicial  Commis¬ 
sioner  s  Court  and  such  other  authorities  or  associations  as  the  Local 
Government  think  fit  to  consult. 

2.  Some  representative  associations  have  been  addressed  direct  by 
the  Government  of  India,  and  a  copy  of  the  letter  addressed  to  them  is 
enclosed. 

No.  F.816-Judicial,  dated  Delhi,  the  17th  February,  1922. 

From  H.  Tonkinson,  Esq.,  i.c.s.,  Joint  Secretary  to  the  Government  of  India, 

To-The  Secretary,  European  Association,  Calcutta  ^ 

„  Secretary,  Bengal  Chamber  of  Commerce,  Calcutta. 

„  Secretary ,  Bombay  Chamber  of  Commerce,  Bombay. 

„  Secretary,  Madras  Chamber  of  Commerce,  Madras/ 

„  Secretary,  Burma  Chamber  of  Commerce,  Rangoon 

”  VP?-  m  dla  °hamber  of  Commerce* Cawnpore. 

»  Secretary,  Indian  Tea  Association,  Calcutta. 

„  Secretary,  United  Planters’  Association  of  Southern  India  Bangalore 
”  £le  ary’  a'hT  PkDters’  Nation,  Champaran.  8  ^ 

”  6tary>  ADgi0'IndlaQ  and  Domiciled  European  Association,  Calcutta. 


Serial 

nos. 

1  to  18. 

No.  1. 


A  document  relating  to  legislative  assembly  debates  of  government  of  United  Provinces.  The  debate  pertains 
to  removal  of  sex  disqualification  of  women  for  enrolment  as  legal  practitioners.  Source:  Uttar  Pradesh  State 
Archives,  Lucknow 


advocates’  great  injustice  as  a  huge  segment  of  their  practice  was  taken  away.  While  the 
court  upheld  the  validity  of  the  rules,  according  to  the  court,  the  petitioners  had  “reason 
to  complain  of  the  operation  of  the  present  rules  of  court,  whereby  the  largest  powers 
are  given  to  one  class  of  practitioners  (the  vakils)  who  are  certainly  not  in  advance  of  the 
advocates  and  attorneys  of  the  court  in  respect  of  attainments  and  professional  skill  ’. 
The  court  suggested  that  some  change  be  instituted  in  the  system  of  admitting  vakils  and 
in  the  rules  for  the  ascertainment  of  their  qualifications  in  order  “to  secure  professional 
attainments  proportioned  to  their  large  privileges”.78 

Some  preliminary  measures  for  consolidation  of  legal  practitioners  came  about 
in  1879  by  the  Legal  Practitioners  Act.  Prior  to  this  Act,  six  grades  of  practitioners 
functioned  in  India — the  advocates,  solicitors  (attorneys)  and  vakils  in  the  high  court; 
pleaders,  mukhtars  and  revenue  agents  in  the  lower  courts.79  The  Act  brought  all  six 
grades  of  legal  practitioners  solely  under  the  jurisdiction  of  the  high  courts.  Now  an 
advocate  or  a  vakil  enrolled  in  a  high  court  could  practice  in  that  high  court  (the  right 
to  practice  conferred  by  these  provisions  included  the  right  to  plead  as  well  as  to  act)  and 
in  all  subordinate  courts.  In  order  to  further  streamline  the  profession,  the  high  courts 
framed  rules  under  this  Act.  The  rules  mandated  that  the  law  graduates  who  did  not 
possess  the  additional  qualification  to  get  enrolled  as  vakil  in  the  high  courts  and  non-law 
graduates  after  passing  the  pleader’s  examination  conducted  by  the  high  court  were  to  be 
enrolled  as  pleaders  to  practice  before  the  subordinate  courts.80  These  pleaders  could  only 
practice  before  the  high  court  after  the  practice  of  certain  number  of  years  and  enrolling 
themselves  as  high  court  vakils.  Later,  the  rules  framed  by  the  high  court  under  section 
6  permitted  only  those  who  had  acquired  a  LLB  degree  from  an  Indian  university  to 
be  enrolled  as  vakils.  Besides  the  pleaders,  there  were  mukhtars  who  after  passing  the 
matriculation  or  equivalent  examination  passed  the  mukhtarship  examination  held  by  the 
high  court.  The  mukhtars  pleaded  mainly  before  the  criminal  courts.  The  revenue  agents 
were  to  be  regulated  by  the  rules  made  by  the  chief  controlling  revenue  authority.  Thus, 
there  was  no  uniformity  in  the  required  qualifications  or  other  rules  for  the  regulation  of 
the  legal  profession.  There  were  many  hierarchies  that  reflected  the  overall  strains  in  the 
power  structures  between  the  British  and  the  local  population. 


THE  ISSUE  OF  GENDER 

Since  Regulation  VII  of  1793  (when  qualifications  for  pleaders  were  first  laid  down),  no 
woman  had  ever  been  admitted  to  the  roll  of  pleaders.  In  1921,  Sudhanshu  Bala  Hazra, 
who  held  an  LLB  degree  from  Calcutta  University,  applied  for  enrolment  as  a  pleader  in 
the  district  court  of  Patna.  This  matter  came  before  the  High  Court  of  Patna  (Chief 
Justice  D.  Miller,  Justice  B.  Mullick  and  Justice  J.  Prasad).81  The  court  perused  the  Legal 
Practitioners  Act,  1879,  and  observed:  “it  appears  that  the  persons  referred  to  are  males 
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CORNELIA  SORABJI— INDIA’S  FIRST  LAW  WOMAN 

Cornelia  Sorabji  was  the  first  woman  to  study  for  BCL  at  Oxford  University. 
However,  the  trajectory  of  her  legal  career  shows  how  her  gender  took  precedence 
over  the  law  degree.  Sorabji  passed  the  law  examination  at  Oxford  but  was  not 
given  the  degree.  Later,  she  worked  with  a  solicitor’s  firm  in  London  but  was  not 
called  to  the  bar.  On  returning  to  India,  she  first  took  up  chamber  counseling  in 
Bombay  on  matters  relating  to  women’s  property  in  her  native  state.  Her  first 
court  appearance  was  in  Pune  to  defend  a  woman  who  had  killed  her  husband. 
She  was  cajoled  by  her  friends  to  stay  back  in  Bombay,  take  this  as  a  full- 
|  time  profession  and  defend  the  women  accused.  Sorabji  was  averse  to  this 
suggestion  since  she  would  have  to  ask  for  leave  in  every  case,  thus  remaining 
at  the  mercy  of  the  judge’s  discretion. 

In  1897,  she  appeared  in  the  LLB  examination  of  the  University  of 
Bombay  to  get  the  coveted  entitlement  of  pleading  as  a  vakil.  But  yet  again 
she  was  denied  that  right.  Thereafter,  she  shifted  base  to  Allahabad,  where  she 
was  again  unwelcome  and  was  advised  to  appear  for  the  High  Court  Pleaders’ 
examination.  Having  accomplished  that,  her  right  to  practice  was  put  to  vote. 
The  court  was  evenly  divided  3:3.  The  issue  was  left  to  be  decided  by  the  chief 
justice,  who  unabashedly  gave  a  verdict  against  her  and  remarked  rhar  “on  reconsideration  they  felt  it  would  be 
impertinent  of  an  Indian  high  court  to  admit  women  to  its  rolls  before  England  had  given  the  lead.”  The  idea  was 
that  women  should  not  have  anything  to  do  with  the  law  and  that  England  would  have  to  set  an  example  first  before 
India  could  emulate  it. 

Having  got  a  taste  of  the  misogynist  framework  which  would  not  let  her  be  in  the  courts  with  the  members 


Cornelia  Sorabjee 


and  not  females,  as  the  pronouns  he,  his  and  him  are  invariably  used  (in  the  rules  made 
under  the  Act)  the  persons  referred  to  being  always  described  by  words  appropriate  only  to 
those  of  the  male  sex.”  The  petitioner  in  this  case  directed  the  attention  of  the  court  to  the 
General  Clauses  Act,  1897,  which  provided  that  “words  importing  the  masculine  gender 
shall  be  taken  to  include  females”  as  well  as  the  Legal  Practitioners  Act  that  used  the  word 
“persons”  (and  not  “men”)  in  describing  the  class  from  which  pleaders  may  be  appointed. 

The  court  however  relied  on  Regina  Guha’s  case82  (1916)  where  the  High  Court 
of  Calcutta  held  that  women  were  nor  entitled  to  be  enrolled  as  vakils  or  pleaders  of 
subordinate  courts.  Chief  Justice  Dawson  Miller  observed:  “It  is  not  shown  that  women 
ever  acted  as  pleaders  in  the  courts  of  this  country.  On  the  contrary,  the  enactments 
referred  to  show  that  they  have  been  invariably  excluded  not  by  any  direct  prohibition  but 
inferentially  by  words  appropriate  only  to  the  male  sex.  As  though  the  matter  were  one 
well  settled  by  inveterate  usage  and  requiring  no  express  legislation.”83  According  to  the 
court,  women  could  only  obtain  the  status  and  privilege  of  pleaders  by  legislation. 
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of  the  opposite  sex  (in  spite  of  having  the  requisite  qualifications),  she  set  out  to  prove  that  there  was  a  need  for 
women  lawyers  outside  the  court.  This  made  her  turn  her  attention  to  those  Hindu  women  observing  purdah  who 
were  either  minors  or  widows  belonging  to  royal  and  aristocratic  families.  Such  women  were  often  in  a  difficult 
position  as  they  had  to  use  the  services  of  a  male  to  manage  their  estate,  who  would  more  often  than  abuse  that 
trust.  Ironically,  the  wronged  woman  could  only  complain  through  the  trustee.  Iheir  seclusion  as  women  observing 
purdah  prevented  them  from  recourse  to  a  court  of  law.  Their  cause  was  taken  up  by  Sorabji.  She  had  to  work  very 
hard  to  convince  the  decision-makers  of  her  reform  project.  And  it  was  only  after  a  sustained  effort  that  on  15  May 
1904,  Sorabji  was  officially  appointed  as  the  “lady  legal  adviser”  to  the  court  of  wards. 

It  was  only  in  1921  that  Sorabji  could  get  herself  registered  as  a  vakil.  But  gender  bias  was  so  entrenched  in 
the  profession  that  like  many  women  of  her  time,  she  had  to  battle  discrimination  at  every  step — right  from  the 
denial  to  use  the  bar  library  to  pervasive  legal  masculinities.  In  an  appearance  before  the  court,  Surendra  Nath 
Banerjee,  a  senior  barrister,  is  said  to  have  remarked  before  the  court:  “I  hope  your  Lordship  will  not  be  moved  by 
your  sympathy  for  a  lady.  Despite  this  arduous  journey,  Sorabji  created  history  by  creating  space  for  women  in  the 
all-male  legal  profession.  One  commentator  rightly  describes  her:  “travelling  up  and  down  the  country  like  some 
knight  errant  of  old,  rescuing  distressed  damsels,  and. ..  bringing  justice  and  succour  to  lonely  women  who  had  no 
other  reliable  helper.”84  Even  in  dire  financial  circumstances,  she  never  took  cases  where  she  felt  that  the  prospective 
client  did  not  have  clean  hands. 

Age  and  constant  battle  with  male  hegemony  in  the  legal  profession  did  take  a  toll  on  her.  When  in  1926,  her 
well-wishers  suggested  her  elevation  to  the  bench,  she  remarked: 

I  do  not  suppose  I  shall  be  able  to  show  ability  to  do  my  work. . .  As  I  am  already  superannuated  (officially)  by  years! 

But  God  has  been  good  to  let  me  try  and  blast  a  road  at  the  Calcutta  bar  even  in  my  old  age  and  that  should  be 
enough  for  med5 

When  this  application  was  made  by  Hazra,  Cornelia  Sorabjee  was  enrolled  as  a 
vakil  of  the  Allahabad  High  Court  under  a  decision  of  the  English  meeting  ol  the  court 
consisting  of  the  chief  justice  and  the  judges  present  in  Allahabad  (under  Rule  15  of 
Chapter  XV  of  the  Allahabad  High  Court  Rules). 

Two  years  later,  the  Legal  Practitioners  (Women)  Act,  XXIII  of  1923,  was  enacted 
which  expressly  provided  in  section  3  that  no  woman  would  by  reason  only  of  her  sex  be 
disqualified  from  being  admitted  or  enrolled  as  a  legal  practitioner. 

ANNA  CHANDY  took  charge  as  the  first  women  judge 
in  India  at  a  young  age  of  22,  when  she  was  appointed  as 
a  munsiff  in  Travancore  by  Sir  C.P.  Ramaswamy  Iyer.  She 
was  later  to  be  appointed  as  a  district  judge  in  1948  and 
then  appointed  as  the  first  women  judge  of  the  High  Court 
of  Kerala  in  1959,  where  she  served  for  eight  years.  After 
retirement,  she  was  the  first  women  to  be  appointed  to  the 
Law  Commission  of  India. 
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EFFORTS  TOWARDS  A  UNIFIED  INDIAN  BAR 


The  first  quarter  of  the  20th  century  was  a  determinative  period  for  the  Indian  national 
movement.  The  nationalists  were  challenging  the  hegemony  of  the  British  Empire 
and  a  new  language  of  freedom  was  developing.  The  calls  for  swadeshi,  non-cooperation, 
satyagraha  unified  the  country  and  exposed  the  economic,  social  and  cultural  consequences 
of  colonialism  in  India.  The  Indian  legal  profession  was  not  insulated  from  this  wave  of 
freedom  and  the  demand  for  a  unified  all-India  bar  surfaced  as  the  protest  grew  against 
the  monopoly  of  the  British  barristers  who  occupied  the  predominant  position  in  the 
Indian  courts.  In  1871,  in  Bombay  there  were  38  solicitors,  of  whom  only  10  were  Indians 
and  the  rest  were  British.  This  colour  of  the  bar,  in  the  words  of  K.M.  Munshi  was  “a 
hated  monopoly  or  at  least  an  anomaly  foisted  on  them  [Indians]  by  an  alien  race.”86  This 
monopoly  gradually  disappeared  and  the  records  indicate  that  in  1911  in  Bombay,  there 
were  130  solicitors,  out  of  whom  130  were  Indians,  and  250  advocates,  out  of  whom 
only  16  were  British  barristers.87  In  1921,  Munshi  Ishwar  Saran  moved  a  resolution  in 
the  legislative  assembly  to  create  an  Indian  bar  and  remove  all  distinctions  enforced  by 
statute  or  by  practice  between  barristers  and  vakils.  He  also  advocated  for  the  constitution 
of  a  recognised  body  consisting  exclusively  of  lawyers  in  India  which  will  be  responsible 
to  provide  for  legal  education,  regulate  admission,  maintain  a  high  level  of  professional 
conduct,  exercise  disciplinary  control  over  the  bar  and  to  deal  with  all  matters  relating  to 
legal  profession.  Apart  from  diluting  the  hegemony  of  the  British  barristers,  the  objective 
was  to  free  the  vakils  from  the  disciplinary  control  of  the  high  courts  (disciplinary  powers 
were  exercised  on  the  pretext  that  vakils  were  the  officers  of  the  court).  In  the  Calcutta 
High  Court,  the  vakils  were  rigidly  excluded  from  the  original  side.  Invidious  distinctions 
arose  out  of  the  distinct  grades  of  advocates  and  vakils  and  the  former  often  assumed  an 
arrogant  air  of  superiority  over  the  brightest  of  vakils.  Many  compulsions  were  imposed 
on  vakils  to  file  vakalatnamas  as  advocates  were  not  required  to  do.  Such  distinctions  were 
offensive  to  the  vakils  and  led  to  a  demand  for  a  radical  reform  of  the  profession. 

The  pressure  generated  by  these  demands  compelled  the  government  to  appoint  the 
Indian  Bar  Committee  under  the  chairmanship  of  Sir  Edward  Chamier,  a  retired  Chief 
Justice  of  the  High  Court  of  Patna  (popularly  known  as  the  “Chamier  Committee”).  As 
per  the  committee,  because  of  the  wide  diversity  in  the  local  conditions  in  the  provincial 
system,  legislation  for  the  subordinate  grades  of  practitioners  could  only  be  done  on  a 
provisional  basis.  On  the  question  of  removing  the  distinction  between  the  barristers, 
advocates,  attorneys  and  vakils,  the  committee  advocated  for  a  unified  bar.  However,  it 
made  no  recommendation  on  attorneys  and  thus  approved  the  dual  system.  The  Indian  Bar 
Councils  Act,  1926,  was  enacted  to  give  effect  to  the  recommendation  of  the  committee. 

The  objective  of  the  Act  was  to  unify  the  various  grades  of  legal  practitioners  and 
to  institute  self-governance  to  the  bars  attached  to  various  courts.  It  eliminated  the  two 
grades  of  practitioners,  the  vakils  and  the  pleaders  and  subsumed  them  into  the  class 


486  CHAPTER  X 


of  advocates.  Advocates  were  required  to  enroll  themselves  in  the  high  court  and  the 
copy  of  the  roll  list  had  to  be  submitted  to  the  bar  council.  The  act  extended  to  the 
whole  oi  British  India  but  applied  only  to  the  High  Courts  of  Calcutta,  Madras,  Bombay, 
Allahabad  and  Patna.  There  was  a  bar  council  for  each  high  court  and  (with  the  previous 
consent  of  the  high  court)  it  could  make  rules  pertaining  to  the  rights  and  duties  of  the 
advocates  of  the  high  court,  their  discipline  and  professional  conduct,  legal  education  and 
training  and  holding  and  conducting  examination. 

Since  the  powers  so  conferred  on  the  bar  council  were  contingent  upon  the  previous 
sanction  of  the  high  court,  the  Indian  legal  profession  was  not  fully  satisfied  with  the 
functioning  of  the  bar.  It  was  felt  that  the  Act  gave  the  bar  ineffective  powers  and  the 
bar  councils  functioned  like  the  departments  of  the  high  court.  In  reality,  the  power  to 
control  the  advocates  remained  with  the  high  court,  while  the  bar  council  was  merely 
an  advisory  body  with  no  substantial  authority.  Moreover,  the  Indian  Bar  Councils  Act 
had  left  the  pleaders,  mukhtars,  revenue  agents  entirely  out  of  its  scope  and  thus  could 
not  create  a  unified  Indian  bar.  Dissatisfied  by  the  Act  of  1926,  the  Indian  practitioners’ 
demand  for  an  all-India  bar  kept  growing. 


INDEPENDENT  BAR  IN  FREE  INDIA 

The  establishment  of  the  Supreme  Court  of  India  in  1950  under  the  Constitution  of 
India  gave  the  bar  a  new  stimulus.  The  government  of  India  responded  by  constituting 
the  All  India  Bar  Committee  in  1951  under  the  chairmanship  of  Justice  S.R.  Das.  ITe 
committee  submitted  its  report  in  1953.  Its  recommendations  included  abolition  of  all 
grades  of  legal  practitioners,  creation  of  one  integrated  and  autonomous  all-India  bar, 
preparation  of  a  common  roll  of  advocates  who  would  be  entitled  to  practice  in  all  courts 
in  the  country  and  compilation  and  maintenance  of  one  common  roll  of  advocates. 

The  committee  favored  single  grade  of  legal  practitioners.  In  the  interest  of 
unification  of  the  bar,  it  was  recommended  that  there  was  no  requirement  for  non¬ 
graduate  pleaders  or  mukhtars.  Moreover,  the  committee  also  recommended  the  creation 
of  an  all-India  bar  council  and  state  bar  councils.  The  committee  suggested  that  in  the 
interest  of  an  autonomous  national  bar,  the  power  of  enrolment,  suspension  and  removal 
of  advocates  be  vested  in  the  bar  councils.  The  committee  did  not  feel  the  need  for  a 
separate  bar  council  for  the  Supreme  Court.  Every  advocate  on  the  common  roll  to  be 
maintained  by  the  All-India  Bar  Council  would  be  entitled  to  practice  in  the  Supreme 
Court  and  be  amenable  to  the  jurisdiction  of  the  appropriate  state  bar  council  and  of  the 
all-India  bar  council. 

After  the  enforcement  of  the  Constitution,  the  discriminatory  rules  of  practice 
for  high  courts  were  contested  before  the  Supreme  Court.  In  1952,  the  apex  court, 
while  responding  to  a  writ  petition,  sought  to  clarify  the  scope  of  right  to  practice.92  The 
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LEGAL  ATTIRE 


ROBES 

The  robe  has  been  the  marker  of  legal  attire  as  it  is  considered  to  lend 
sartorial  dignity  to  its  wearer — the  lawyer  and  his  judge.  However,  these 
robes  did  not  originally  belong  to  the  legal  profession  and  the  earliest 
“hooded  robe”  can  be  traced  to  the  Roman  togas  and  Byzantine  cassocks.88 
With  the  advent  of  Christianity  in  Europe,  dispensation  of  justice  was 
the  domain  of  the  clergy,  the  curators  and  administrators,  if  not  teachers, 
of  the  morals  of  that  society.  While  assuming  the  role  of  the  judge  and 
administering  secular  justice,  these  priests  would  wear  long  togas.81' 
Gradually,  in  medieval  Europe,  with  the  establishment  of  universities  and 
consequently  scholars  (mostly  bound  for  priesthood),  robes  took  a  new 
shape.  These  were  flowing  garments  which  not  only  protected  a  person 
from  the  harsh  cold  but  owing  to  its  awkward  fit,  necessarily  meant 
that  the  wearer  was  not  one  who  performed  physical  labour,  it  became 
an  exclusive  symbol  of  intellect  and  therefore  superior  status.90  Having 
registered  many  forms,  robes  became  popular  with  the  nobility,  who  wore 
these  to  distinguish  themselves  from  others  on  ceremonial  occasions.  In 
this  way,  robes  became  an  identifier  of  rank  in  class-conscious  medieval 
England.  By  the  end  of  the  1200s,  the  legal  profession,  previously  a  limb 
of  the  Church,  gradually  shed  its  ecclesiastical  background  to  become  the 
domain  of  persons  exclusively  meant  to  deal  with  secular  law.  Seamlessly, 
robes  continued  to  be  worn  by  the  new  dispensers  of  justice.91 

By  the  13th  century,  scarlet,  azure  and  violet  robes  made  of 
silk  were  introduced  to  the  dress  code;  hoods  took  on  different  shapes 

petitioner  was  an  advocate  of  the  Supreme  Court  whose  name  was  also  on  the  roll  of 
advocates  of  the  High  Court  of  Calcutta.  According  to  the  then  rules  of  the  high  court, 
he  was  entitled  to  both  act  and  plead  on  the  appellate  side  but  not  to  act  or  appear  unless 
instructed  by  an  attorney  on  the  original  side.  The  court  while  interpreting  section  2  of 
the  Bar  Councils  Act,  1926,  held  that  the  word  “practice”  as  applied  to  an  advocate  in 
India  includes  both  the  functions  of  acting  and  pleading  and  there  is  nothing  in  section  2 
to  warrant  the  cutting  down  of  that  statutory  right  to  pleading  on  the  original  side  of  the 
Calcutta  High  Court.”9'  The  court  nullified  any  rule  which  any  court  in  India  may  have 
made  to  restrict  the  right  of  practice. 

The  Law  Commission  of  India  in  its  14th  Report,  1958,  fully  endorsed  the 
recommendations  of  the  Bar  Committee  1951.  This  culminated  in  the  enactment  of  the 
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and  styles.  Trimmings  of  ermine,  mantles  furred  with  miniver  (a  white  or  light 
gray  fur  trim)  and  white  coifs  all  appeared.94  In  16th-century  England  after  the 
publication  of  the  tome  The  Discourse  on  Robes  and  Apparels,  1625,  the  Commission 
of  Westminster  passed  a  royal  decree  on  court  dress.  This  document,  known  as 
the  Judge’s  Rules  of  1635,  aimed  to  regulate  the  attire  worn  by  judges.  Under 
the  rules,  judges  wore  black  or  dark  violet  robes  on  normal  days  while  red  robes 
were  reserved  for  criminal  matters  and  ceremonies.95  Although  barristers  were 
not  subject  to  these  regulations,  they  began  wearing  black  robes.  Plain  black 
robes  were  adopted  by  most  members  of  the  bar  when  in  1685  the  entire  bar 
went  into  mourning  on  the  death  of  King  Charles  II.96  Black  robes  continued 
ever  since.  Robes  were  introduced  in  India  in  the  colonial  period  as  procedures 
followed  in  courts  in  India  were  essentially  formulated  by  its  British  rulers  and 
consequentially  the  robe  and  band  too  became  the  court  dress  in  India. 

BANDS97 

Bands  evolved  from  ruffs  which  were  worn  in  the  Elizabethan  and  Jacobean 
periods  and  became  part  of  the  legal  dress  in  16th-century  England.  Several 
changes  included  elaborate  standing  ruffs,  turned-down  collars  of  various  sizes 
and  point-laced  bands.  Portraits  from  the  17th-century  suggest  that  standing 
ruffs  were  supplanted  by  falling  collars  both  in  lay  and  judicial  fashion.  These 
falling  collars  had  the  appearance  of  very  wide  tabs  and  they  soon  evolved  into 
the  tabs  as  are  used  today.  By  the  latter  half  of  the  17th-century,  plain  formal 
white  tabs  became  the  established  neckwear  of  judges,  serjeants,  barristers,  clerks 
and  academics.  Even  today  the  robe  and  band  continues  to  be  an  intrinsic  marker 
of  the  legal  profession.  It  has  attained  secular  connotations  and  its  usage  today 
stands  differentiated  from  its  ecclesiastical  origins. 


Advocates  Act,  1961.  This  Act  repealed  the  Indian  Bar  Council  Act,  1926,  the  Legal 
Practitioners  Act,  1879,  and  such  other  laws  on  the  subject  with  which  this  Act  dealt.  The 
Act  for  the  first  time  provided  for  the  establishment  of  an  autonomous  Bar  Council  of 
India  (BCI)  and  state  bar  councils.  The  BCI  has  been  entrusted  with  many  important 
functions:  to  lay  down  standards  of  professional  conduct  and  etiquette  for  advocates;  to 
safeguard  the  rights,  privileges  and  interest  of  advocates;  to  promote  legal  education  and 
to  lay  down  standards  of  legal  education  in  consultation  with  the  universities  imparting 
such  education  and  the  state  bar  councils;  to  recognise  universities  whose  degrees  in  law 
would  be  a  qualification  for  enrolment  as  an  advocate,  to  visit  and  inspect  the  universities 
for  that  purpose;  to  exercise  general  supervision  and  control  over  state  bar  councils;  to 
promote  and  support  law  reforms;  and  to  organise  legal  aid  to  the  poor. 
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The  Act  emphasises  a  single  category  of  practitioners,  that  is,  advocates.  An 
advocate  on  the  state  roll  is  entitled  to  practice  as  of  right  before  any  tribunal  or  court 
in  India  including  the  Supreme  Court.  However,  the  advocates  have  been  classified  into 
senior  advocates  and  other  advocates.  A  senior  advocate  is  designated  by  the  Supreme 
Court  or  a  high  court,  with  the  consent  of  such  advocate,  on  the  basis  of  his  ability  as 
well  as  standing  at  the  bar,  special  knowledge  or  experience  in  law.  Senior  advocates  are 
subject  to  such  restrictions  as  the  BCI  may  prescribe  in  the  interest  of  the  legal  profession. 

Though  the  dual  system  of  advocates  and  attorneys  that  prevailed  in  the  Bombay 
and  Calcutta  High  Courts  on  their  original  side  (which  the  Act  accepted  at  the  time  of 
its  enactment)  was  removed  from  1977,  some  sort  of  a  dual  system  still  continues  in  the 
Supreme  Court.  In  the  Supreme  Court,  there  are  three  categories  of  advocates — advocate, 
senior  advocate  and  advocate-on-record  (AOR).  Senior  and  other  advocates  have  only  the 
right  to  plead  but  not  to  act.  A  senior  advocate  cannot  appear  before  the  Supreme  Court 
without  an  AOR  or  without  a  junior  in  any  other  court  or  tribunal  in  India.  An  advocate 
(other  than  a  senior  advocate)  cannot  appear  and  plead  before  the  Supreme  Court  in  any 
matter  unless  he  is  instructed  by  an  AOR.  Only  an  AOR  is  entitled  to  act  as  well  as  plead 
in  the  Supreme  Court.98  Only  an  AOR  can  file  an  appearance  or  act  for  a  party,  therefore 
any  advocate  who  intends  to  appear  and  plead  in  any  matter  in  the  Supreme  Court  must 
be  instructed  by  an  AOR.  To  be  registered  as  an  AOR,  an  advocate  must  practice  for 
four  years  as  an  advocate,  undergo  one-year  training  with  a  senior  AOR  and  pass  an 
examination  held  by  Supreme  Court  itself.  It  is  required  that  the  AOR  has  an  office  in 
Delhi  within  a  radius  of  16  kilometers  of  the  court  house  and  employs  a  registered  clerk. 

The  structure  and  the  hierarchy  of  courts  in  India  as  well  as  the  organisation  of  the 
bar  are  as  envisioned  by  the  Constitution.  Justice  is  at  the  heart  of  judicial  administration. 
The  bar  and  the  bench,  like  the  wheels  of  a  chariot,  need  to  synchronise  to  achieve  this 
end.  The  future  of  the  legal  profession  as  well  as  the  legitimacy  of  the  courts  system 
in  India  are  contingent  upon  the  continuing  faith  even  of  the  most  marginalised  and 
vulnerable  litigants  in  these  institutions.  Sustaining  this  faith  in  the  Rule  of  Law  is  a 
huge  endeavour  which  calls  for  continuous  self-reflection,  introspection  and  openings  for 
productive  critique  in  justice  administration. 

ON  24  JUNE  1824,  Singapore  was  ceded  to  the  East  India  Company’s  administration. 

Initially  a  presidency,  Singapore  was  reduced  in  status  to  a  residency  and  was  placed  under 
the  jurisdiction  of  the  Supreme  Court  of  Judicature  of  Calcutta,  for  the  period  from  1833 
to  1867.  The  court  had  limited  powers  in  certain  cases  of  Europeans  in  Singapore.  Apart 
from  this  historical  curiosity,  other  high  courts  were  set  up  in  territories  which  are  not 
part  of  India.  The  Rangoon  High  Court  was  set  up  through  letters  patent  in  1922  and 
continued  as  a  British  Indian  court  till  1937,  when  it  was  separated  and  became  part  of 
the  judicial  system  under  the  Government  of  Burma  Act,  1935;  it  was  replaced  by  another 
high  court  when  Burma  gained  independence  in  1948.  Like  in  other  parts  of  British  India, 

Sindh  had  a  sadar  court,  which  was  later  upgraded  to  a  judicial  commissioner’s  court  in 
1906.  Later  in  1926,  the  Chief  Courts  Act  for  the  province  was  passed;  it  was  patterned  on 
the  letters  patent  for  Bombay.  The  Chief  Court  was  established  on  15  April  1940. 
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